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U.Srf.<%aiwisfSicn  on  Civil  Rights  '    •  ,  ^ 

The  li.S*  Co'mtnl5S404  on  Civil  Rights?  is  a  tempoi»ary,  -independent/ 
bipartisan  a^«ni?y' established  by  Coagress  in  1957  to: 

Investigate  compl.'iints  alleging  d^inial  of  the  right  to  v'ofce  iy 
reasoii  of  race,  color,  ic-eii^ion,  sex,  or  netitsaai  "OH^^ni  XJt  iy^ 
reason  <^-irw?JP^^u35|]^J^  practice^},-         "  ,    *  ^ 

Stqdy  and- collelfr  Information  concerning  l^al  developments 
constituting  a  ^nlai  of  equal  protiectton,  of  tfie  laws  under,  ^tho 
C^>nstltution  because  of  race,  cotlor,  religion,  sex,^  or  national 
origin,  or 'in  the  administf  atiOn  of  just^^ce; 

Appraise  Federal  law^  and* policies  with  respect  ft>  tbe  deniarof 
equal  protection  of  , the  laws  because  of  race,  color,  religion,  sex, 
or  nat<<jnal  origin,  or  ip  the  ad&>inistration  of  justice^. 

Serve'^s  a  nafclon.'tl  ctearirjghouvje  £ot^  information .rc|picernirf|  denials 
of,equml:;jrotdct ion  of ^the  "W^s/lbv&causfi^  of  raclP,  «lor,  religion, 
seX'i.;^^o^ national  origia?  and^  •  "  '         *         *  . 

Subt?^ft  report^.,  findings,  and  r^cormendatfrons  to  the  President  an' 
the  Congress,  ^  \  , 


r 
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IXrteR  OF  TRANSMITTAt 

'  *  •  U.S.  CCMil^OS  ON  CIVIL  RIGHTS 

WASHINGTON,  D.C.,  l»V?MBm  1975 

TOE  niESlbsHt  or  m  sbiate      '  •        ,  . 

.  TOfc.  SFEAKBR  OF  THE  HOUSE  OF  REFRESENIAflVES 
SMS:  .  .      ~  .  •     r  - 

The  V*S,  Commisiion  on  Civil  iligh«  preaetita  thi«  report  ^o  you  putiuant 

<  This  rtpott  evaluate*  the  civil  rlgliti  activities  of  teveiral  Jedetal 
agencies  with  res porKsibliities  for  ensuring  ^iSiondiscrimination  in  their 
federslly  sj sis t<id  programs  under  Title  VI  <it.^  Civil  Rights  Act  of 
1964.:    the  Bxti^nsiJ({I?Service  o%  the  Department  of  Agricdit'ure;  the^. 
Health  and  Social  Services  Dtvis;ldn  of  ,the  Office  foT  Civil  Rlghtt  of 
the  Depactment  of  Healthy  Iducation,  and  Welfarei  the  Department  of  the 

~ Interior;  the  tav  Enforcement  Assistance  Administration  of  the  Department 
of  Justice;  the  Manpower  Administration  Of  the  Depat^piiMsnt  .of  Labor; 
the  Federal  Highway  and  the.  Urban  Mass  ^^ihispbrtation^^^ministrations  of 
the  Department  of  Transportation;  the  EnYironiw&ntal  Jbt^t£tjgjL-^^8^?<^y ? ^j*?^ 
the  Federal  Programs  Section  of  the  Civil  Rights -JJivislon  of  the  DepartH"  * 
ment  of  Justice*^^  It  is  the  sixth  in  a  eerier  gUE  seyen  rep5>rts  to  be 
issued' by  this  Commissipn  describing  the  structure^  mechanisms ^  and 
procedures  utilized,  by  the  Federal  departments  and  agencies  in  theit  . 

.  ji|f otts  to  en^  Jiscrimination  against  this  Nation's  mlnprity  and  female  .  ^  * 
citicens*   Thl*  series  of  .publications  represents  our  fdurth  followup 

j^p  a  September  1970  study  of  the^  Federal  civil  ♦rights /enforcWnt  effort*    ^  ^ 

This  report,  is  based  on  a  review  of  documents  produced  by  these^ agencies , 
interviews  with  Federal  off Icltalfi,  and  an  analysis  of  available  iiterature* 
A^draf  t  of  this  'report  was  Su|)mltted  to  the  agencies  .for  review  and  coA|i"' 
men t  prior  to  publication,    j  ,  ' 

We  have  concluded  in  this  report:^ that  during  the  past  few  years ' Radicated . 
staff  in  a  nwber  of  Federal  igi^ncies  }|ave  tried  hard^^to  establish  viable 
eqiial  opportunity  programs,  butj^  largely  because  of  inadequate  Government"^  \ 
wide  leadei^ship,  these  efforts  have  often  been  futile.  .As  of  ^uly  i975s 
the  Attorney  General  had  failed  to  carry  out  the  mandiate,  Issued  18  months 
before  u^der  Executive 'Order  li764/  to  prescribe  ^^standards  and  proce** 
dures  for  Implementation  of  Title  VI.'iL^  Meanwhile^*  Federal  agencies  are 
engaged  in  myriad  well-meaning  b;ut  ^ineffectual  tasks>  ran^ln^.  from  * 
assisting  recipients  to  establlrtf^'pro  l.-rma  grieva^fce  procedores  to  drafting^ 

ulderiys  for  weak  afftnaatlvs  action  jplins^ — Operating  under  varying^ — -J — 
laws  and  requirements*^  some  Title  Vl  offices  also  enforce  antl«>sex  dls-* 
crimination  proHMons  and  others  do  not,  although  sex  discrimination  in  * 
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{mdmimily  winked  programs^ appears  to  be  widespread*   Mo8t^]?ederiil  ' 
ageslcjr  title  VX  offices  are  wdetstaff e<f»  lack  sfifficieot  auttiorlty^ 
-^to  eicftcute  tbejLrj;f«spoR^^  do  no^  require  the  oecessiiry  data 

f or  fHtasuriiig;  Title  VI  coi^liancet  and  conduct  too  few  presward  and 
pojitawiiVd  reVlevs* '  Where  Title  VX  violations  are  uncovered,  they  are, 
of teil^  not  itflXy  remedied >   -  .  *  . 

therefore^  we  ask  that  you  direct  your  attiKntloa  to^  the  recoonendatlons 
at  the  conclusion  of  this  report*    Of  ^jor  in^ortance  is  our  recOflpeti-* 
dation  that  the  President «tssue  an  Executive  order  prohibiting^ sex  di«^ 
crlttiMtion  under  any  program  of  Federal*  financial  assistance,  to  be 
enforced  by  each  Federal  agency  which  ds  eiiipowt^red  to  asslit  such  a  ^ 
prograsf   Equally  3jq;>erative  is  our  recoonendatlon  that  the  fresident 
issue  an  Executive  order  transferring  to  the  O^^ice  of  Hanageoient  ana  _ 
iMget  in  the  Bmcutiye  Office  of  the  President  the  responsibility 
for  prpyidi^  Title  VI  coordliiation  and  direction,  which  is  "currently 
vested  in  the  Attorney  General  under  Exe^ucive  Ordeir  11764 •  The 
order  ahould  «andate  that  theWfi^^  of  ^Managements  ^nd^jhidget  Issue 
enforceaieht  standards  within  90  days  of  the  order «  ^  *  \ 


Among  the  goals  to  be  achieved  by  these  standards  should  be  the  re- 
quirenent  that  recipients  estabSlis))  equal  opportunity  plans  to  ai^iiyice 
the  quality  of  the  services  exten^fd  to  minorities  and  women  and  to  \ 
take  affirmative  liction,  including  numerical  goals  and  timetal^ies^ 
:   to  remedy  the  problemir  identified  in  the  analysis*   The  standards 

should  also  set^  i^tirln^t  timeiiablt^^  for  resolving  complaints,  conducting 
investigations,  mkin$"ti^tex^  of  c<^liance,.  ^nd  initiating  en** 

forcement'action  where  npm^omitllance  is  not -Voluntarily  corrected*, 

tfe  urge  your  consideration  of  the  facts  presented  and  ask  for  your 
leadership  in  ensuring  In^lementatioh  of  the  recomendations"  made. 


Respectfully, 


Arthur  S*  Flenming,  Chairman 
Stephen  Hprn^  Vice  Chaltman 
Frankie  Freenian 
Robert  Rankin. 

Murray  Saltxman  , 

Jolm  X«  Buggs,  Staff  Director 
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RREgACE* 


In  0<itojber/l|70  the  CoiWRls^loa/publlshiBd  its  first  across-the-board' 
,  evaluation /&£  the  ^ed(Bral.Goyern«fent*s. effort*  to  end  disctiloination 
V*gainat;Aai|rlc^^^^  tepott,  Th6  Federal  Civil  Rl^hti^ 

tnforceaM^pt  Mtor.t.        followed  hy^  three  reports.  In  May  1971^  -  •  . 


Hw^er  1971,.  and  January  1973,-  which  summarized  the  lilvll  rights  / 


stefts  tmVfin  hy^  the  GoveriMttii^  since  the' original  report.  Thfe-  . 
Coopl^aion  is  presently  in  th^  process  of  releasing  its  most  conpre- 


-  hensivi  analysis  of  Federal  civil  right§  programs.    We  have  already — , 

•  ^published,  tifie.  first \five  yolumes  of  chat  study:  ^  the  first  on  the' 
\ ;  regulatory  agencies,  the  second  pn  agencies  with  fait^  housing  ^ 

.  reapopsibilitiesV  the  third  oh  tlie  agencies  concerne4  with  equai«  ,  . 
*  *  educational  opportunity,  ibe  fourth  on  the  Office  of^Revenue  Sharli\g 

*  of  the  Pe^artmen^  of  the  Treasji^y^  and  the  fifth  on  agencies  with 

/    equal  en^loyaent  responsibilities,   this  sixth  report  is  on* Federal 
;  ^    agencies  with  responsibilities  under  Title  WC  of  the  Civil  Rights  Act 

<     .  L^,  .   V  —   .      '  ^  ^ 

of  1964,  ^ich  prohibits  discrimlnatton  in  .programs  o£  activities 

reccllvlng  Federal  assistance*        will  soon  be  publishing  the  final 

jf"'        '  ^ 

•  volume  of  thifr  report,  on  Federal  etvil  rights  efforts  in  the  area 


pj  policyroakin?7 "  ''"^"^^  '      >  * 

This  civil  rights  enforcement  ^tudy  was*^  begun  in  November  ^  •  ^ 

As  we  'hawB  done  with  al^.  prevlous^C<^ft^sioa  studtee  of  the  Federal  '   ^  jjjjj 

enfotceinent  effort,  detailed  quettlorinalres^ere  sent  to  agencies, 

'  ^'  •         -    '  J:  " 
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fKtetislve  lnt€rvieifing  of  t/asHiiig|:<Mi**ba3dd  c;t>^^  rights  o^lci^iJLf 
toofc.DXacei  at)4^  a  vast  numbeir  of  <loi:uments  wete  reviewed  »MncXadlng 
Xwi,  TeguljMioii^,,  agency  hai^  co«p:^^l4nce  re- 


Vliiv  «repart8j,  and  bodies  and*  reports  authored  by  leading  civil 
'  tliHta^  scholars*   Voluioes  of  data , were  ^Iso  analyzed  from  sources - 

IhcltMllng  the  censMS»  agency;:tlata  banks^  complaint  Investigations, 

.     '  \  7  ' '  '  ^-  4-'     ^         ^  \  . 

and-recljnenc  application  £ormsi    For  the  first  tlioe  Comndsslon  * 

.        ,     -  * ' .  '  /  fs^*:, 

staff  als6  talked  to  Fedei^iil  civil  rights  of tlcla]^s  In  ^glonal  and   /  ^ 

district  offices*    Agency  representatives  were  Interviewed  In  Boston,. 

« Dallas New  Orleans,  Sm}JPc|incisca^  Los ^4i}gel^s>  and  Chicago. 


*   In  addition,  thw^ls  the  flrs^  Of  obr  studlM  on  Federal  enforc^-* 
nent  activities  to  cc^er  the  Government's  efforts,  to  end  dlfl[^rlminatlon 
based  on  sex*    The  Cotsndsslon^s  jurisdiction  was  expanded  to  include 
sex  discrifl^natlon  In  Ck:tober  1972,    Information  on  sex  discrimination  , 
is  an  Integral  pai?t  of  each  sf ctlon  of  this  study.  ^ 

The  bulk  of  th^  research  for -this  report  vas  conj^l^ted  in  1974,  altJldugh 


the  Coimlssion  contlnuouafy  attempted  to  update  material  on  salient  islues 

»  (t       » *     *  ^  .   .  ^     *  • 

Ontil  publication  of  the  report*    To  assure  the  accuracy  of  this  report,' 

'*  '      .  ,  ■  * 

before  final  acl:idn>  the  Comalssion  forwarded  copies  of  it  In  draft  fomi 

to  departments  and  agencies  i^ose  activities  are  discussed  in  detail,  to 

obtain  thait  coinaents  and  suggestions*    Their  responses  vere4ielpful, 

serving  to  correct  factual  inaccuracies,  clarify  points^^vhicih  may  not 

have  been  sufflcient;^^  clear,  and  provide  updated  l^ift^snation 
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ictivltlleii  undertaken  subsequent  to  Cocmalssidn  staff  investigWclons* 
Ir  ^oofientii  }iave  been  ^ocotporated  in  the  report*    In  cases  vhere 
(gencles  expressed  disagr^oent  id,th  Comlssion  in ter^r^ talons  of 
fact  or  with  bhe  views  of  the  Comlsslon  on  the  desixabiX-iiy  at 
fmrticuiar  enSorcenent  or  conpHance  aetlv^Lties^  their  Pjlti^  of  view> 
as  well  ai)  that  of  the;Coam^sslQn»  has  been,  noted;    Ij/^  /heir  coments^ 


agencies  womtl^tB  provide^  new  Iriforaation  not  mad/  a/ailable  to  ' 
tk>«aission /Sjt^f  ff  during*  tihe^  course  of  its /Inter v^fews/and  investl 
gatlons*  -  Sgwat^a^  the  infornaticii  wsv^consiste^t  with  th^ 
infornatl/on  provided  earlier*   Althou»i  it  was  p^t  alWays  possible  ^ 

■       '  ■  '      /  *-  II/  /'  /  •  ^ 

to  isvalijiate  this  hew\^infor«atlon  fully  or  tp  jtfco^ttXj  it  with  wh 

w«s  provided/ earlier,  in  the  intereat  of  Wssuring  that  agency  c 

enTorceoent  activities  are  reported  as  cotnprehens/yely 

the  new  fiutterlal  has  beerfytio^ed  in  the  report* 

)e  course  of  pr^p<ting  thj<s  report >  Comolssion  staff/ lnt;erviewed 
*  I  / 

IS  Federal  workers  dealing  with  federaUy^-assisted  programs  and 

« '  '      ► '  -      /        ■  *  " 

l«c((e  nuaber  o£  demands  uport  Federal  agencies  for  data  and 

','.['  .    •  '  '■ 

ddcunentt.    The^-assiscance  received  was  generaily  exccO-Ient.  Without 

f>    it,  ve  would  ndt  have  been  able /to  publish  our  vl^ws  at  this  time.  We 


/ 


-/ 

t 


/ 
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if urtlicr  wbiad  like  to  mte  our  belief  that  mhy  of  the  Federal  eu^loyees 

;  Meigned  to  Title  VI  duties  Md  responalbllltles  should  be  conended 

,^or  vhat  they  have  done,  considering  the  legal^and  policy,  llmttatlons 

vlfchlit  i*hich  they  have  been  working. 

Thin  report  doea  not  de»l  priiiarily  with  the  substaittlve^  impact 

of  civil  rights  laws.    The  Coiadssioa  will  not  atteaipt  here  to  neasure 

pjreclse  m»ie  by  ■inority  group  neaber*  a^d  woaeii  «•  «'re»uU_of„:- 

civil  rights  actions  of  the  Federal  Covern»ent,  ^Thls  will  be  the  ^ 

subject  of  other  Co«Mls9ion  studlea«  *  Sather»  we  will  atteoqpt  to  ^ 

\  dete^rsdne  how  well  ths^  Federal  Goverftaent  has  done  Its  civil  rights 

^nfbrcaMnt 'Job^to  evaroate  for  tbe  period  of , time  between  July  ^  ' 

\  ,  ,  * 

1972  and  Beceoiber  1974  the  activities*  of  a  number  of  Federal  agencies 

\  -  '  ^  ^'    '  . 

with  .important  civil  rights  responsibilities,  % 
'     ^     ^  -  . 

The  purpose  of  this  seriea  of  reports  is  to  offer,  after  a  care- 

ful  analysis,  reeommendatlons  for  the  improvement  of  those  programs 

which  re^^ire  change.    The  Commission's  efforts  in  this  regard  will  not 

end  with  these  reports*   We  will  continue  to  if  sue  periodic  evaluations  ^  j 

of  Fed4i^al  enforcement  activities  designed  to  end  discrimination  until  // 

such  efforts  are  toully  satisfactory.  //  / 

.  ■     -    "     •  '  ^  (!] 
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:     '  '       >        ,     I     .  ■ 
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TITUS  k  Qg  THE  CIVIL  RIGHTS  ACT  (g  1964 


1*     Itttroauction  :  t--^  ^ 

for  nit>ra  than  a  dec«de>  diacrimloitlptr  on  fcht  ground  of  ract. 


color;  or  national  origin  In  fedarally  aaaiated  programt  har^ari  .pro- 
hlHtad  by  titla  VI  of  ,th«  Civil  Rlghta        of  1964.  Fedaral 
aaaiatanca  covarad      Title  VI  JicHuIaa  granta  and  loa|ia;^pn«tlona  of 
aquiplMint  and  proparty)  detail  of  Federal  paraonnal;  aale/  leaaa  bf>  or« 


paniaaiott  to  uae  Federal  propfrty  ^orvnominal  cpnaid^atlon;  ^ind  any  | 
ofcher  arrangMant  by  iil^|dh  Federal  benaflta  are  provided.   Mm 


iCfi  lAitch  la 


*  ganaral  Attar,  Title  VI  appllaa  inly  to  iPaderal  aa^iatan 
r«c«iv^d'^tMlir«ct:l7  Jby  the  InUndrt  IXneflcl^rlM,  throug^h  lnt«rm«dl«rl«» 

;  •   '  ,  .      -  3       •      ■  - 

•ueti      St«e«  and  local  government* ♦        Thli  chapter  dlacyaaea.  the  pro- 


vtaiona  o£  title  ^I.  *     ;  '  . 

federil  floaoclil  aaalatance  cpverfd  by  Title  VI  i»  ej?tejided 

-  4 

through  nore  than  400  programf      totaling  an  eatlniated  $50  biUlon 


U     Seetloq  601"^  fcheCtvll  Rlghta  Act  of  1964,  reada: 


•  '    No  -perabn  In  the  United  Stataa  ihall,  on 

,the  ground  of  race,  color,  or -national  •  . 
origin,  be  excluded  fro«  participation  In, 
be  denied,  the  beneftta  of ,  or  be  aubjected 
to  Tiiacrlnlnatlon  under  anjr  progriai  dr.  '  i 

♦activity  teoelving  iFederal  'f  Ittwncial  aaala-  "  . 

•tance.   42  U.S.C.  I  2000d  (1970). 

2»     For  further  dlacuaai<jn  of  thla  point,  se^  pp.  8-^4  frfra. 

3.  Moat  aaalatance  provided  directly  tp  bejteflciarlea  by  Federal  agendea 
ia  ,not  coverfd^lby  title  VJ,.  Tot  a  more  detailed  dlacuaaton  of  the  acope  of 
title  n,  aea  pp*  8-24  infra, ^ 

4.  HearlMta  on  the  Departmeata  of  State.  Jtiatice.  and  Cowaercej_Ibe 
JtidiciarT.  end  leleted  Aeenciea.  Apptopriation*  for  1973.  Before  a  Subcpmn. 
of  The  BbUae  Coaw.  on  Aopttfpriatiiina.  92d  Coog.,  2d  <SeB*.-,-  pt.  1,-at  65b. 


•  1 
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.3.,  •  .        r.?  •  t      *  ■  •  . 

annuttly.        The«e  9r9gr«iDi  «re  administered,  by^apptoximately  25 
at«mci«a,  whlclMire  themtelvet  r«tpon»ible  "for  .Tlfele  VI  enforcement. 
Ch«pt*t«  2  though  8  cover  seven  of  those  agencies i  '.the  Departoeajt^i  of 

Atricultus/j  .  HeaXthr  Iducafcion,  and  Velfatejk  the  Intetlort  Justice; 
«  »  10  •         ..  , 

Transt>ort«tiot)j,     and  the  Environneiital  Protection  Agency.  - 

^11'  6£  thes^siMncies  operate  'major  aasiatanca  prbgrviM. 


for  Mfiaring  that  tba  progroffls  do  not  function  aiacrimixtatorily..  In 
addition,  aost  Fadexal  agenc'ias  with  aaaiatanca  prograaa  tiave  assigned 
to  civil  rishtt  ntiif  thi  BptcUie  note  of  overtMing^  Title  VI 
cMplluiM  tibtough  iuch  aetlyiti^     'd4U^  conpl^Uoee 
revlaw^  Ai^jcooplaiiit  Invettlgatloiui* 


Under 'Executive  orders",  the  Attorney  General  has  for  a  decade  been  - 
Responsible  for  coprdimting  the  Title  VI- enforcement  efforts  of  the  Iltle  VI 
agencies.   Execution  of  the  Attorney  Genera'l's  tt»p<yniWNcthf*i>»f^tAi4. 
fission  of  the  Federal  programs  Section  of  the  Civil  Rights  Diyision  of 
the  Department -of 'Justice.    Chipter  9  concerns  the  Federal  *rogf%»  Section. 


5*     Attachment  to  letten  from  Robert  I>e«p»ey,  Chief,  Federal ^Prpgrami 
Sectioiij^  Civil  Right!  Dlvlalon,  Department  of  Justice,  to  Ellerbe  Cole/ 
Equal  Opportunity  Specialiat,  Office  of  Federal  Civil  Rlghta  Evaluation. 
,  U.S.  Pp^lM ion  on  Civil  Rlghta,  Apr*  3,  1975/ 

6*     Chipter  2  concern*  the  Ixtenaitm  Service  of  the  Department  of  Agriculture. 

7,  *  Chapter  3'concerjii  the  Health  and  Social  Servlcea  Dlvlalon^ojlf  the 
^iice^r  ClviX Jtlghta  of  the  Department  of  Health,  Education,  and  Welfare* 

8/    Chapt^t  5  concern!  the  law  Enforcement  Aaalstance  Admlnlatratlon  of  the 
Department  of  Juatice«  ' 

9.     Chapter  6  concVrna  the  Manpower.  Adminlatratlon  of  the  Department  of  Lahore 

10.     Chaptir  7  concern*  the  Federal  Highway  and  Urban  Maaa  Transportation  > 
AAlInlatrationa  of  the  Departmait  of  transportation. 

■    •  •     *"      23.  •,■      ■  ■ 


Federal  HnancUl  •«tl«fc«nc«  extend*  Into  every  ere*  of  our  oationel 
life.,  it  eefects  the  llvee  o£  aioet  of  the  population  and  plays  a  vital 
role'lii  Che  ioclal  and  economic  Wllrbetng  of  the  country.    Federal  "^'"'^^'V 

' wslatance^  for  ixample,  haa  helped  to  faulld  hospitals  and  provide 
health  care,  to  construct  airports  and -highways,  to  revitalize  uifban  areji?^^ 
and  aid  them  in  accoopllshlTig  orderly  growth,  sto  provide- housing,  to 

~la^rove  educatio'n  and- recreation  fafcltlties,  ai»"  to  assist  econoarf-cally 
disadvi^taced  Individuals  and  coonunltle*.    Federal  assistance  has  also, 
provided  foster  care  for  children  Ind  assisted  surviving  spouses  of 
veterans  killed  iti^'^t,,p9=^^!S!i~^i^^^^m^^^'f^'*^^'      ^*  V'. 
evident  that  tht  du^  lucuaibeiit  on  FedeMl^'«gencie»  to  ellfldnate  dla-  ^ 
jcximlMtloa  in  Vl  such  piragtf©!  «nd  activJLtlcels  a  pervasive  one,  \ 
teechJUig.  ptecticelly  tyety  »ecto«f  end  Instltuttop  of  «ocletya\  Tltle^V^^^ 
1»,  chue,  the,  broade»tllh8truiaent  available  tot  the' nationwide  ellminatiort 

'o'f  lnv^^li6t^*di»crimlnatl<m  and  the  effects  of  discrimination  oti  the  baala 


of  race  or  national,  origin* 


4:herr^ere  a  number  pf  reasons  for-enactoent  of  Title  VI.  First, 
V  several  then-exlsW«Wtut?«  P'Pvldlng  financial  assistance^  • 
Ucludlng  prohibitions  of  dtstrltainatlon,  also  contained  provisions  ^^er-^ 

nlfctlng  separa"fce  but  equal  facilities  for  minorities  and  nonffltnoritjies* 
^These  sepajtate  but  equal  provisions  were  enacted  before  the  Supreme  Court  s 
■^dsion,  in  BrdWh'vyaoMtd  of  Educatlo.n,  thaf  separate  but  equal  is  Inhiirqntly 

unaqJial,^^  but  that  decision  did  not  directly  invalidate  .thdse  provisions.  Although 


II.    Such  laws  Include  Section  622(f)  of  the  Hospital  Survey  and 
Construction  Act,  formerly  sufcsection  (f)  of  Section  291,  Title 
42,  60  Stat,  l(i43,  which  provided  funds  for  hospital  constructionf- 
the  second  Mbrrlll  Act  of  1890,  7  U.S.C.  f  323  (1970),  providing  ' 
annual  grants  to  land-grant  colleges,  and  (by  Implication)  the 
School  Facilities  Construction  Act,  20.  U.S.C.  I  636(b) (F)  (1970). 

l^;    irown  V.  Board  of  Education,  347  U.S.  483,-  495  (1954). 


Xhmlx  validlfry  aiter  1954  Mi  doubjSEul,  to  eitabliih  definitively  the 
uncoMtitufclon»iity'of  the««  prqVttiom,  it  dould^have  ^en  necetaary  for 
'  k>'X^*«  pi*<ntifft  to  bring  .»oit  «g«inpt'e«ch  such  itatute.   thua^  even 

after  th«  Broim  declaioft  thare  vaa  aome  concern  that  Fadetal  admlniatriitoti 

**       '     '  ^  IS"  * 

nould  MnClrtut  to  act  in  accord  with  thm  aeparate^ but  equal  itatutea. 

Oim  of  tht  pur^oaaa^of  IltU  V|  vaa  to  overriae  aucli  atatutea  and  theraby 

14        \  '  is' 

obviate  any  nead  for  furthar  raaott      to  litigation*  "         '  ^ 

A  afccond  taafon  for  enacting  Title  Vl^alao  iiwtrt^e^  difficultte»_  - 

regarding  litigation.    It  vai  clear  that  federal  funding  pf  racial  or  ethnic 

dlacrlmlnatlon  by  S^te  agencies  was  prohibited  under  the  Conatltutioh.  It 


13.  See  the  reurks  of  Senator  Jacob  Javits,  109  tong.  Rec.*  14492  (1963). 

14.,  An  atteispt  by  private  plaintiff*  to  end  diacrlminatory  practice*  in  ' 
ti#o  private  hoipitaia  -frhlch  were  federally  assisted  under  the  Hill-lurton 
Act  failed  at  the  dlatric^TJouK  level.    Sinkins  v.  Mosei  H.  Cone  Me«>rial 
•  Hospital,  211  F.  Supp.  628  (M.D.N.C.  1962)  .   The  ,decl»ion  was  Uter  reversed, 
Siaiklns  V.  Moses  H.  Conf  Memorial  Hospital,  323  F/2d.  9t9  (4th  Cir.  1963). 
cert,  drt^ied  376  U.S. '938  ^19641.        •       ;  '  .  ' 

(1964)..  The  Departneiit  of  Justice,  which  had,  in  an  unutuar^ve,  intervened 
in  Simlcina  to  urge  the  uncon»fritutiO|>ality  of  the  Hill-Burton  separate  but 
equal  proviaion,  believed  Title  VI  Vould  oijerride  all  such  existing  pro- 
vlaicns.   See  Departaept  of  Justice.  Proposed  ctvll  nioht^m  Art-      latj..  > 
H.R.  7^52  46  (PeUyuary •  1964) .  ,    .  cc  ox.xypq, 


WM  not  «o  cerfciin,  howev^,  whetlur  feddtal  or  Sttfee  stippoyt 

Of  ptivaW  raciiii  cr  ethnic  di«crJtoin«titm  would  lav»ri«biy  declared 

uftconttteutloMl.      It  «ppet*ed  frc*  court  decisions  that  ,litig«ciott  Ic- 

volving:  private  41#crlmliuftlD«i  would  proceed  slowly  and  wuld  Idvdlve  highly 

'  •    ^  -  *  /  17     *  ?  * 

partlculfeite^^fittdiTigs  of^  f act.- ,Ihe  adoption     Titte  VI  w 

aft  att«nativ»  to  jiuch  <a  labortmxt  ro«d<r  '  \*  '  '         .  » 
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A  third  l^oa  for  ^enact^g  TitW  VI  Waa*  to  «!larifyjdhia^.dati«%  oS 
fedaral  agesiciatX'ltm  agisiiffei^kyir^eti  bafora  1964,  had  raco^iiirad  a  ^  J, 


— mwJMlblUty  for  eWing  sqndiiqclalntt^jp*  otf  the  l»Mi»^f  r^cc  or  .  " 
^ChQjU:  drlglnj  other*  Kifl^*       ;  E9^cfai«tBt  T>'f  fitU.VI^cpuW 'be  vl«w^  / 

^  *l#gl1l«tlv«  fupp^fc  foir  egeacy  4ctlob.   Sinc«r«gencies  jf^tich  h«d  not  tecog-^ 
nlzed  any'Authorlty  wouta'be  t^uired-  to  ectj  Title  ^>^]Ld,ew»fl%>g»t&ti«lty 

""■■^ — = — 7T^     ■  '    ■     »  .      '  /  , 

15.   utider  a  de^^lon  of  thfr'Suprene  5purt,  there  we/e  f«»f  h**d**nd  **tit  o 
rule*  ,for  detnxirt.utQg.  Oftder  uniP  clxfcmMt«Rce«  Fedeml.or  State*  eupport  of  ' 
private  dlacri&fiiatiott  would  conatitute  iufficie^t^^^remla«ltal  ap^tlon  tp 
peniit  ending  the  dW/iilBatlon  by  involdng  the  equil-p^otfec^o^  aaua^ 

'  of  the  fonrteenth  ittiendi(ieftt'*or  the  duejproceaa  clauae  df  ,th* 'ftft^i  wend*  , 
nent.   Bupton  ^  WiJmlngtoi*- ftfrking  Auttority,  365  U.S.  7\5  a961)V- f     .  -  . 
^forftuvel'^  'iu  a  •ctrcuitYcourt  «c«ife  decided  ml^^fay  In  the  courae  of      -      *  ^  . 

•  congreaajxiaal  JteiiieraMona 'regarding  the  propoafd  civil  xl^^|.,|eglala-  ^ 
tlon,  theJVod^t  ooved  ^autiogaly^!  4tod  dldriio*  iMV^f  that  .thw  dijpS/laion 
of  Feder4  feinda  »lona  cotfatitutied  a^fflcleat  acNe^aaientMl  ^tion  to  btlwg 
dlacrfj^jfitijan-in,  ei*ew£«e  private  hoapltala  wt^ln  the  prbhibitlona  jc^ 
the  Jonktitufion^^  91|kin«      Mofot  H.  Cone  IJeoorial  Hoapital,  aufisa  _  . 

--floce.lA,  ^  -      .  ^  \ 

^7    See  the  reaarlcs  of  Senator  HS&cy,.  110  Coh&.  Ret.  <19W)., 

.         *','-*"  -  '  ,        •  •     .  , 

18.  Among  departwsnta  and  agehdei  i^lcb  r^poktedly  b'ellavei  thiqr  ha4    ,  f  , 
authority  to  witiihold  funda  froo  any  State  pjograma  which  were  aegrjigated^ 
or  dlaartnlnatory  were  the  Poa?  Of  ace  "Departaaent,  -the  Departoent^  o^ 
Coanarce  and  Labor,  and  ,the  Houaing  jw*  Ko«e  Finance  A^«ujy^  Swaartta  of 
Senator  Javita,  109  Coiji.  ^«cf;i4A92:^1963).    Senator  Javltf  stated 
thtt  «The  Defettae  Department  aaya  that  p  lb  In  doubt  and  t|at  It  Intenda 

.  toconilder  the  ^ijuea tlon  fiietHr."  "  '  ,  c? 


1^ 


A  fourth-  reason"  for  enactmetrt  of.  Title  VI  was  that  it  was  hoped  that 
it  would  end  the  tiipe-coosuming^  congressional  practice  of  considering 
whether  to  apply  a  nondiscrimination  provision  to  each  item  of  program  an^ 

grant  legislation  coming  before  it.        Debates  on  this  question  could  steal 

'    '         *     ^  20 
valuable  time  from  discussion  on  the  merits  of  individual  program  proposals* 

A  Hfth  reason  for  enactihg  Titlfe  VI  was^  that  it  was  the  moral  sense  of 

.  the  Nation  that  there  be  no'discrimiiiation  in  Federal  assistance  programs. 

president  Kennedy,  ih  transmitting  his  proposed  civil  rights  legislation 

to  Hte  Congress,  expressed  this  sentiment:'  -  > 

.  Simple -justice  requires  that  public  funds,  . to 
which  air  taxpayers  of  all  races  contribute,* 
^      Aot  be  spent  in  any  f ashidn  which  encourages, 
entrenches,  subsidized  or  results  in  racial 
discrimination,  21 


19.  Congressman  ^Adara  Clayton  Powell  so  frequently  proposed  a  iiondiacrlmina- 
tion  amendment  to  single  items  of  legislation  that  his  amendment  became 
known  as    the  Powell  amendment."    See  the  remarks*of  Sena'^tor  HUhiphrey, 

,po"S'  M£*  .6544  (1964);  see  also  Conment;    Title  VI  of  the  Civil 
Kights  Act  of  !96'4— Implementation  and  Impact,  36  Geo.  Wash^  L.  Kev. 
824,  829  (1968)  [hereinafter  cited  as  Comment].    The  Po^JilT  aJendSent 
was  used  by  others,  but  not  always  with  the  purpose  of  ending  dis- 
crimination.   For  an  alleged  example  of  such  use  see  re'^rks  of  Senator 
Mansfield,  109.  Cong.  Rec.  14907-^08  (1963) 

20.  Senator  Humphrey  was  among  those  expressing  this  reason  for  enact- 
ment of  Title  VI..    110  Con&,  Rec.  6544  (1964). 

21.  President  John  F.  Kennedy,,  Message  to  the  Congress  on  Civil  Rights  and 
Job. Opportunities,  June  19,  1963,  Section  5.    The 'President's  message  1« 
reproduced  in  full  in  Hearings  on  Miscellaneous  Proposals  Reii^ardipg  the 
Civil  Rights  of  Persons  Within  the  Jurisdiction  of  the  United  StIteST™ 
Before  Subcomm.  Nd.  5  of  the  House  Comm.  on  the  Judiciary,  iter^  nn, 

p}:*  II  1446-54  (1963).  .   

It  should. b^  noted  that  early  in  1963  this  Commission  recommended  that 
the  Congress  anj^the  l^^sldent  consider  whether  legislation  was  appropriate 
and  desirable  to  ensure  that  Ferf^tral  *f unds  not  be  made  .available  to  any 
State  which  continued  to  refuse  to' abide  by  ttfe  Constitution  knd  Federal 
laws/  U.S.  Commission  on  Civif  Rights,  Specfal  Report  With  Respect  to  the  * 
Status  of  Equal  Prc^tection  of  the  Laws  in  Missllgsippi  (1963^. 





^^^Ij^^^  the  0O0C  imporUnt  reason  for  Titlo.VI  was  that 

*    It  *»«  apparent  In  th«  «ar;Ly  I960's  that  discritalnatioa  was  pervasive  in 

22  .  ' 

.  federally  assisted  programa^t^Jn  fiscal  ^ar  1962,  for  example,  the 
»  «■  "-iit',  ,  ^ 

States  of  Alabaaa,  feorgia,  MissAsflppt,  South  Carolina,,  and  Virginia 

received  a  total  of  lnore  taiin"$35  nillion  for  public  school  constrjictioa  ^ 

 and  qpeyatlon^ — ^e^y^rfblc  tha  ichool  y»ay  196 

total  iegregation  d£  blacka  and  vhitea  in  the  tchooli'in  those  Statea. 

to«ie  aiTaa  of  hospital* conttructioh,  JhTfetWeen  194&  and  the  end  of  1962,; 

the  Federal  Government  had  granted  $36»8  million  to'SJ^  racially  segregated 

24      "  •  •  r 

mimical,  facilities  a  '  / 

•      *  '         /  . 

A«  of  l96Av  there  was  also  widespread  .segregation' in •higher  education 

'   %     '  *  .  .        '       ^  ^  '  ^ 

and  in  agricultural  assistance  programs.    Iforeover,  'it  was  stated  on,  the 

floor  of  the  Senate  that:      «         -  . 

"     '      *     In  particular  localities^  it  has  been  reported  that 

Kegrpau?  •hiive  been  cut  oti  from*relief  Tolls  ^  or  denied. 
«   .    #         surplus  agricultural  comwKlities,  or  otherwise 

deprived  of  the  bene*fi^  of  fede^rtly  assisted  programsV  " 
*  in  retaliation  for- their  participation  in  voter 
^  rf!gistration  drives,  sit-in  deruon^t  rat  ions  and  the 
'  '      like-  '25  ^  ^ 


IjL.    Sec  the  reraarkB  of  Senator  Humphrey;  110  Cong>  Rec*  ,  6543-47 
(1964).    Discrimination  in  federally  assisted  programs  has  . 
continyied  to-facist»    For  examples  of  the  kinds  of  discrimination  being  found 
see  U.S.  CoBwission  on' Civil  Righta,  The  Federal  Civil  Kights  Enforceofelat  * 
gffort«"-19tA»  Vol.  III^  To  Ensure  Equitl  ^ucational  Oiy>ortunity  chs.  1^  3, 
^nd  4  (January  1975)  (hereinafter  cited  as  To  Ensure  Equal  Educational 
OppojPtunityh  and  see 'other  chapters  In  this  volume.  ^  * 


23.  110  Cong.  Bee.- 6543  (Mar>  3$,  1964).  Alabami,  Kississlppi,  and  Sp.uth  . 
.Carol.tn»i  were  totally  segregated.*  Georgia  had  only  44  blacks  in  integrated 
schools,  and  only  about  one-half  of  bne  perteilt  of  Virginia's  black  echool  ■ 
children  were  in  delegregated  schools,  • 

24.  M*  '  ;        ■  .  ' 

^    25.*  la.  ft  6543-44.  PR  ' 

ERIC   .  _  . 


-moMl  an4  lagal  contiderations,  there^  iUo  a  practical  reason  for  thii 
provision*   A  program  Qf  Federal  financial  assiatance^  to  the  degree  that 
tjj^  operatet  to  diacrinlnatei  oc  aanctibnii^  supports,  or  entrehchea 
discrimination,  fails  to  meet  its  cpngressionally-imposed  object ive»  When 
dongress  enacts  program  legisl^ation,  it  defines  the  clfss  -  of  , persons 
eligible  to  participate  in  or  otheaS^ise  receive  the  benefits  of  the 

^ j^^^^^^^^^^^  - .  -  ^uded  fr'Oift~''€^e  Cr^Xas 

vho  are.  eligible  because  of^eir  race,  color/  or  national  origin,  then 
thet'ObJective  of  the  Congress  will  have  been  frustrated*  *  * 

*  Federal  fundittg  of  State  <ftJd' local  governments,  private  institutions, 

mni  business. activities  plays  a  ma*jor  tole  in  ensuriitg  America's  continued 

growth  and  orderly  de\relopmettt*   AfL.tWs  Comraission  has  stated: 

• »  When  ahy  person  'has  been  denied  the 

bertef J;tS"Of"*tnese  ^jrograms  bccause^*^ '~     "  —  — 

'         of  race,  color,  or  national  origin, 

or  vheA  the  program  is  operated  vlthr 
^    out  adequate  consideration  for  the 

need  to  overcome  the  effects  of  past  *  < 

disdrlminaticn,  th^  fabric  of  our 
.^democratic  society  Is  weakened  and 
1       "       put  progress  as  a  Nation  is  retarded.    26*^  '  ' 

II.    Analysis  of  the  Provisions  of  Title  VI 

Title  VI  d6es  not  cover  all  forms  of  federal  financial  assistance* 

*  * "     *  '  '  ♦* 

In  most  cases  it  .cioes  not^cover  direct  assistance  exteinded  by  the  Federal 

.  .     \       ^  :  : 

26/  tI*S*  C2««ais*ien-on-&lvii  Rightrf»  Civij  Rights  Under  Federal  ^roi^rams> 
An  Analysis  of 'Title  VI  of  the  Civil  Rights  Act  of  1964^7  (1968)  r~ 
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tSovernment  or  contraccs  of  insuMnce  or  guaranty*  yftoreovor,  its 
^pp^ticati^n^  t^^ffi|^loyi»ent  discriminatio^j  is  Ximiced;,  and  It  does  noH 
prohibit  sex  discrliainacion;    *      *    ^      v*^^^  '  '^*  f 

I?  i'y, 

A*"  Direct  Assistance  Ftograms    *   *  X  -  tV,' 

the  federal  Government  ^idministers  some  assistance  programs 
'  ,dlrfictly  CO  beneficiaries.   Foreaost  among  %<K»f^i:sect  ^ssistanc«L. 

i  .^r  ^       "  ,  '         •  ^       .  ' 

^^ro^^m^are  those  Which  provide  incooe  security^  such  as  social  security 
retirement  payments.    Other  forms  of  direct  assistance  are  taedical  care  ^ 

 -£«rntsh€d^t-f4^r^^llyM>wned  hospitals,  such  as  Veterans  Administration 

hospitals;  payments  for  the  supp^t  of  farm  income,,  *the  -bulk  of  which  are 
administered  ,  by  the  Agricultural  StabiiiMtioh  an*  Conservation  Service 
of  i^he  Department  of  Agriculttxre  \OSDA) ;  direct  loans  to  farmers 
for  operating  and  emergency  expenses,  administered  by  the  Farmers  Home' 
Administration  of  tJSDA,  retirement  benefits  administered  by  the 

«  Railroad  Retirement  9oard;  and  the  'operating  differeittial  subsidy 

•   '  *^  ^  '•  .  ' 

provided  for  shipping  by  the  Maritime  Administration*    Although  these. 

27  ^ 

direct  assistance  programs. are  not  covered  by  Title  VX,  any 
discrimination  practiced  in  them  is  directly  attributable  to  the 


27 •         reasoning  of  the  Attorney  General  o^  this  mstter  has  been  that  direct 
aid  to  Individuals  does  not  constitute  aid  to  a  program  or  activity^  and  thus 
is  not  vithin  the  language  of  the  prohibition.    See  letter  from  Kichotas  deB. 
Katzenbach»  Deputy  Attorney  Gei^ttral^  Department  of  Justice^  to  Rep«  Emanuel 
Cellar,  Cbairnant . Committee  on  the^Judiciary^  House  of  Representatives/  Dec*  2« 
1963^  printed  in  Hearings  on  H*R,  7152t  as  amended. by  Subcomm,  yo/5>  Before 
the  House  Cowm^  on  the  Judiciary,  88th  Cong, ^,  1st  Sess,.  ser>  no»  4/pt.- IV  * 
?772-'79  (1963) #    Exceptionji      the  general  proposition  stated,  hoveyer,  may  be 
in  order  wherever  the  direct'  aid  proC^iSed  to  an  individtiil  is  extended  on 
ij^udl^tion  that  the  aid  be  spent  in  a.  particular  program  or  activity,  thereby 
benefiting  that  program  or  activity.    Thus,  for  example,  veterans**  educational 
assistance  funds  are  paid  out  by  the  Veterans  Administration  directly  to  Individ 
ual  veterans;  the:^  nmst,  however,    for  the  period  in  which  tliey  receive'  the, 
funds,  be  pursuing  an  approved  educational  program;    See  letter -from  the  Special 
Assistant  to  the  Attorney  General  for  Title  VI  to  the  General  Counsel  of  the 
Vatetansjljlmlnistration/  Hsr,  5,  1968,    Loans  made  by  the  Small  Business 
Administntion  are  directed  to  individuals  engaged  in  business,  but  the  funds 
are  not  received  free  of  restrictions-*^they  must  be  used  to  support  or  aid  the 
individuals'  business*    For  a  discussion  of  the  scope  and  meaning  of  the  terms 
and  phrases  used  by  Title  VIi,  see  0«S,  Coonission  on  ClVil  Rights,  The  federal 

^^py^Xlvil  Riahts  Enforce— nt  Effort  180^96>  370-71  (1971)  [hereinafter  cited  as 

!rM^*^^^^^^^  '^^^^IF^  report].  30 


Fedftt«l  GovfriBaent,  and  U  cXtitly  in  vialMtipii  of  the  ti,Hh  awetfdment  to 


1I»   ftoitmam  b£  IniUtapce  and  Guaranty        *  * 

•  Xltla  VI^  placet  pxograma  of  Inturance  and  guarauty.outaida-i4;a^*       Y  \ 
paraMetara.      Aa  origflnaXly  ^ropoaed  and  tooaldarad  1^  tha  Congteaa,  . 
no  auch  txcluaion  «xiatad«    Tha.  Congraaa  appeaisa  to  have  datarmined  that^ 

lliamich  .aa  the  Houaing  aod^  Home  Wnanca^Agancy  (RHFA)  vaa  axkanalvaly 

.  30    '  ^ 

involyad  In  the  financing  of  hoiiea  for  private  pwneralJtp,     Iritie  VL  * 

m 

might  provide  a  wedge  for  forcing  deaegregation  of  housing  patterns. 
Congrats,  by  excluding  prdgraoa  of  insurance  and  guaranty,  appears  to" htv/*, 

•« 

expreaaed  itt  detlre  not  to  adopt  broarf  equa.1  houaing  opportunity  legislation  in 

31  *  ^      *  .  '  '  ^ 

1964 ♦      At  the  taoe  tlaie,  Congreat  made  clear  lea  Hii>«i^t  r\^^^  ^TttmyK^ 

aa  itarlier  Executive  order  banning  dltcriwlnation  oh  the  ground  of  race^ 

•                 .    32  ' 
color>  oreed,  or  national  oifigin  in  federally  assisted  housing,  


28.  See  Boiling  v^  Sharpen  34i^  U*S^  497,  499  (1954);  and  Enforcement  Effort  - 
report,  tupra  note  27,  at  185-*B6,  365. 

29.  42  U.S^C.  4  2000d-4.(1970)  provides:  '         •    '  ^  ^ 

*  Nothing  in  thl't  [Tltlel  'shall  add  to  or  detract  from  any 
existing  authority  with  ^etpect  to  any  program  under 
which  fei^raX  financial  asslstaKfte  is  exter^ed  by  way  of  a 
.  ^    contract  of  insuradce  or  guaranty.      ^        ^  .  » 

30«   Today,  the  successor  to  the  HHFA,  the  Pederal  Housing  Administration  of 
the  Dipartmant  of  Houai^  and  Urban  Development,  provides  insurance  for 
private  lenders  against  loss  on  isprtgages  financing  homes^  multlfamily  projects, 
land  development  projects,  and  group  practice  facilities  pi?oJects,^and  against 
lost  on  loana  for  property  improvements*    See  U.S.  Commlttlon  on  Civil  Rlghtt, 
The  Federal. Civil  Rlghtt  Enforcement  Effort--1974,  Vdl.  II,  To  Brovlde%..For 
Fair  Houtlnt  26.  n.  63  (December  1974^.  ;  —  

31.  See  Cossent,  tupra  note  l9,  at* 837. 

* 

3.2»  w»«  Executive  Order  No.  11063,  "Eqiwl  Opportunity  in  Houelng,"  Itov.  20, 
X962,  3  1959-1963  Comp.,  p,  652,    By  providing  that  nothing  in  Title  VI 

Vfl^Co  "add  to  or  detract  fraB"»ny  plating  autftorlty'.'  (oota  29  >aupra).  Congreat 
J»£t  th*  Pcai'ident'a  eUiaed  pow«r*ln  thla  araa  uodlaturbed. 

9       €  -'^•v— ..a  «. 


fitlf^¥r*»  jcovtrage  oeaaployaent  practices  of-tfecipl^Bta  i«  expressly 
llsited  to  tliose  progteM  where  a  p^mary  objpptive  of  the  assiaCance 
att^^nded  li  to  ptovlde  «aployiAefit,  ^  ^  fbt  exampXe ,  >the  ppgrams  of  the 
EcqaOMic  IteVelopwEot  AWniatrafcloySf  jt^e  iepii^ti^nt  of  Coo^ 
reksoQ  for.  the  Umitation  oa  enployjqient  discrii^natloir  W  Jt^nerally  regarded' 
aa  ata^ng  ftom  the  fact  that  Ttt-le^Xl'W  the  Civil  KigKts/Act  » 


waa  addteaaad  to  ei^loyseat  dlacrlwinatloii.     It  should  be  noted,  however,  V 

that,  the  exeaption  of  »oat  employinent  ^rom  the  coveyagi^  of  Title  VI,  and ' 

_-^th#44«tfeatiott  of  Title  VII  to  private  eidployment,^  meant  that  St^te  and 

lopil  govetiUBent.eroloyinent  went  ^rgely  unaffected  by  th^  Ciytl  P-ghta 

Act  of  1964.  .  this  aiWtton  chiriged  in  1972,  Vhen  public  employmeftt  waa .  >- 

brdugjit  iJithin  tl»e  leach  of  Title  VII.         ,       »  . 

"The  limited  coverage  of  employment  under  Title  VI  was  officially  • 

■  broadened  under  a  set  of  uniform  arondment*  to  agency  Title  VI  regulattona. 
.  .  J  .  »■  36 

Approved  by  the  JrSwident  In  1973,     the  regulations  provide  that  where 

,    33 •  The  pertinent  provision  reads:  :\  ^  . 

Nothing  contfinfed  in  ^his  subchapter  shall  be  ^ 
*    construed  to^authbrlze  action  under  this  sub- 
^  .         chapter  by  any  depluctment  or  .8gency^.with  respect        .  -      ^  ^  . 
Uo  atiy  eroploywent  practice  of  sny  employer,  .em-  \  r 
^  pioywent  ageiicy^  or.  Iphpr  organization  except     -  ^ 

where  a  primary  X)bjective  of  the^  federal  fin*i-    (^^^  . 
*  cial  assistance  i9  to  provide  employment.  42 

U*S;c,  f  2000d-3  (1970).-  . 

*  34.  jCo—ent>  supra  note  19,  at  836-37e  ^ 

35^   For  a  discussion  of  this  poii^t.  See  U,Sa  Commission  on  Civil  Rights, 
The  Federal  Civil  Riidits  Enforcement  Effort— 1974.  Vol>^  V;  To  Eliminate 
 ^aa^i^yai^^zpllcrittinii  t  ioo^  ^  ~  

si.   The  unlfar*  amendments  are  discussed  inch,  9  Infra. 

r|c  '      ■    '  ^  ^ 


 --'^ 

J- 


12 


•i^lojnB^ili  If  not     primary  ^bje;ctlve  of  JPederal  aaaiatance,  employwent 
di«0rimiQatloii       oonetheiesa^  >?datbited  to  the^x^ent  necessary  tb  assure'  .  ^  ^ 

^  n^dfspriiinatlfin  in  tha-,provl»^^  of  services  to  i|i<enda4  program  beneficiariep,^ 


sTT:  iha.  J^i\lycaJt0  ^fvplo^^  "^ipinishvllipk^^^     rsop%  a  t  a  f edera tly 
aialated  t^utpsJS^SIt  fljlhic*  or  eoMsrgencjr^i^t^  "^^l^^    •  I 

tfrairaiy  affaet  thar  i^casa  of  persons  of  Spioilsh  b^ckgroypd^  tp.  needed 


Wdlcal  sarvlcas  .^  One  i(6o  cannot  coflatmicate  hia;  or  her  epiidition  and 


fsalings  to  a  physician  bacows  entirely  dependent  on  a  nedlcal  ^xaainatton 


38 


;  to  detect  the. nature  of  Illness  or  scope  of  Injury*   *  Ihe  nexus  between  enqfloy- 

.  want  p/actlces  and  s#spfice,s- would  be  clitar  enough^ln^suth  circumstances.    At  the 

s«me  time,  the  failure  to  employ  persons  of  Spanish  'speaking  background  or 

bl4u:ka  «s  fUe^  clerks »  computer  programmers,  and  laundry  personnel 

/  -  ^ ,  ^         /  ^        '       ^  ' 

would  rarely^  and  perhaps , not  conceivably,,  affect  the  provision  of 


«   37.     See»  e.g., ^  regulation  of  the  Department  of  Agriculture,  7  C.F.R. 
I  15*3(c)  (1975)  and  of  the  Department  of  Health,  Education^  and  Welfare 
(raw),  45  C.F.R.  f  80.3(c).(3)  (1974).-  HEW  adopted  this  position  s6on 

_.fftar  1964,  when  it  beciie  apparent  that  faculty  aegregatlon  and  dis- 
crlmihitlpn  In  i>ublic  schools  operated  to  deny  sch6olchliaftfirfed\iiiM}ty»^-^ 
of  educational  opportunity.    HEW's  position  was  upheld  by  the  courts' 
as  early  aa  1966.    United  Sl^es  v.  Jefferson  County  Board  of  Education, 
327  F.2a  836  (5th  Cir.  1966) V  aff'd,  380  F.2d:*385'  ^th  Cir.  1967),  cert. 

.  denied,  389  U.S.  -840  (1967).  '  ^      .   '  -   

3ifc.r  The  principle  has^^eeri  applied  to  teachery,  qifeguardflj  and  public 
aaaiatance  program  employeea.    For  the  application  to  t^achera,  see  n"ote — 
supra*    fit  Ufeguarda.^ee  Infra,  th.  4,  Department  of  the  Interior. 

'''*«g«rdlwt  public  asiilstance  employees,  k^cc^liance  review  conducted  in 
1972^  by  HEW.  Indicated  thct  As  m<^f  as  800  to  ;9^0  Spanish  sumamed  peraons 
were  excludrd  from  receiving  public  assistance  benefits  as  a  direct  result 

^of  the  fallur^  of  a  county  in  Ca^tlfomla  to. employ  personnel  who  could 
comMtnicat^  with  them  in  a  lahguage  .they  cpuid  ^understand.    Hearings  on 
Title  VI  Enforcemenfc  in  Medicare  and  Medicaid  Proarams  Before  the  Subconm. 
on  Civil  Rlahta  and  ConatitutionalvRlahta  of  the  House  Com,  on  the 
Judiciary.  93rd  Cona>.  lat  Saaa,  ISO^SS  nQ7^V  — 


ERIC 
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<  adadlaiktrarlvc  and  laundty  •ervicet;    it.  la,  therefore,  j^ppaxent  that  a  gr«at 
ir  <^i  '/^lcf»«9'  ceWln  Wyond  the  acopci  of  Tltl*^  VI.         .  , 


: — ^    i'"^"'"^.  39     '  .      '    "  — ' 

Tltta  ^XS:d0%t  not  ban  tax  ditcrlmlnation     and  no  acatate  4r  E;x«cutive 


^dar  jftcWldaa  the  aam  broad  prohibition <qi^  aax  dltcrlinlnatlon  at  Title  VI 
vlPV^idlet  W'lPi^^t;  ditc^riielniiition  on  the  ground  of  race,  color,  or  national 
jp^lii.     irtie  (Jongteia  haa,  however,  in  recent  ^art  included  prohibition*— 


oi  test  diterlnlnatlon  both  under  new  Federal  program  endY^b)UatDendment,  to 
40 

exlitlng  prograna.       While  thete.lawt  cover  a  wide  tpectntm  of  Federal 
prograna,  including,  for  example,  elementary,  ticondary»  and  higher  education, 
water  pollt^flon,  public  workt  ditvelopmtnt,  law.  enldrcement  attlttante,  dit* 
aater  aaalatance,.  and  mahpower  training,  not  all  federal  attlttance  programa 
are  covered.    For  example,  not  all  of  the  Title  VI  ptdgramt.  of  the  Department 
of  Agriculture  are  covered « 


39  thi  Clvli  Hlgh'tt  Act  of  1964  bana  ditcrlmlnation  on  the  groundf  of  race, 
color,  and  hatlonalv-orlgiht^itt^a=«i^^  Title  II 

appliea  to  placet  of  public  accoonodatlonf  Title  III^Hpovera  public  faclll- 
tlet;  and  Title  VII  prohibita  employment  ditcrlmlnation.    Sex  dls- 
crlminetiin,  however,  la  prohlblti^d  only  under  Title  VII. 


.   4a«  For  a  conpllabloh.  of  Federal  lawa  prohibiting  aex.dlacrlmlMtion,  aee 
^U.S.  Coaiiltalon  on  Civil  Righta,  A  Guide  to  Federal  Lawa -Prohibit Ing  Sex 

— ;  ma«lflilnatl6n  (1974).    A  revlil6h  of  the-girtde  wat  in  prepatation-in-May~; 

1975. 

-      '41.   The  Department  of  Agriculture  (U^DA)  adminlatera  approximately  80 

federally  aaalated  programii.    See  7  C.F.R.  Part  15,  ^Subpart  A,  App.  (1975). 
Of  theae,  USDA^a  Foreat  Service  la.reaponalble  for  26.    No  more  than  7  of 
^h«ae-26-«ppear  to  be 'covered  by  any *of  the  atatutocy  prohibit iona  of  iex 
dlacrlmlnat;lon  enacted  in  recent  yeata^    (Theae  7  involve  funda'for  public 
achoolp  or  for. reaearch,  and  ao  may 'be^ covered  by  title  IX  of  tht  Education 
Amendmentt  of  1972.)    Moreover,  although  USDA  haa  publiahed  a^  reguMitlon 
prohibiting. aex  dlacrimlnation  In  directly-adminiatered  USDA  progr^mt,  thlt 
regulation  would ;hot  apply  to  the  Foreat  Service ^a-T4tle-Vl  programa.  See 
J  C.F.E.  II  15.50.  et  tea.  <1975) .  •      -  , 

ERiC  /  s.,_^3j 


^™AUhoagh-lt--iftl|^^   

QSIA)  would  cloie  4ll  eit'i^lng  g«pr  in  the  coverage  of  sex  discrimination^ 
7  t*^if  is  not  rikcesssrify  >o,    Rstif'ipstipn  pf  the  BRA  would  esseiltlslly  wake 
.  sax  a.  susjpact  clafsifieatlon" under  the  Constitution^  but  whether  sex  discrirpl-  ' 
nation  In  federally  assisted  ii^ograns  would  alvays  be  considered  unconstitutional 
ifould  at  ill  tema'in  a  <ittesticm«    ;rust  as  Title  VI.  was  beliifyed  necessary  to  ban  . 

racial  and  ethnic  difcrinination^  a  I^fovlsion  alQllar  to  Title  VI  mlg^t  be  neced- 

•  -  ,  '  ^  43'  - 

ty^to  effectively  ban       41fcrimination  in  fed^rally^^as^ld^ted^  l^r^  Moreover 

>  "  ■  /  '  * 

even  after  adoption  pf  the  ERA^  if  no  provision  is  enacted'  which  is  encounter-  . 

.part  to  Title  VI»  Federal  dgc^ncies  might  not  regard  themselves  as  being  under  ^  . 

-    ,     ,  ^  /  .44      I  ^ 

ah  obligation  tfo  seek  ou^  ind  remedy  sex  discrimination. 

E.  '  Methods -of 'Enforcement  .  •  ~ 

Agencies  administering  Federal  assistance  are  authorized  to  enforce 

cosipliance  with  Title  VI  (1)  administratively,  by  termination  pf  or  by 

refuaal  to  grant  or^contlnue  assistance  after  opportunity  lor  a  hearing  and 

a  finding  on  thie  record  of  noncompliance^  pr  (2)  by  any  other  means  authorised 

.  45  '  *  . 

by  law'.       The  phrase  "any  other  means  authorized  by  law"  has  been  interpreted 

as  meaning  that  the  jjranting* agency  may  refer  the  matter  to  the  Department  of 


hZ.     'Rie  Equal  Rights  Amendment  as  passed  by  the  Congress  provides: 

^    .  "     Section  1.     Equality  pf  rights  under  the  law  shall  not 

^     be  denied  or  abridged  on  account  of  Sex. 

Section  2.    The  Congress  shall  have  the  power  to  enforce^ 

by  appropriate  legislation;,  the  provisions  of  this  article.  " 

'  Sf|ctioh-3-.    This  amendnent  shall  not  take  effect  until  two 

years  after  the  date, of  ratification. 


43^.     See  lliscuasion  of  Simkins  v.  Moses  H.  Cone  Memorial  Hospital^  supra  notm  14, 

<  .  '* 
44.     S«e  diccuMion  on  pp^^'3*4  »upra.  '  "     -  . 

gj^^T-4i-UvS.C.  f  200(W-1  (1970).  r 


Jttf tie«  for  judicial  action*      v  -  . 


tefore  taking  enforcawj^nt  adclouj..  notice  of  failiine  to  comply  with  the 
«ireqvirement  mist  W  given  by  the  agency  ca^tcernea  ai\dl  there  roust  be  a  deter- 
nination^by  the  agendy  that  .compliance  cannpt  be  secured  by  voluntary  loeahii* 


Thua,  it  ia inferred  that  the/stajtute  requires  that^sowe  effort  be  devoted  to 
attesipts  to  secure  voluntary  coopliance*    The  length  of  tioe  involved  and  the 


tiature  of  pttempts  to  secure  voluntary  compliance  will  vary  with  such  matters 
as  the  positions  taken  by  the  recipient  and  the  individual  recipients  record. 
SocK  attempts  might  ^involve  Federal  agency  provision  of  technical  assistance 
and  review  of  detailed  compliance  plans.    Konetheless,  a  Title  VI  agency  does 
.  not  have,  unlimited  discretion  to  pursue  a  course  o£  negptiat£hg  voluntary 
compliance  to  the  exclusion  of  any  ptltimate  decialon  on  wbethet^tguproceed 
thiro««h  an  adminif tratlye  hearing  or  to  pursue  "other  means  authorized  by 
law**  in  order  to  ef febt  compliance.    A  Federal  court  hss  held  that  where  a 
recipient^  ia  Unresponsive  after  a  reasonable  time  has  been  allowed  it  to 
ca«ply  voluntax'ily,  the  Federal  agency  concerned  must  proceed  with  enforcement 

by  one  of  tKe  two  alternative  means  provided  by  Title  VI:,  consistent  failures  . 

-^'^  *. 

by  agencies  so  to  act  constitute  a  "dereliction  of  duty  reviewable  by  the 

48  '         •  ^  ' 

courta." 


46.     The. Department  of  Justice's  Title  VI  regulation  defines  other 
.    means  authorized  by  law:  <%.:v 

Such  other  means  incliide»  but  are  not  limited  to, 
«    (1)  appropriate  proceedings  brought  by  the 

Department  of  Justice  to  einforce  any  rights  of  , 
the  United  States  under  any  Iaw  of  the  United 
States...,  or  any  assurance  or  other  contractual 
'  ,     undertaking,  and  (2)  any  applicable  proceeding 

under iiStjite- ox  local  law.    28  C.F.R.  142.108(a) 
(1974). 

47.      42  U.S.C.  f  2000d-l  (1970).  '        •  • 

'  48.      Adams  v.  Richardson,  480^F.2d  1159,  1163  (D.C.  Cir.  1973).  In 
charging  the  Federal  agency  concerned — the  Department  of  Health, 
Iducation^  and.  Welfare— with  dereliction  of  duty,  the  court  of  appeals 
O  "ledared  the" findings  of  face  of 'thl  district  court  to  .be  "unassailable. 


1^6 


.  Vhen      afenay  ^iodVei  to  tnforc«  Titli  VI  •dmlnl«tr«tively,  opportunity 

^  '^^z  -  '  • 

for  a  lit#rixig  HUit      affordod  tHo.  rtclplMt  conctratd.  *  Ihe  question  before 

tht  adttinistrativii  law  Judgt^  Who^preildM  «t  «  Title  VI  hearing^  le    .     ^  .  ^ 

irhetber  the  recipient  ie  in  coMplience  vlth  Tittle  VI*    I£  there  it  non-^ 

*^      '  '  ■ 

coievlienca^  the  only  outcMe  ie  tominetioo  of  Federal  £unding^«a  refiiaal 
to^gtant  or^6  ^dntinna  funding.      Ihe  foraal  hairing  proceee  le  not  intended 


to  le^  to  copplimce  by-tbe  racipient,  but^to  jtetanine  the  reel>dnalbillcy 

of  the  agency  concerned  to  copply  vith  the^Mndata  that  Federal^  funda*not 

50 

be  apent  in  diacriainatory  prpgv^  or  activltiea.      After  the  concluaiM 
of  adainiatratlva  ehforceamt  ac'tion  terninating^or  refuaing  to  grant  or 

continue  aaaiaetaca,  the  agency  niet  fileV^th  the  appropriate  coenlttee  of 

« 

the  Houae  of  Repraaentativea  and  the  Semite  a  report  of  the  circuMtancei  .and 
grovnda  for  the  ac(ioO|»  Md  any  order,  of  termination  or  refusal  to  grant  or 

continue  funde  cannot  take  affect  until  after  the  filing  of  the  required  ^ 

 51—  -  ' 

report*  -     4  ?  «  / 

Ihe  acope  of  the  tamination  aanction  haa  been  the  aubject  of  court  ' 
deciaion« .  Early  in  1968,  a  HEW  hearing  exanlner  made,  geiieralixed  findinga 
.  that  a  public  achool  diattict  in  Florida  had  not  nade"  adequate^  progreaa  toverd 
atudeat^  body  and  faculty  deaegregatioa  and  that  thir  diaixict  vaa.  aeeking  to 

perpetuate  a  dual  achool  ayatea  through  its  conatr^'^^lon  progran.  Federal 

f  .  ^  ,  , 


L 


49.  Ihue,  the  ednlniatrative  lav  Judge  may  not,  for  euople,  laaue  en  order 
in  ^  alternative^  atatl^g  that  ^e  recipient  BAiat  take  certain  actiona  by 

^  ,    e  certain  imtm  or^bave  ita  funda  terminated. 

 —      i      «    -  -    .  -       .         .  *  ^ 

50.  Of  courae^  nagotiationa  may  continue  ^during  the  heerlng  proceaa^  end 
the  poaaibillty  of  'impmkkixk%  cut-^ff  may  aenre  to  induce  e  redpienj^  to 
eetiafy  tho  agency  concerned  thet  it  ia  or  vill  come  into  compliance  vidiout 
formal  ctit-off;  but  thia  ia  an  affect,  not  a  purpoee|  of  the  admlnlatirative 
proceeding.  /\ 

O     51.  42  U.g.C.  f  2000d-l  (1570). 
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funds  to  the  dlttrict  tmcle|^^0tee  diCferent  ttatutet^  one  oi  Mhich  prmid^A 


for  beslc  adult  •duca:tldii»  were  tetBintted*    The  ac&ool  diatrict 


jiou|lit  Jtidlcial  r^etr  of  the  adainlatrafclve  order*-  Uie  Vnitjt^^tmpf^tL  * 

Court  of  Appeals  for  the  llf th  Circuit  considered  the  of^^^tjether. 

HEW  pould  cut  off  all  f unds^o  l^e  district  without  ^suU»llsti^^^ 

there  lias  dlscrlalnatlon  in  each  of  J;he  progra«s  adiiiniscered  by  the  * 

district^  ort  at  A^  Xhk^t^.  ii^x^^^^mf^y^imiw,m^<n^  la  oQ^  pmti  of  the 

district's  operations  so  infecteid  other  federally  funded  darts  that      >  ' 

terii^iiatloni  vas  appropriate^      To  resolve  this  question^  the  court  found 

it  necessary  to  construe  the  ^♦jilnpolnt"  provision  of  Tlt;le  VI,  iihlch 

provides  that  any  find  termination: 

#'        *  -  •    .     .       "  . 

.shall  he  limited  to  the  particular 
polltlcal^entl^;i  or  part  thereof «  or  ^ 
/  *  other  recipient  as  co  whom  sucK  a     *  ^ 
^       finding  [of  noncoepllance]  has-h^en 
Mde  and,  shall  |>e  lli^ted  in  Itl 
effect  to « the  particular  program,  or 
part  thereof,  in  idilch  such  noncompliance 
'     lias  "BeeaTori&ijn^^  ; 

BBtf,  which  hsd  Interpreted  the^erm  J^rogram  or  activity"  .broadly,  • 

to»  refer  to  the  education  program  adpdAlstered  by  ^e  school  district 

authorities,  argued  that  the  term  did  not  refer  to  ledlvlduali^ederal 

grant  otatute  programs «   HEW  also  argued  that  Title  VI  In  any  event  did 


52  i  Board  of  Public  Initructloa  of  Taylor  County,  Fla»  v*  Finch,  414  f«2d 
low  (5th  Cir.  1969)/  ^ 

53.   A2  U.S.C.  •  2000d-l  (1970) • 


not  plt:e  «A--«£|itsative  obllgACion  on  Federal  agencies  taauike  "pinpimix** 

inct  tlhdtnita  of  dlacr.Wlisatlons  but  nerely  created  an  af flmative  dafenae 

for  achoolr^  dltcricta  and  other  recipieucst  under  vfaicn  ^hey.  could  cry  to 

exclude  pfrta  of  their  operatio^^  from  the  aveepifo^     temlnatio^  order j  by 

XJ:  54 
ahovlng/that  thoae  |»arta.  were,  untainted  by  dlacrlminatfon*^       /Hie  <kluft 

ima  ^ioc  pecauAded  by  eicber  arguneA^y  ana  ^eia  mac  cne  phrase  ''prograa 

or  fctlvit^y*^  referreci  to  1?e^eral  granc  progtalui  'and  that  HEtf  mat  make 

"  .  " 

apeclflc  fact  findings  of  noncon^llancc  with  Title amdar  each  -Federal 

^  program' for  which  it  proposed      terminate  funda*  '   !Ihe  decision  Haa  bee^ 
'       :  '     ' '     '  56    ^  ^ 

crlticitad  aa.  a  poor  reading  of  the  legialaclve  history  of  Title  VI 


54^   See  Board-^  Ecblic  Instiructibn  of  Taylor  County,  Fia.      Elnch^^  aupra 
note  52,  at  IX)76.    TBus;  tor  example,  itj  is  possible  (that  wWle  all  public 
school  operations^ £dr  children  might  be  segregated^  the  basic  adult  education 
progTam  oight  bci  nondiscriminatory*  « .        '     »  - 

55,         at  1077-78* 

"  ' '  ;  '  .       >   ,  \  '  '  ^  ' 

56«  Mote,  ^'Board  of  Public  Instruction      ]?inch:    Uioimrranted  Coopronlse 
.  of  Title  VI*a  Teratnation  Ssnctlon,"  118  jVj^*       Rev.  1113  (1970) 
(hereinafter  cited  as  Note,  lNirarrante(f!>C^||^^^  Congresf  had  tvo.iaajor 

concerns  atiouc  the  applidition'of  the  fund  cut-off  provision  of  Title  VI« 
Onenas  that  iaolaitrU  instances  of  dlacrialna^ion  in^  a  State  might  lead  to 
statewide  fund  tarvination.    The  other  vas  that  f^ds  in  one  operating 
area»  such  as  transportation^  might  be' terainated  from  a  recipient  aolely. 
because  of  diacrimination  Tn  a  dlffe*renc  field,  such  as  education*  AK^  - 
1119*20^   The  aucbor  of  the  JNote  believed  tbat  although  Congress  qertalnly 
intended  some  limitat^ton  f»r  thi  temination  pover,  Che  pre^iae  acope  of  the 
limitation's  not  defined.    At  lllSi.,  The  author  concluded  that  both  the 
wording  of  the  pinpoint  provision  and  the  relevant  leglalatiyj*  histoty  did 
not  clearly  support  the  Fifth  Circuit's  restrictive  interpretatloiU .  At  ^ 


«ai  for  tha  <2oui:t*s  tmilwc^  to  cotuiidet«»the  jg[Ucastioa  o£^  the  degree  oJE 


d#ffr(lnce  which  «lu>uld      paid  by  tiie  cofirt  to  the  iaterpretaeljoa  of 

'     '    :  -  '  .  ,        *    -    .       ^  58 

«aoth«£<coaDi^ht«tot*coticeded  the  correctndiB  p£  the  declsioa^  it 

.  <  , '        -       ,        '        ^-         '  ^  ^ 
*   *  ^  tMui  recognisad  generally  that  the  decision  vould  isaffOMt  an  enomms 

burdei^ott  HBIf^     HEW,  however,  deapltr  ite  broad  txiterpretatioa  <f£  * 

the^tem  **pro8ra»  or  ^ti\^£cy"  did  liot  appMl  this  dccfiiioa,  ^ 

ThM  CboBittioii*^  Inveitl^tioa  did  siot  uncover  aiqr  valid  reason 


lot  iiot\epi^e«[l£ig  this  case«   IndUfted,  Bl^^a  position  of  regarding 


scbool  dl^^ict  as  a  single  enti^/ia  cosmeoded  by  several  factors. 


.  One  stsM*  frosi  the  fonti^t  of  ^ral  taint*   It  se<ftas  repugnknt  that 
may  entity  jdilch  ftincitlons  as  i  systemic^  orgSjaic.  whole  should  be 
able  to  pick  qind  choose  the  areas  for  wbii^h  it  will  seek  Federal^  funding 
in  accordance  with  lt9^  notions  of  vbai$  areaa  It  yiJ^heB  to  have  jubject 
to  nondl^crlainatlon  re<iuireaents  and  ijihich  it  does  w>t.   Yet^  under  ^ 
Xitle  Vly  as  construed  by  the  court >  fynd  tezmlnation  laust  be  based^on 
a  linkage  ^timen  discrlsiination  and  specific  Federal  jgrant  f  rograus* 

'  Thus^  under* tCitle  VI^  a  schoql  district  c^uld  accept.  Federal  funds  * 
lor  its  libraries  mod  desegregate  them,  but  xoaintaixt  segregated   .  ^ 

*  cafet4rlaa»  whpxe  rnn^yt  hetMseri  bUckt  end  whites  might  ■  be  woxa~   — 

sensitive  / 


^         51.    Id,^at^m7.   The  Suprase  Cotnrt  in  1971  rcaffltaed  the  vltaUty 

^of  the'^principle  of  such  deference^  In  a  civil  rights  case*    See  Griggs  v# 
.l)Mke^]P6irer  Co,,  401  U*S*  424  ()S7l).    Such  deference: has  limits,  hpwevei| 
^ , ,  ^    where  application  of  an  agency's  interpretation  would  Be  iacoxiBi^tmi  With 
anrobvious  congres^tional  eonten^t*    Esplnoza  Vi,  Farah  Hfg.  Co*,  tnc^^  414 
U.S*  86;  94-9S  (1973).  ^  ^ 

.  58/  See,  Hpi:ej>.  "Civil  lOghts'—Desegregation-^HW  is  Required  to  Hake 
a  ProgrsBt^by-Frograii  Finding  of  Discrimination  in  Order  to  Xermlni^tc 
Federal  Funds  Under*  Tltl^JIJ  of  the  Civil  Rights  Act. of  19S4,"  23  ^Mnd. 

$AV^  1A±^J35r  jC1969)  /hereinefter  cited "^as  "Kote^  Civil  Hight8«-i^ 
s^l^atlon/*     ;      ^  .  ,  .    ^  . 

ERIC^'*'  ~'  *^  -t5SA56>  EnfotceaKnt  effort  report,  supra  note  27,  ac  237, 


an  issue  than  in  school  libraries  ,    /disent  A  show  thalLjaeferjeg^ 


iimchroonto  <>o  infected  the  library  operations  as  to  render  them  discriminatory 

Title*  VI  woulds  not  affect  the  librai^  funds..  By  the  same  toVen^  a 

department  of  parks  and  recreation  could  apjily  for  Federal  funds  for  park 

benches,  landtfBfaping,  and  water  fountains,  but  maintain  separate.but  equal 

swimming  pools  in  a» corner  of  otherwise  desegregated  parks*    This  wbuld»  of 

course,  transmit  an  xinequiVocal  message  that  the  cltv*s  '^fficial  view  fisl 

that  Negroes  are  so  inferior  that  they  aire  unfit  to  share  with  whited  this 

60  • 

particular  type  of  public  facility"^       If  Title  VI  is  founded  in  part 
upon  moral  considerations,  it  seems  Inappropriate  for  Federal  agencies  to 
pay  funds  into  the  hands  of  a  recipient  while  Saving  effectively  ^ 
to  disregard  .any  discrimination  by  th^  recipient* 

A  second  consideration  is  tha^  it  is  entirely  possible  that  while  , 
activities  iunded  directly  by  Federal  grants  might  be  operated  in  compliance 
tflth^ltTe  VI,  dther  ptograml  operated  M     dilsdfllDliltl^^  — 
same  recipient  might  be  made  possible  indirectly  by  the  Federal  Governments 
This  would  be  the  case  wherever  such  discriminatory  programs  were  funded 
with  a  recipient's  own. dollars  which  were  made  available  by  virtue  of  the 


60.  Palmer  v,  Ihon^son,  403  U*S,  217,  266  (1971)  (tfljite,  J*, 
dissenting)*.  ^  ^ 


receipt  of  federal  graut  dollars.      Such  indirect JFeieral  subsidy  to  . 
4isori»itiaticm  is  siopiy  another  aspect  of  the  taorai  diieroma  suggested 

above*  V  ...  " —  — - 

(2)  Judicial  Procedtrires  «  ^  ,0  '  ^ 

Judicial  enforcezaent  jls  not  expressly  provided  for  under  Tld^^. 

Vl»  which  states  that  compliance  can  be  secured  either,  through  administrative 

63 

fund  termination  proceedings  or  %y  any. other  means  authorised  b/  Lav." 
Thik  phlrase  was  retained  after  Congress  rejected  other  language  whic\j^ 
speclfcically  permitted  enforcement  by  Federal  suits  for  injunctive  relief ♦ 
It  has  been  suggested  that  the  rejection  of  th^  proposed  authorization  of 
judicial  proceedings  was  intended  to  allay  the  fears  of-^^some  ©eisbers  of' 
Cong^^;.rc^ardlng  "government, by  injunction*". 


61,    To  illustrate:    If  municipal  library  spending  were  an  absolute  budget 
commitment,  but  a  Federal  grant  for  library  book  funds  freed  up  a  pjrtion  of 
local  library  funds,  then  the  local  funds  could  be  reallocated  to*ay 
entirely  new  program  for  separate  but  equal  child  care  facilities  for  Mr^nts  ♦ 
wishing  to  use  the  libraries.    MtematlveXy,  the  funds  mlghrbe  reall^ated 
to  some  other  discriminatory  part  of  the  clty*8  budget,  such  as  police  or 
.fire  protection  services.  * 

62*,   To  prohibit  indirect  discrimination  would  require  detailed  tracing  of 
the  effects  of  Federal  dollars  on  a  recipient's  budget*    Under  one  Fedex?al 
program t  however ^  it  has  been  found  i^prfysible  by  the  agency  concerned  to 
ascertain  with  precision  what  such  effects  are.    See  U.S.  Commission  on 
Civil  Rights,  The  Federal  Civil  Rij^hts  Enforcement  Ef fort~1974^  Vol.  IV.  to 
Provide  Fls^cal  Assistance  94-99  Icifebruary  1975)  /^eiafiiteT  cited  as  To  Provide 
Fiscal  Assistance  J .    The  only  solution  for  this  Impossibility  may  be  to  subject 
^a-  recipient's  entire  budget  to  nondiscrlralnatlon  requirements, 

63,.    42  U.S.C.  $  2000d-l  (1970).      -  ^  ^  , 

64.    Comment,  supra  note  19,  at  83^^;  H.R.  ilep.  No.  914,  88th  Cong,/  1st 
Sess^  46-50  (1963).    The  House  Judiciary  Cocmitttee  minority  considered 
(correctly,  see  text  infra)  that^the  retention  of  the  phrase  "by  any 
other  means  authorised  by  law"  meant  that  judicial  enforcement  would  * 
atlll  be  available  under.  Title  VI.    Id.  at  62,  86.  ' , 


Sjfe.^ectheXess»  xt  is  clear,  thac  age^q^^??  , can,  refer  laatters  to  j 
"*  ^        '  * 

goi-foV  '  the  cotaBaenceqent  of  litigatiOQ  to  enforce  nondiscriiaination  In 

federally  assisted  programs.         Utigatlon  ,ma/  be  an  etitirely  appropriate 

'^aeans  f<>r  bringing  about  Title  VI  enforcewent  in  certain  circumstances; 

for  exassplet  if  thc-^o34ar  value,  of '..tte  »f ederal  funding  Involved  is  small 

or  if  the  Federal,  funding  was  supplied  at  some  tiiae  in  the  past*    What  , 

bears*  reaffirmation,  however,  is  that  Title  VI  was  predicated  on -a  pre-  ^ 

ference  for  ewforcement  by  administrative  proceedings^  That  this- Is -so  is 

suggested  by  the  faict  that  Title  VI  does  hot  even  mention  the  Attorney 

General}  while  the  agencies  are  directed  to  issue  rules  and  regulations  * 


65*     The  phrase  "'other  means'*  has  been  cott^trued  to  Include  an 
agency  referral  to  the  Attorney  General  for  the  initiation  of  litlr 
gatlbn.   >See  the  Attorney  General's  "Guldellties  for  the  Enforcement 
of^  Title  VI,.  Civil  Rights  Act  of  19fr4,"  28  C.F^R.  5  50*3  (1974)* 
litigation  may-  be  by  suits  for  specific  enforcement  of  promises  made 
by  recipients,  suits  under  other  titles  of  the  Civil  Rights  Act  of 
1964  or  under  'Other  constitutional  or  statutory  civil  rights  provisions, 
and  initiation  'or  intervention  t)r  other  participation  in  suits  for  other 

"i&iatef'*i^T:gireirts~s^^ 

addition*  several  other,  nonjudicial  means  of  enforcement  are  set  out 
by, the  Attorney  General,    2S  C^F.R*  I  50.31  #1974)*     '  -  \ 
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ii^leiientlng  Title  VI,    Horeover^  it  appears  that  a  primary  spwrpose 

of  Title  VX  was  to  involve  the  Executive  branch  of  government  in  the  y 


process  of  school  desegregation  precisely  to  provide  a  »ore  effective 
altetnjiitive  to  court  enforcement  of  iJesesregation.         Indeed,  there 
vas  plainly  some  expectation  that  such  adminlsttative  enforcement 
vould  be  faster  than  court  proceedings. 


66.  See,  'e.g.*  Notre  Dame  Conference  on  Fede^  Civil  Rights 
Legislation  and  Admlidlstration:    A  Beport,  41  Notre  Bame.laiw.    906,  * 
9H  (1966)  (hereinaftkr  cited  as  1966  Notre  Dame  Conference  Report}; 
Report  of  the  White  House  Confere.nce,  To  Fulfill  These  Rights  63  (1966); 
Kote^  Unwarranted  Coi^romise,  aupra  note  56^  at  1X13-29;  No^e,  Civil 
RlS^ts-^^Desegregation^  supra  tiote  38,  at  151.    See  also.  Address,  "Fund    ^  . 

"Termination  as  Compared  £6^  Judicial  Relief  in  Civil  Rights.  Cases, l^y 
KoWard  A.  Glickstein,  Director,  Center  for  Civil  Rights,  University  of  ^ 
Notre  X)atie,  at  a  Law  Enforcement  Assistance  AdctinisttAtion  (LEAA)  Policy 
Development  Seminar  on  Civil  Rights  Compliance,  *?oehester,  Mic}t»>  Feb*  40- 
lit .1975*   USAA  will  publish  a  condensation  of  a  transcript  of  the  ^ 
conference  in  late  1975 ♦  -  .  • 

67,  Earlier  drafts  of  Title  VI  vere  unancumbered  by  the  provisions  vhich 
were  enacted  for  opportunity  for  hearing^  reports  to  the  Senate  and  the 

^  House  pf  Represents fcives^  and  judici«d  ]ffeview.\They  were  added  apparently' 
in  return  for  providing  that  agency  enforcement  action  would  be  mandatory, 
instead  of  merely  discretionary,  as  was  provided ^under  ^President  Kennedy's 
original  proposals 


ERJCi       ,  .    •      .  :' 


It  wuld      i^onaistent  with  suck  a  purposa  aod  c3cpectation. ' 
Uttta  ageociea  to  conatruit  Title  Vl  aa  pi?efetxit»ft<¥<*4ciai  enfotcement; 

achMl  d«S€%i^gatlcmr  for  exaaple»  vbuld  aivply  ahift  from  the  court 

"*  ^*  *  *,  * 

t  ^  >  >  '    .  *  s      "  r 

^  to  adalalattative  agencleli  to  thJ^'Departnent  of' Justice  and  back  Into 

.       '       -  -     .      ^  '         \        ^   •    '  - 

the  coaru  again.    This  clrcuitoua  rou:te  would  likely  J)e  longer  than 

V         direct  court  enforccmmt  itself  ,  which  was  Intoietably  alow.  Moreover, 
t  >,         '  *      ,  •* 

\  X     between  1965  and  196^,  HEU  deaonatrated  the  efficacy  of  administrative 

*'  69  * 

•  .  «  action.         It  would  be  inappropriate  to  impute  l:o  Congreaf  a'pref- • 

*^        ^  -  •  .  »• 

.     etanc^n  f^r  any  aiore  ttme-conauming  procefs*  -  ^ 

^  * 

$8«     See,  for  enfiple»  Id' Ensure  Equal  ^uoational  (jpportunityt  aiyra 
'    note  22,  ch.'  1  (February  1975).   '  .  < 


69.     For  a  reviaw  of  the  effectiveniftaa  of  administrative  proceedings^ 
aee  Brief  for  Flaintif fa-Appellees,  Adams  .v.  Richardson,  Clv^  Action 
No.  73-1273  (undated),  B,C.  Clr.,,  at  6-8. ^  This  effectiveness  was  * 
noted  by  the  cour^  of-appeals.    See  ^»sV,  Richardson,  A80T,2d  1159, 
1163,  n.  4  (D.C.  Cir.  1973)  (en  banc).  .  ^ 


Chapter  2^ 

.  .  DepertWnt   of -A£rtcultufe  .  (USDA) 

«       '  •ExteB^log  Service    (ES)  * 

Frowea  and -  Civil  Rlriita  Reeoonelbllitlei 

• 

Ai  Proei^i»-4teepopalbiltfele»  


USDiA  cooileta  of  aey^l  conititueat  egendea  vbich  provide 
aaeietance  to  program  operated  by  State  and  local  govehnaentt  end 
private  inatijtutlons.^^,     this  report  focueea  on  the  Ixtenalon 
Service  becaua^^  as  the  education  erik  of  ct^  Department  of  Agriculture 


70.  Aaong  tfaiMe  are  t)ie  Agriculturtl  Marketing  Service^  Agricultural 
leeefrcii  Se^ice^  <Agr|cultaval.StaHliaation  and  Conaervation  Service, 
Cooperative  State  lepearch  Service,  Extension  Service ^  faner  Coopesflr 
tive  Service,  Fax«ers  Hom  Adainlstratldn,  food  and  Mutritipn  Servlc^^^ 
Foreet  Service^  Rural  Electrification  Mninlstration,  and  Soil  Coar 
eervation  Service.     ,  '  *  *  <  ^ 

Several  of  these  agencies  operate  px^^Ms  of  special  ijanificance  to 
sinoritl^s  and  the  poor.   For  exanple,  the  Food  and  Nutiltion  Servic4 
(FNB)  ada:b4sters  the.  Special  Food  Service  prograip,  ^lULch  pfovidee  * 
funde  for  luncbes  to  daycare  centeraj»  settlement*  hojwes,  recreetldn 
centers,  end  day  csnps  serving  loif--incpaii  areas,' chUdren  vlth  working 
mothers,  or  handicapped  Children;  the  School  Breakfast  program  -  iibich 
provides  funds  to  ^public  or^fftdereily-^i^x-^^  schools  ' 

serving  low-income'  areas;  aiid<tHe  National  School  Xunch  program  ifhich 
provides  funds  and  food  donations  to  public  and  nonprofit  privete 
sclM^ts;^lcK^^ 

cottons  worth  more  than  the  purchese  %iM>unt  at  per^icipf  ting  grocery 
etores;  and  the  Foodiil>istrlbutidii  program  which  proyidei  surplus  i^ood 
to  ldif*lncome  pec>i^le«   FRS  provides  funds  to  184»536  Statu,  local- 
government,  and  privete  agencies  reaching  mililons  of  /people,  norf 
than  arot  assisted  by  any  other  USJpA  programt   For  example,  iA 
Moveia^r  197,2^  an  estimlted  14.8  million  people  perticipeted  in  USDA's 
Food.  Stop  and  FMd  jDist^ibutlon.^  and  ;24«8  aiilion  took  part 

in  its  child  nutrition  programs.  Xn'1974,  FNs!  provided  over  ^ 
billion  to  State  and  local'  governments.  ^ 
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^  .  •  /  . 


4G  •  • 


th«  £xt«Ml(m  SArvlce'iuit  ilgnlf leant  Inpfct  on  fehe'llvM  o£  million*  < 

pt  itml^iMt'  •tpfcliiily  in  rural  aireM,  arid  U  the  USDA  aasiicancft 

'  ■        '  72" 
pcpgraa  with  greataat  breadth..        Whereas  ottier  USDA  prograi^s  provide 

«i4  for  spaelflc  purposM^  tuch  as  loana  to  farnajraifor  houaldg  or 

fiioiaa  to  untyaraltlM  tha  infoxinatloflikl  . 

^aod..adiJcatij9nal  aiala!:anca  of  farad  In  1Ext:analoa  Sarvlca  prograina 

anablaa  the  prograai,  par^icipanta  to  tidkce  advantage  of  the  full  ral^e 

of  p^grasa  offered  by  USII4«   The  vide  varietur  of  ES  prograsur  raogea 

^       ^       -  '      '         '  , 

froM  ediicattng  fatinara  bow  beat  to  grov  apecif Ic  cropa  to  pr^vid^Lng  ^ 
*  eltlaanabip  'kifalntnf  tjgypChil^ren  and  Inf ormiiig  f a»4Hea  abou* 
wairt<ylff*i^g  the  ndt^ltlve  values  of  their  dieta* 


71*  In  y^ath  ptograps  aloner  flacal.year  1972  lapre  than  <2.>  million 
persons  pertieipated* 

72a     In  reaponse  to  thla  atateaant  the  E3M:malbn  Service  mote: 

the  rmtldnaliaatlpn  of  the  Coimissidn  tot  naklng 
•  the  Extension  Servite  the^^rincipal  aubject  of 
'  *       thia  portion  of  the  teport  ^li  not  fully  aiypprted 
in  the  text  or  the  f  ootndtea « •  *  •   It  appeara  that 
the  prij^ju^  objective  of  the  Co^  * 
bttttiTe^trair  iarf*  and  then,  ptpporf*  to  tear  it 
dovn  by  -citing  many  ^exaiivles  of  contrivifd  dis<» 
criati^tioxia  not  cited  and  miqr  content 

footnotes  conteitf  inj^erencais^  Innuendoea  and  icon«»      ^  , 
cluaions  vhich  are  imauba«antlated«  tettar'^from 
Joseph  Ra  Wrii^t^  Jr*^.  Assiitant  Sec;cetai7  f6r 
AdminlatM^       VStkp  to  John  A.  Bt^ga^  Staff 
Director t  Ua^f*^  Cdonsiion  on  Civil  Righta, 
Jul>8,  ft75i  "     •  • 


—  1 

Tha- Extant Ion  Secvlc*  vat  creatad  "by  tha  Smith-Lever  Act  of  1914. 

  :  .  ■.  •  - 

.  '      to  Mid  -in  dit£w$Xi^  «sion|^  th«  people  of  the  - 
*    tJnited-Stetei-ueefal-end' p^ 

oti,  eujbjecti  reletidg  to  agriculture  end  home 
econbod^e.y  end  to.encpurege  the  eppltcetion  of 
the  BWBm* ^ 0 ^73  '   ^  ^  . 

MS  provides  fundi  to  Stete  lend  grent  col4ege«  end  u^iv«tr•itie•  for 

the  Cooperetive  Exteneion  Servicet;.       vhich  offer  out^of^rschobl^  ^ 

infornei  education  pxogreme*    Xt  helpa  trein  Stete  ewC  county  extension 


73.  -7  UiSaC.  II  341,  et  eeg>   :(t970)/  The  Smith-Lever  Act  further 
etetee  .that: 

\'  '  ,  '      \         '  ,  •  ^   .  ^  ^ 

^    Cooj^itiye  afrlcuitural  extenalon  ifork'ahetU 
coniiet  of  thik  giving  of  inatructione  end 
prectical  demonit  rat  lone  ik  agriculture  end      ^  ^ 
boB|a  econdoicf  and  aubj^icta  relating  thereto 
to  peraona  nor  ettending  dr  reaid^nt  in  aaid^ 
cpllagea  in  tha  .aeviral  cqn^^         and  ' 
ia|Mirting  Infonitiea  on  aaid  aubjecta  thrbu|^ 
f  ^       7  d«aonatrj|tiona>  publicatipna^  and  bthervia^ 
>  X     ^  tr-i^^^ipx  i:he  nacaaaary  pri^ttbg  and  diatribui^ion 
•  of  Infotnation  in  connection  vltih  the  foregoing* 

7  U.S;C,  I  342  (1970). 
#^         "  .  -  ' 

For  e  deacri|ition  of  Exteneion  Service  prograna^  aea  W«D«  Baamuaven 
an4  G«L«  Bekar..  The  benartinent  pf  Amdcultura  84'"86  (1972y.  . 

74.  The  Cpoperetlve  Extetia(.on  Servlcea  ere  the  Stete  progrfaa^  in 
cooperetion  v^lh  the  Extenaipn  Service^  'US|)A«  , 


■  .     .  75.  • 

••rvlc*  iiork«rf  and  avtluttM.  thair  progruM . 

Th«  CooptcntlW  Estftnatoa  ^crvlc*  programs  i*ll  Into  four  broad 

'  ■    '  76/ 

c«t>>orib>»j    (1)  4-H  club*         for  youth  fjroo  tgM  9  to  19;  (2)  - 

•         .  ,  it 

•S^lcultufjil  programs  for  faxm  operators  and  others  aogagad  in  producing 
or  Mirlcatlng  atriculturiil  products;  (3)  tioM  ecoomlct  progrrat  for 
hoMMkars  and  fodllM^  and  (4)  cooDuaity  daValopnant  ^rogtiM  for 
p^raoM^lnvolvod  In  cowunity  l^irovmint.   .     Tha  Cooparativa  fxtanaion 


75«     Tlui/progriM  racalva  Fiylatal,  Stata,  and  local  funds «  ||;f|daral 
iuiiiftV^lch  dccotmt  for  wra  than  a  tb^  of  total  Cboparatlva 
Bxtanaion  funda^  ara  priMrlly.  uaad^  f or  aalarlai  and  ovaxtM^ 
by  tba  co^inty  aganta  aiad  apaclallata  ilbo  cmdtict,  tha  aducat&pnal 
pro^jtfgl  of  th(i  Cooparatt>^  .£x^an4ion  Sarviiea.    In  fiacal  yAfr  1974» 
dSOA  provl^  dl^lrtXSZ  ttllllpii  tot  cooparativa  ajc^anaf^       .  . 


76,  •  VSOk  atatad  tbat  **elul>a^  cMpa»  and  prdjacta  ara^patboda 
utlllaadi/to  prbvlda  aducatiivnil  ai^arlancaa  to  youtb  intaraatad 
In  tba  prograii«**  ^Hrrigbt  lairtar^  auora  nota  72* 

77.  USDA,  Cooparativa  Bxtanaion  |arvica»  Staff  Kaport  (undatad)< 


StttvicM  i^ftr  instnictioQ  in  tuch  arMi  as  raising  cropa,  cattle 

.        ^  -  78  .  : 

production^  huaan  nutrition;  and  gardaning* 

^  '    *  -  *  ' 

B.    Civil  Aiahta  RaanonatbiUtlM 

Ptotfibitidna  Aaainat  Bacial  and  Ethnic  PiacriMination 

Titla.VI  of  th*^  Civil  Xlgb^a  Act  of  1964  prdhlbita^  diacriadnatlon 

on  tbo  baa  la  of  raca  or  athnlc  orlBln  In  fapiarally  aaatitad  prograaa*^ 
.  .     "  .       .  80 

jtSDK  la  raaponalbla  for  anauring  nondlacriiilnatli^n 'by  ita  racipianta» 


78*^    SwF^thm  Bafeenalcm  Sagrvlca  toVlawr,    the  official  nagaalne  of  the 
CooKvative  Iad;enalon  SerVlcea,  publlahed  alx  tinaa^  a  yaar.    In  ir74r^ 
fdr  faoMplf 9  kln^aaotf ^a  Cpbperatlve  IbitehaipOerv^  oj^ented  a 
hortletili;ural  cliidc  lihleh  handiea  about ^369,000  Inquiriea  during  the  . 
liMri^  .aeaaon«   11m  ttniell  Co^pirative  Bicteniion.  Service  aponkpred  a 
pleht  diaeaae  clinic  fhlcfh  4lAffDoaed  and  preacrlbed:  treataent  for 
dlaeaai#-riiden  .pleiita«  7he  Michigan  Stete  tfnlveraity  Bxtenalon  prograa 
Inatelled  a  coaputer  to  help  t^gride  the  nutrition  of  elderly  peraona 
and  expefCtentvepthera  by  oMMjiaurlng  nutrlenta  in  their  dieti  end  naklng 
auggeetiona  for  iayrovaijnta#   VSIUky  l»tenalon  Service  leviair  (Jen««Feb, 
^  1975)  •   In  the  aaaa  yeer  Virginia 'a  Extainalon  program  aponaored  a 
pro|ratftt<9r  liil^t  the  control  of  «ood-lnf eating  Inaec^a  aueh  aa 
ter#tea»  iiood'»borlng  bMtlea,  end  cerpenter  anta*  The  tiarylend 
BidieuiinrServlc  held  e  aeidLnar  in  rptlreoMmt  readlneaa  to%help  older 
peoplt  cope'  iflth^problema  auch  aa  hbuaisigy  heelthy^  flnanceay.  leglil 
concwna/  travel^  ^nd  aeoond  careefg*   USD4»  Bkteflalbh  Service  ^leviett 
Oiir.-Apr..  1975)*  • 

7?j     42  U.S;C;  II  2000&,  at  jea*  (197P)^ 

00.     Reclplenta  an  the  agenclea  or  organlsatlona  nhich  pperate  the 
prog^reaa  receiving  Federel  eaalatance«   Thua^  they  ere  reaponalble  ^ 
for  peaalng  on  USDA  aaalatance  to  the^progrea  pertlcipenta»  or' the  ^ 
ultiMte  Jbeheflcieriea.   iJSUk^B  Title  VI  regulation  defines 
recipient:  /        .  ^ 


^'Recipient''  aaana  any  Stete,  polltlGal  aubdivi* 
aion  of  «hy  Staitey  dr  InatruMiatalitjr  of  .any 
itete,  or  politicel  jubdlvlaiony  any  public,  or 
private  agency^  inatltutlon,  or  orgenlsetlon, 
or  hther  entity^  or  any  individual  in  ai^  Stete^ 
to  idvon  Fedirel  f Inenclal  aaalatance ,1a  esrt:ehded9 
directly  or  through  apothar  recipient t  for  any 


progrea^  including  eny  aucceaaor»  eaalgneet  or 
trenaferee  thereof,  but  auch  teim  doea*  not  include 
eny^ultiaata  behltilclary  under  eny  ai&h  prograft^  1^ 

C^F.l,  I  i5*2(e>  (1975).  .  ^ 


Inclttdioi  thot«  XMelviofr  aiilstance  frooi  the  Eactensloa  Senrlcei  - 


-Ul»-&thftr.  Federal  agemflee  wieh  Title  VI  tetjponeibaitiest  USDA 

*  SI 

ie^lied.  e  regulation  for  the  iapleMntetlon  of  TitieNv:;,    ,r  *  * 

Ait^hough  Tiele  VI  covere  ewployaenfc  only  in>  certain  cjarcuawtencee^ 
USDk  la^l968  prowlgated  a  regulatiotv  prohibiting  eoployttent  diicriainatibn 

on  the  baaia  of  race,  national  origin^,  religion,  or  aex         In  the 

84  ^ 

Cooperative  Ext^ion  Service.       Thia  regulation  requirea  each  recipient 


81'    7  C.FvRv  I-  1S*1^  efe  sSlx  .  ^    *  ^ 

82.   ,  The  aiiploTment  Vacticea  of  ^recipients  of  federal  aaalatance  are 
aubject  to  Title  Vt*  coverage  if  a'^rlmry  purpose  of  thia  aaaiaUnce 
.  la*  to  provide  eaplo;jffliiM:it  or  if  dlacrlainatdry  enploynent  practlcea  will 
terid  to  exclude  any  Individuala*  froa  participation  in,  to  denr  theot  the 
ben^fita  o  f^  or  aubject  thip  to  diacrlalhation  under  any^prograa  of 
Federal  aaalaCance.  42  U.S.C.  •  20b0e-4,   A  relatlonahlp  ejdLaU  between 
nondiacrlsimtlon  in  eoplojrMnt  and  minority  and  f anuile  partlclpatiom 
in  many  Ix  tension 'Service  pr9gtama,  since  eUgible^ialnorities  and 
wowen  are  leaa  likely  to  achieve  full  par ticipa'tlcm  in  tbeae^prpgrans 
If  fe«vOr  no  minorities  or  ifooen  are  anploysd  in  it*        ,  j 

8?.     S«x  dl^crlniiutioa  U  dlsctuted  on  pp.  37-4?  lnfr«»        .    '  ,  < 

■        <■  - 

34.     7  C.F.R.  I  18.1^  «t*l£a.  (1975).   Ihe  regulation  w«p  publiihed 
*|  33  Fjd.  RS&.  i!^173  (1968)  «nd  aModed  at  38  Fed.  SSA*  1<^1S4  (1973). 


^riicrialmtida  in  mflpymnt*^  Th*  ^progrw  Bust  inelude  such  titM^ta^ 
M  •  stataMtir  of  jpellcy  prohibiting  dIscriidaAtioci  lit  — pljoyimty 


frocadfin^jN  -  fbrnn  is  oat  covpartblft  MgUAtlon  fetJt^c^fiMtB  of 

^       :       -  86  \      ^  •  - 

Both  ;fitU  VI  rosul^tioa  wad  its  r^^tliLtioM  nU^tihg  ta 

•ip^yiitit  in  tbn  Cooporativo  bttfbfim  Suviqa  f tf  i||^rt|tK  :bac« 
tliii^  OafMittMAt  of  AgxicttUur^  hM  hod  i  h^tory  of  oporacii^^ftod  funding 
progrn         tfhich  haTti  bo«Ei  dlscrlidngtory  in  t|io  sf  n^^^^'th^  ji^ffar 


^     Tho'ptfclM  titU  of  th«  PO  progxini       V^"|tiiK  -  - 
^    for  Iqual  EaployMot  Opportunity  in  tho  Stato 

CooparatiYa  lttanaion  Sarvicot  Coopara^^ing  ^with 
y  '  thit  tf*8»  Dapartaant  of  A|^iculturi  aui^XkMinty 
Govarniaftta**''  Slnca  tha  ComI talon  la  raporting 
kLt      vki  t;ha  BxtjinalQja  Sarvica,  it  abotul^  uaiT  titlaa  • 
'\  ^    H>f  dociaanta  aui^  ar»'-iiaad-by-i4,   tfrlght  '  .  ' 

la£tar,  awra  not%v72- 

86.     qSDA  f t^ted;    ♦Thlt  pMfgr>ph  -1»  coniEuflng, .  .it  i»  ^     •  " 

Mi^irlcfi«r WtiMui  'two  p4|r«tnphs  fil6I3EriI«cuar  fiFtm  VI  •  »V 
Mtti<r».,..",  Wriftt  UttT.'«upg>.nof  72.  .      *  <^ 


87.    '  US&l  •ue«l: 


HatCL  again  the  paragraph  usaa  IntarchapgaabXy  _  *        ^  y  < 

*  Title  Titla  VII  raqulranintt  jmd.relataa         ;  ^  ^  ' 

thw  to  ^rogtiaaV  Sura]^;,tha  Coi^islaaion  ckn  diatln*-.  *    '  ' 
gutah  bajtvaan  tha  two,  partlculai^ly  when"*iit  attempta  ^  -  > 
to  axtank  tha  contant  by  footnocaa.-  Wrl^t  latter^  -  i 

ajyjta  npte  72>  '      ?u     '  '-^i 


*^  .*        probXfmr  h«w  i«#n  in  the  ExtfMlon  Service/  Prtvaw  citri«en«  1*0  * 

J.  :  hATft  Wiiauilihlagt^^  YaciAl  ivd  tthni^  dtacriainatiom  ia  £S*fund«d  - 
r—  ptugr— 'Mvm  hmi  to  •yk  cotr^fttve  action  thrpligh  the  courts  ti^cauje 


DSDA  hai  -takatr  affacti^  action  ^  xafuira  i^m  racipdtanti  to  coiw 
liJto  troapllaxica  vith.TItla  YI-^, :      Xaad"  grant  untvaraitlaa,  vhicb 


ara  lioat  to-rba  St4ta  aictaaaioa  aaryica  prograaa^  hava'Baaii  part  of 
a  aasragatad  systaa  of  aducatioa.   Ihia  la  b^uaa  in  the  19ih  cantosy 
I   fadaral  jLafv  aanctionad  tha  creation  of  thaaa  uaivereitiea  on  a  racially 


88.     Thia  Cofcatifion  has  found  thmt  recipients  of  USM^-ftuided  prograaa 
beve  provid^  laae  aaaiataoca  to  blactca  than  to  ifcitaay  that  county 
ca—Utaae  )arving  USDA*funded  pi^graaa  have  baaa  chosen  by  discrimine- 
— to^'elac&lon  procedures,  thet  blacks  la  the  South  ilare  uackarutilisad  « 
mm  esyloyeaa  hf  USOA  xacipisnts,  and  that  USDk  Icsalf  in  its  direct 
aaaiatanca  prngreae  imi  provided  assistaaca  to  blkcks  vh^ch  wes  inferior 
t:o  that  vhich  it  proTidad  to  vhites.   U.S.  Coeadssloh  on  Civil  Rights, 
Bauat  Opportunity  in  Tam  Prograaa  (1965)    Georgia  State  Advisory  Coisait- 
tee  to  the  U,S»  Cowiasion  oh  Civil  Rights,  Equal  Opportunity  in 
r^daraiiy  Aaaisted  Agricultural  ProaraiMi  (Auguat  1967);  Alajne  State 
AdviMry  Coaadttea  to  tha  U»S«  CoMission  oa  Civil  Rights,  lha  Aggicultoral 
St^iliaatioa  and  Conservation  Service  in  the  Alabaaa  Black  Belt  (A^ril 
-196S);  U«S«  CossOssioa  on  Civil  Rights,  staff  paper.  Equal  Of^rtuaity  ia 
The  Mississippi  gooperative  Extension  Service  (June  1969)  .    Sea  also  U.S.  _ 
Coasission  oa  Civil  Rights,  Tbtf  Federal  Civil  Rights  Snforcesieat  Effort 
(1971)  iSareinafter  isrsrisi!  rn  ss  rnfnrrs«wr  Tlffoft  ^r^*-^  Tha  Federal 
CivU  RiAts  Eafarcaar^^^  vf^^^«  Pnai  Year  Lster  (1971)  /hereinafter  referred 
-to  as  Om  Year  Le tar/:  and  Tha  Federal  Civil  Rights  Enforceaent  £f fort->-  / 
A  Raassaasaaat  ]^hareiaaftrir  referred  to  as  Reassaasaent  repor^/. 

89*     la  tha  peat  severs!  years,  four  State  extension  progress  hsve  bMn  the 
aubject  i>f  *Mjor  suits  slleging  discrisiaatioa  in  progrms  receiving  Extension 
Service  l^anda^  *  In  each  case,  USDA  Ms  nasnad  ss  defendsnt«  ¥ade 
V.  Mississippi  Cooperstive  Extension  Service,  372  F«  St^p«  126  (H.O.  Hiss. 
1974),  appeal  ^kat^,No.  74-265,  5th  Cir*,  ^r.  16,  1974;  Strain  v'. 
Philpott,*331  F,  Supp.  836  (M.D.  Ala.  1971);  Bazeisore  v^  Friday,  Civil  No.  2879 
(E.D.K.C,  filed  Hov.  27,  1971);  and  Poole  v.  HilllsM,^ivil  Na.  72-H-150 
(S.:^.  Tex.,  filed  Feb.4,  1972).    Ia  Strain,  USD*  vas  disaisked  fro«  the  case 
attar  tha  Depertmnt  of  Justice  detemiaad  that  A^^baaa  nas  ia  violation  of 
Title  VI  a»i  that  c6rrective  action  vould  be  required  by  CSDA*^  In  Wade  and 
^  Baaeeiore,  USDA  ws^^iamissad  fros^  the/cese  and  tha  Federal  GoveraMnt  becastt 
a  plaintiffs   la  the  pending  Poole  ciKe,  USDA  iias  not  initially  naaed  as 
defeMaat.    USDA  subsequently  becaae  a  d^endaat  through  a  motion  of  the 
plain^f  f  nhich  imm  upheld  hy^^^mrtxncctT^  ^  ^     .  ' 


33 

MpttajU-butocquftl  baslt^  and- as  *  reault,  in  feach  of.  t7  «5tatgs'  "  two 
gtmt  imiveriitles  wre  eptablithe^— otae  pfredooinantly  ttoacdnoelty  and 
one  prtdoidtiaiitly  lalnority  lo#titutloa^        The  nonmlnority  Allege  , 


9(]rv     XfiM4i  4t«tM  wre  A|«lMWiy  ArfcanMs^  S«lfWM,  FUrldfi,  G4iorgia7 
Xtntucky^  loulfltftui^  }lgryUiid^  Misslf tip^^  MisfOtttl^  Horth'  Carolina^ 
OklahoM^  South  Carolina,  Taiinaasaa>^Taua^  Virginia^  and  Wea^ 
\ixgisd^*    Only  15  of  tbaaa  Stataa  oparatad  dual  Extanalon  pro^aiaa, 
IjpMtar*^  Dflanara  and  Wait  Virgixila  did  jK>t« 

91*     In  1062  tha  Morrill  Act  authorixad  tba  doMtlpn  of  public  latid 
for  tba  aatabliabaant      avary  Stata  o'f  lapd  grant  collagas  (7  U«S»C; 
••^301-305,  '307^  30&  (1970)*^  Tbaaa  collagaa  aait^  laadarsEip  in 
^roaotist^  aducation  on  a|ricultural  tubja^an^  In  1&96^  the  Second  _ 
MorrilL  A^t  naa  pasaed^  authoriaing  tha.aatabllahsiiant  of  aeparaterbut- 
afual  land  gtnnt  collagaa  for  blacka,    thia  aacond  act jxai^talnad  a 
'  aapacata-but^ual  clauaa:      .  ^'4^ 

^«»*tha 'aatabliafaaant  and  m^tananca  of^«» 
collagaa  aaparataly  for  vhite  and  colored  atudanta  . " 
aball  b%  held  to  be  a  coapllance««»if  the  funds 
raceiv^  in  auch  Stata  or  Territory  be  equ^^ably 
divided.. 7  U.S.C,    1  323  (1970),. 

92.    The  Saith-Levte  Act  of  1914  prdyldad  that  in  S::ataa  vtth  nore 
thaa  one  land  grant  collage »  Federal  fimds  a^ropriated  for  axtenaion 
^rk  be  paid  to  the  college  deaignatad  by  the  Stata  legialatura. 

(7,  ir.S.C.  i  341  (1970),    In >ach  of  the  17  States >  the  ?»llage  f or  

nonadnority  students  .vas  daalgnatlftd  the  recipient  of  all  Fedaral  funds. 

USDA^  stated:  ^  . 

The  SAith^Levar  Act  authorised  State  Legislatures 
to  dealgmte  the  inatitutloa  to  adainister  the 
proviaion  of  the  Act..  Therefore,  State  legislators 
passed  enabling  legi^atlon  for  this  designation. 
thenonBinority  institution  is  not  an  appropriating 

body. »». State  1^  County  govemroentSi  and  the 

Federal  govemxi^&&}prdvide  for^  the.appropriationa 

and  not  the  institufioh.    Wright  letter^  supra  note  72  • 


iBxt«n«ion  Service  was  is  segregatjeA.  lis.  t:he  land  grant  institutions 

thenuielvei.     •  EsaentialXy,  there  were  two  separate  extension  pro- 

'     •     ^  ^  ^  94 

graiai  Iji  the  South,  witli  separate  staffs  and  separnte  facilities,. 

*  95 
In  States  outsij.de  the  South  there  was  also  widespread  discri?dnation» 


93,     USDA  stated: 


J^%£J  stateinent.  ^»»is  intended  to  itoply  that  these 
were  the  only  portions  of  society  which  liere 
segregated  at*^that  tljzie<  The  Ccmiission  fails  to  -Jt^ 
•acknowledge  ^at  segr^gjH?ion  was*  sanctioned 

that  period*    idl  /       *  ^ 

94*^  'At  th$;JHK)rity  land  grant  Institutions,  there  wer« 
only  nonminotBcy^  Service  workers,  serving  pn^ly  a  .  - 

was  all  minorjLty,  serving  an  all-tainprity  populations^  In- 
^  variably,  minorities  were  paid  less  than  nonmi^tc^ilit^les  for  jaqual  - 

wqr^c.    Blacks  in  l  large  number  of  Southern  Statics  had  the  prefix 
.  "Ne^ro"  beforerth^ir'*J:itles,    See  Enforcement  Effort  report, 

sut>rr  note  88, -at  33^,  n*  202. 

95.     USDA  wrote  to  this  Commissiori:  ' 

*  The  statement, '"In  States  o^tai<le-the  South  there 
is  .also  widespread  discriniinAtion*"    is  a  genera- 
lization which  is  not  supported  by  fact  in  thi^ 
•  .  report.    Wright  letter»>  supra  note  72  • 

This  CoinmlssioD  notes,  however,  that  USDA  auditi^  of 'States  in  the  North- 
east, West,  and  Midwest  reveal  that  discriiaii;^tlon  was  widespread  in 
State  Extension  Service  ^employment  and  programs  priotr  to  the  pasijage 
;pf  the  Civil  Rights  Act  of  1964,    USDA,  1973-1974  audits.  Infra  note  98; 
vsWk  recently  fourid  that  at  least  twQ  States  outside  the^South  were  in 
s\ibstanti^al  noncompliance  with  Federal  civil  rights  law  and  USDA, 
regulations,    (See  p.  82  ^infra»^    These  determinations  were  made  because 
States  not  only  engaged  in  discriminatory  praof ices  at  the  present,, 
but  also  because  these'  States  had  a  history*  of  engaging  In  these 
practices.  ^     ,  ^  '     .      .      .  ^ 


-  ^  3S  .  \  > 

Congrets  Intended  t|ut  the  enac^nt  of  Title  VX  of  the  Civil  " 

p'  *•  ... 

Rightt  Act  of  19$4  vould  override  iprovJUiont  of  Federal  Iw 

tmebXed^^he  ^vernoent  to  provide  fimmaiel  asiistimcq  to  separate- 

n 

but-e<iual  facilitiea*      ^  Following  the  passage  of  Title  VI>  attempts 

i^re  nade  to  integrate  the  >^ite  Extension  Services  operating  out  of 

the  predominantly  v|iite  schools  by  transferring  bracks  to  those  schools 

97 

from  the  pricsarily  black  Extension  Services\        In  accon^ilishing 
this  I'mrger"  hovever^  blacks^ alxsost  always  vere  given  positions 


96.  See  remarks  of  Serjator  John  Jastore,  110  Gon^m  Rec«  7060-7064 
(1964^  •    USJ>A  stated,  "  £,The  Congressional  intention3F 

tital^-ted-aiyjBiaor'ity  (Fog  


exanple  1890  inatitutions)  separate  but  e9.ual  facilities* 
Wright  letter^  supra  note  72  x  . 

97^  '  DSM  seated:  ^  ^      ^  ^ 

This  ihtv^rpretation  is  not  necessarily  accurate. 
Ti^e  atteapt  vis  to  ellsiixuite  trhe  ^'dual  system  of       ^    * « 
service''  acd  to  house  the  staff  in  a  Extension 
Service  staff,  i.e«    die  alfi  Black  and  the  all 
r  -  White*    Id^^  -   

For  a  discufsion  of  the  Extension  Service  programs  in  the  pdA^ 
19$0*s,  see  Hearing  before  the  iy.S>  Comatsslon  on  Civil  Rig;htB^n 
Kontfliomsrv.  Alabaaa^  Apr.  27-Msy  2,  1968;*  Equal  Opporthnity  in  Farm 
ISSXSSSLt  <"pra  note  88  I  and  Equal  Opportunity  in  Federally  AVsiated 
Agricultural  Programs  in  Georgia >  supra  note  88. 


«ul3^r4tiitte  to'vfaltwr^       >BUckt  mxt  dented  opppttuntties  for  ~ 

" .        \        .      >  ^   

l^rmo^lon     edc^^iiatretive  awd  supervisory  poeltione.*  Ifaey  Xoefc 
Che  eufchortty  to  hire  end  prosiote  nief £•   Ac  ^the  white  Xiriivereitiesy 
blecke  yere  generally  Miigoed  to  ierve  the  same  hXack  cXiono^  that 
,  thay  aerved  before  the  merger  and  had  larger  caseloads  than  did  the 
nhite  extension  %iorkera«        Black  excextsion  workers  vere  often 
denied  the  opportunity  to  provide  instruction  in  areas  of  major  economic 


93*     Historical  backgtound  included  in  1973  and  1974  USM  audita 
indicates  that  there  wisre  countleas  ex^pies  such  as  the-foXioWng:. 
one  pers<>n>  vho  before  the  merger  held  the  title  of  Kegrp  Diatricc 

Agent:.^th:  the  .Tetpoxuii^  blacM«gri^ftattonali..i^  

*  13  counties^  mn  assigned  after  the  laerger  to  an  advisory  positioa 
vith^no  supervispsry  responsibilities^*   He  was  ^voluntarily  retired 
two  years^af ter  the  xoerge^  as  part  of  a  reduction  iu  lorce*   A  black 
feoaXe  ageht  mho  ves  in  charge  of  the^  total  black  effort  in  a  hbi^e  J 
'deknts oration  program  vas^assiji^ed  a  specialist  position  after  the' 
aerger  and  a  vhite  replaced  heie'  af  agent ,  becoxaing  het  si^ervisor* 

:  ^     \     '     '  ^  '        ^  t 

The  audits  are  dJLscussed  at  Xengtb  on  pp,  16fS^.  ihfra^   This  ConiaisSion 
is  obligated  not  to  refer  to  the  naoea  p£  individuals^  cpuntief^  and   ^  * 
jStAtes  laentioned  in^  these  audits*   See  letter  from  Jeffrey  M«  MiXXer^  - 
Mrector,  Office  oj^tederM^tSivil  Righita  Evalujstion,  to  Jobn  A.  i&tebel, 
GeneraX  CounseX,  Department  of  Agriculture,  June  X8,  1974» 

*  ?^&C        $       ^'eniaqple^  Hearing  before  the  U,S«  Comn£Lssion  on  €*tyil  Rii^hts 
in  mntj^ociery^  Alabama^  supra  note  97/ pp»  758-59.  - 

USnA  sUted,  ''^Ihe  conciusion  thit  blacks  »had  larger  case  loads/^  in  a 
generaXixation  and  at  least  shouXd  Jbe  qualified,"  Wright  letter,  supra 
note  72*        /*  ,    "  /  ^         "  , 


37 

iMtotamocmi  tneh      |>*if  citfcl^.  and  daluytng,.  but  'tather  mm- 

'  '  .     ,  .  '100 

2.   ProhlbteloM  Aiattuit  Sex.  Dl«cglialn«tlon  , 


tttlm  VI  doM  not  prohibit  diicriniaiCioa  b«a«d  on  »mc,  kwi  eh«tf-ii  ^ 

no  otiior  tin  or  r«guUtion  Hhtch  contain*- »-g«n«r«l  pro«ci^p*iojpLiiglilnf  t 

•  101 
•«  diacrlfldnation  in  thk  dalivayy  of  iatylca*  in  OSI)A-««|fl«t«d  ptogeMMi.- 

to  fill  thi  void,  USDA.  civil  righti.  ataf f  htv*  propo»«d  to  top  UStiA 

' 

oUtcimU  that  VSM  iatue  a  xagulation  prohibiting  tax  diacrinination^ 
'  ;  ;  •   "  ,  102 

^ich  could  ba  anfoi^qid  in  tl^a  aa^w  nannar  aa  Xitla  VI. 

An'  of  Wy  X975,  howkvmr^  xio  actioa/had  btait  Ukatt  on  thi»  propoitl. 


-  100»   XftlaphoM  Ititttrviw  vith  Willlftt  *»ytie^  Deputy  Cbi#f,  Prpgrimi 
;  Fltnnlng  •nd.Evalmtion  Uivi«ion»  OBO  J  IISDA,  Jan;  3,  X975. 

l^jr*    SJjjca  August  1973>  hotrnver,  USM  hat  had  a  ragulatton  prohibit- 
iifi  iak'diacrliiiiiatioa  in  USOA  dltact.aislataxu:*  programs*:^  Ihli 
prohibifciOQ^Mg  iaiuad  aa  aa  amaodflUitat  to  a  liSOA  prohibit  ion  of        ,  ^ 
diacrlttJLnatton  on  tha  ground  prtaca,  color»  cread«  or  nati^l[*i: , .  . 
origin  in  tlSDA^t  diract  atflitanca  programs  and  actlvitllSt*   7  iCaF^R* 
•I  IS^SOa  at.igq^  (1975)^  .Subpart  Bir-I>lract^4UuU^gJ|anca^^  ara  pto- 

graM  in  which  Federal  agenda*^  provide  financial  or  oWer  aefie  tance 
directly  to  tha  ultimta.banaficlarya*  Por  axes^la^  direct  aaaieUnca 
includae  the  Fanare  Hom  Adsoinletration  loane  to  famfiri  for  such 
pittrboeat  af  far»  o^rihip,  farm  operation,  rural  bouelMt  and  aoit 
conaervationa    VSUk  la  one  of  tha  fev  Federal  agencies  ,Vhich  hai  iesued 
any  clvii  icighte  regulatipna  relative  to  its  direct  asiiatancf  prograoaa 
In  addttion^  XJSDA'a  equal  opportufaity^  poeteri  iihich  hange  In  ljSnA*f 
0wn  otiicmB  at  nail  ae  thoee  of  itt  raci^lenti,  adyertiieee  a  policy 
prohibiting' dlacriiftinatioh^ba  the  baeie.  of  ,ra^^  colori  natlotml  orlglnr^ 

'!fex,  and  religion  in  both  iarvicai  and  employment  in  all  USEA-forided 
pr^greaa:    USDA  npeter  no.   A0  475$  (Octpber  lSf73)a   The  prohibition^ 
tm9^,^t  bean  pWlehad  in  the  FadaraiHCealeter^   Thus,  'liSDA'e  autK$Ity«r 
t0  inforca  the  prohibitlone  announced  In^the  ^eter  may  be  tenuous*  It 
has  issued  no  ,g6idelines  to  describe  how  the  prohibition  In  the  ]^6ster 

^should  be  iflplanentada 


102a  Jtn  a  background  paj^«r,  USDA  civil  rights  staff  indicated  that:  it_ 
i#ouldl)a  desirable  to  issue,  si^  a  regulation  to  msi^  lS0A*s  civil 
rights  provisions  consistent  wlt^  those  of  oleher^l^ge1toies•  They  also 
argued  tWt  USOA  has  tha  legal  authority  to  Isi^  such  a  regulationa 
Office  of  Squal  Opportunity^  USM7  Bsckgrpund  Itemranduoh  transmitted » 

in  meaorsndta  fronflUles  S«  Washington,  Jr«,  Acting  Director,  Office  of 
Equal  Oppprtunity,  USpA,  to  John  A«  Xnebel,  Geniral  Counsel,.  USDA^ 
Prohibiting  Blscriiiination  on  the  Bssls  x>f  Sex  in  USDA«*Assistid. 
frograms,  ikr»  6,  1975^         ^  , 


^    VhiAm  M^x  UkptiMtmti0a  HVS     rfcipUnts^  Mplc^jmmt  stfcticM  * 

cvportaalfcy  MguUtioa  prohibits  4jUcximiMtioii  oa  tbf  bakit  of  raeik^^ 
Mtlbiiftl  oritiAf  r«ll(io!i»  A0d  iM  ist  tht  Coopfratlv*  lExt^niion  SlervicM^ 

AMthar  proscription  sislnst       discrlmiiuitlaii  nhicE  s£fsct  May 
VSt>k  pto§amrti^^         JX  ^£  tfa»  Iducstiott  iUsoftesnts  ot  1972  ifblch 
ptdhil^its  SM  discriaimtioa  in  ssiployiiMit  sod  ssryicss      fsdf  rally  - 
sssistM  sduestlon  progrinps  sni  4ctlyitlss»         Although  mor4  than  thrss 
yMrs  hAva  PMM^  slnet.tha  p«sss|s  ofttltlii  TX,  V$D&  hM  no t  dstsr<* 
lilnod  tho  wtsnt  d£  Titls  ZX  spplicstion      thi  prpgtsas  and  sctivitiM 
it  funds*         It  vouli  sppMr,  hownvsr,  thftt^Titla      prohibits  ^ssx  f 


103.  7  C*F^R,  I  18»1^  et  seq^  (1975)..  This  regulation  Is  described  on  /- 
pp.  30*31  supra»       .        .    '  f 

104-    20  lf.S*C*  fi  1^81,  et  seq/  (Suf»p*  II,  1972),    title  IX  of  the 
idu^i:ion  itetMislants  of  1972  provides  that,  ^th  certain  exceptions^  ^ 
no  person  shall,  on  the  >asis  of  s^,  be  excluded  from  pert^icipation 
in  any  education  prograa  rSMceiving  Eedarai  assistan^a*   With  respect 
.to  adsULssions,  the  statute  exsiipts  private  institutions  of  uodergreduate 
higher  education,  ediKUitionel  institutions  iv|u>ie  primary  putpose  is 
to  trainL  individuals  fpr  this  military  service  or  merchant  msrines  of 
tha  United  Staices,  and  educetionaX  institutions  controlled  jby  religious 
orgaj^^tions  iihose  tenets  a7e  inconsistent  with  Title  i)C«  «  ^ 

105^    XeUp|jone  interviews  with  Sean  Doherty,*  Attorney,*'  Office  of  •     *  ^^i^ 

Geviirel  Counsel,  USDA,  Jiay  21,  1975,  and  Richard  J.  ^eer.  Chief,  T 

Compliance  inA  £n^otc«aent  Division^  Office  of  Equal  Opportunity^    ,^  '^'^  . 
USiiA,  Apt.  14,  1975>           ^  : 


J 


ERIC       .  59 


5 


.         —  -  —  -,-39 —  " 

•     •         ■  -  ,  •  .     i<-  ... 

diiecia^Mtlpa  in  wt^it,  i«  not  «U,  Extenft«m  Sfry^Lce  progtra*. 

♦ '      '        *.  "     ■    .  " .  ' '  -  '  ' 

XitU  VL  U  •JDltcit.    it  eov«r«  "any  •ducacion  Birogtiaini  pt 

10-7  ' 

activity  ycetvlng  YtdtraX  f Inanciil  •■•iitjiftca"  and  jJSIlA  r«f«r« 

to  Ixttotlon  Servica  prograna      ^'aduca|:lon  programa..*''     *     AXtEoogh  » 
IffibA:  mttorntty  comnMintad  that  oxnt  kpguMiit  £or  th«  Ucfc  of  appUc^. 
ability      Xitia  IX  to  Bxtanalon  Sarrica  ptogtasta  la  that  thole 
prograM  ara  itifociMil  atid  coiiductad  out  ot  achpoi  by  county  civil 
aarvanti^  Title  IX  coverage  la  not  lix4tedl  to  progrma  conducted  ^ 


ifta  vlAw  that  Title  IX  appliea  to  all  "Extanalon  Servlcarfundad. 
actlvitiaa  la  held  by  the  leader  of  the  Bepartoient  of  Health'^  Educa^ 
tidn^  and  Wlfara  (UBW)  task  force  vhlch  drafted  HEWU  Title  IK 
ragttUttonaa  -^TaiaphonaVlnt^rvia^^  Gregory,  Director^ 

pf flea  df  iollity  Conmunlcatiba  f of  <ivii  Right*  (OCR)^>  HEM,  ilay  13^ 
i975*   m:  Gregory  i«e  Spaclir  Aaeiatant  to  the  Director  of  OCR  at  the 
tine  Title  IX  iiaa  paaeed.   Thia  view  it  ,allo  held  by  of f icials  of  the 
Troject  for  Equal  Educational  Rijhtg  (^ER)^  Telephone  interview 
ifith  ciaila  Steele^  Project  AaaSialate,  PEER,  Miy  13/  1975*    PElER  i*  a 
project  of  the  National  Organiaat ion  for  Women  Legal  Defenae  and 
Education  ?und«  [' 

USDA,  honevar  atated:  . .    *    *  - 

*    The  Coqniieeion  haa  .arrived  at  a  concl^iaion  that  haa  hot 
been  firmly  ettajblifhed  by  law.    Until  that  deterr 
u        '  mljoation  hat  been  made auph  concluelpne  in  a  public 
document/  paraiked  as  fadt,'  should  not  be  permitted, 
Wright  letter^^  »anya.note  .72.^  r 

107.    20  U,S.C.  i  1681  (Supp..  II,  1972),/    '       *  *  . 

.108*    See,  for  example,  OEO,  USDA.  Equal  Opportunity  -Reports  USDA' 
Proarama  1972  21-40  CFebruapr  1974),  ind  Extenaion  Service,  USDA, 
Extenaion  Service  Review  May-June  1975-    Moreover,  Exteneion  Sei^ice 

-.programa  are  operated  under*  the  auspices  of  educational  institutions, 

>  '       »  '*  *  • 

109,.    Msy  21,  1975,  Doherty  telephone  interview.^  supra  note  105* 
Mr.  Doherty  noted  that  the  Smith-Levet  ActiOf  1914  specif  lea  that 

''enifo'llmant  as  a  formal  itudent  at  an  educational  institutidn  is  hot 
a  pcer^uiaite.  for  participation  in  Extension  programs  afui  that  funds 
for  .Cooperative  Extension  work  xaay  not  be,use4  for  colliftge  course 
teaching.    Ha  atatad  that  he  believipd  that'  theae  pdrtioha  of  the  set 
Bight  be  used  to  bu^tjress  the  argument  that  Extension  Service  -Prograxas 
are-^bt  education  programs  within  the  meaning  of  Title  IX. 


til  th«  cUjpf i^oGp  or  by  cUatrdom.  tMdi«n».  Moreov^ti  a  nvimr  of  tho' 
/  i«ii9Utt«i  hlitory  doM  not  iMiMtm  that  may  such  tlttlUt ion 

^< .  ^'  lift    "  .     '    .  ^  .  "  -  ^ '  r 

iatondil.  -  \  ^ 

^   '    '         ^ .  .    /     ^     ^  ■  _       ,  ^-\-  .  ; 

Mfllitittco  li^lxoctod  iio  loauo  tofulatlona  to  •ssurft  tlmt  this 

\  /       '  lu  '  '  ^-    \     •  ■ 

pMhibltlott  ij  carried  but.         loipOMlbtllty.  fdr^onforclng 
.  •  '  '      /  ^     .  112 

CMplUiicii  JX  also  tMti  vith  tho  granting  agoocy, ,  although 

p--   .     tt  iaHI(aiiaraHy-aceap^  that  ttia  Dapaytn»nt  of  ite^lthy  gducatiori,  and  ^ 

'    ^'      ■  '  ^  113 

ttal£ara  (HEW)  i  tha  aajor  agancy  providing  fundai^for  adudatlqn,         baa  - 


HQ.  Saot  a.g**  117  Cona>  Itac,  26oy-05j^l97t);  117  Cong.  Rac^  30404>15 
>\;;(1971);,  118  Coag.  Mac,    5803-17,  6276^77  (1972);  and  118  Cogg.  Ific.  20277- 
\    20340  (1972]^.  Haarinta  on  H>R>    16098  Bafora  tho  gitbconm.  on  Education  of  tha 

Houaa  Comi,  on  Education  and  Labor.  91at  Cong.    2nd  Saaa.  (1970). 

111.    20  0.8.0/1  1682  (Supp.  II,  1972).  ' 

112;^    Id.  '  ^   .  '  J  ^ 

1I3>.  ^HEV  annually  provldea  bllllona  of  dollara  to  alamantary/  aacondary, 
and'hlghar  aducatibn  progtana  and  actlVltlafi^  It  via  aatlMtad^  that  ^ 
HEW  muld  provlda  alaoat  $9  billion  for  aducA^ion  In  fiacal^air  J.974^  ' 
.alMat '^56^  parcant  of  total  Fadaral  funda  for  aducation.    Budgat  of  tha  fe^ 

For  diacuaaion  of  HEW* a  aqual  aducational  opportunity  raaponaibllitiaa,^ 
•aaa  U.S.  Coomiaalon  on  Civil  Righta,  Tha  Fadaral  Civil  Rifthta  Enforce-  ' 
ment  Effort— 1974 >  Vol,  III,  To  Ensure  Equal  EducationAl  Opportunity 
cKs.  1  and  3  (January  1975); 


^  Gl 


th«  Uad^tetpontlkillty  for  title  IK  r«gul«t^^^ 

OSBA.  h«*  b««n  wtlting  for  HEW  to  jii«ue  flnillted.  regulation* 
before -taking  any  ectCott  with  regard  to  Iti  reaponilblUtiea  under 

il^DA'f  inactipn  doea  not  appttfr  to  J>e,  excuaable.    It  naa 


^    ihli  it  bec«we/.ln  Atiiuat  X97i,  th«  Dfputy" Director  of,  |he  Office, 
pt  Minagemettt  end  Budget  (OB)  wrote  to  the  Director  of.  the  Of f ice  for 
Civil  lllthte  «t  HEW  .aticiag  mm  to  take  the  le«d  in/the  developaieBt  of 
aniforn  reguUtioaa  in  conjuoctipn  »ith  other  agen(;iee  having  Title 
DC  ree^eibiiitieTTTilter  from  Frank  C.  Car  luce*,  Deputy  Directory 
OMB»to  J.  Stanley  Pottinger,. Director,  Off ice  Jor  Civil  *ighte,  HEW, 
Aug.  28,  1972-i    OMB  interpretf  thie  letter  broadfly,  at  giving  overall 
Title  IX  coordination' reejponeibilitjp/to  WW.    Telephony  Interview 
with  J«nes  Robineon,  Civil  Righte  ^get  Examiner,  Office  of  Manage- 
ment and  Budget,  May  ISj  1975.    HEW,  on  the  bther  hand,  Inrerpre.ta  the 
directive  more  literally,  ae  a  maUdate  to  take  the.  lead  in  ieeuing 
reiulatione.    Telephone  interview  wl4:h  Burtoil  Taylor,  Chief  .'Policy, 
Plihningi  and  Program  Development  fiireetor,  Highe?  Education,  Diviaion, 
o'ffipe  for  Civil  Rlghte,  Department  .of  Health,  Education,  and  Welfare, 

That  Congreea,.  too,  wanted  HEW  to  take  the  lead  in.  leeulng  Tttl?.  IX 
regulatidni  le  Implied  by  a  1974  amendment  to  Title  IX  In  which  the 
Secretary  of  HEW  wae  directed  to  publleh  propoted  regulatlone  not 
later  than  thirty  daye  after  the  paeeage  of  the  amendment.  ^Congrees 
did  not  direct  any  other  agency  to.take  auch  action.    Ihe  amendment 
»a*  not  paeeed  untllTCigusE  21,  1974/  Pub.  L.  93-380,  Title  VIII, 
Section  844,  Abg.  21,  1974  (88  Stat  612).  '  By  that  time,  HEW'e  pro- 
poeed  regulatlone  had  been  lesued;  .  See  note  115  Infra.         ^  , 

115.  HEW  publlehed. proposed' regulations  In  June  1974.-  39  Fed.  Rejj. 
-22228-  (1974).   -These  .regulati^ms  were  signed  by  the  Tresldent  on  , 
June  4.  1975.    Thpy  were  then  sent  to  Congress  for  review  for  45 
■days,  pursuant  to  Sgction-431(d)  (-1)  of  the-General-Educatlon-  Amend-  , 
ments  of  1974,  P.L.  93-r380,  8.8  Stat." '567. 

116.  May  21,  1975,  Doherty  telephone  interview  and  April  14,  1975, 
Peer  Velephone  Interview,  supra  note   105.  ^  ' 


not  «v«ii  t«(iut«t*d  «  meting  with  HEM  to  coordinate  eJt^cUttttT  of . 

•*    i  . .        ..•  V.  •  117    '  '  ^  .  ■  . 

nttf  IX  ireiponflbtl^ti^e.       'fljere  !•  ;no  Indlcet'lon  that  HgW  was 

intfnded  to  ;hav*'fol:e  r#'*pdnflbillty  fot  k«pl«w»i*tljng  Tttle  IX. 

■bim**  «V^y.;p!$^|^J^^^oa•lb^^^^^k  uiidir-  Title  IX,  Juch  a* 


^d<tjnninin|,  whlc*k4»r4=^*6graa«  are  povered      the  title,  are  not 
dependent  upon'' the  naturp' of.  JSiJ  regulationa  irtilch  iiSi.  finally  issues-. 

In  addition,  to  prapare  for  its  title  IX  role,  VStk  could  *have 
rcvlaifed  the  regulations  which  HEW.  submitted  to  the  President  for 
approval,  determined  the  extent  to  vhl,ch  th^  proposed  regulations 
could  be  adopts  verbatim  by  USDA,  and  draft ed^any  changes  >^lch 
might* l^^^l^emed  necessaty.    For  exSunple,  regulations  proposed,  by  HEW 
primarily  concern  the  implementation  of  Title  IX  for  on«campus 
activities*         Adjuitments  In  thosie  regulations^vill /be  necessary  ;  " 

to  make  them  applicable  to  off-campus  educational  programs  such  «s 

J.     ^<     "    '  119  *^  ♦ 

those  funded  by  the  Extension  Service. 

* '      '      *  ^  -  * 

There  is  a  need  for  USDA  to  acknowledge  Its.  responsibilities  to 

ensi(re  nondiscrimination  on  the  basis  of  sex  in  the  programs  it  ^funds.* 


'117,  As  of  May  l?75,:neither  USDA  nor  HEW  had  initiated  any  int)er-^ 
agency  mechanism  for  Title  IX  coordination,  although  theire  had  been  a 
•fw  informal  inquiries,  of  HEW  by  USDA  staffs  Id. 

-  ~ .  •  '  "  ^        .*  '       *  ' 

118;  39  Fed.  Reg^:  22228  (1974)  • 

119.  OSDA  ststed:  ■  -  ^ '  '  .     -     ^    ■  " 

The  Commission  continues  to  sssume  end  or  conclude 
«        Extension  Service  coverage  under  Title  IX  even 
though  it  sdmits,       .concern. for  on-csmpus 
sctiyity,"    It  theh  toncludes. thst,  ^'Adjustments 
in  those  regulations' wilL  be  necessary  to'mske 
.  applicsble  to>off-csinpus  educstion)il  progrsms  * 
such  ss  those  funded  by  the  Extension  Service.** 
Wright  letter.^  supra  note  72. 

This  CowDission  believes,  jhowever,  that  the  "concern...  for  oil  campus 
activity"  in  HEW's  regulations  reflects  the  nature  of  HEW's  programs— 
those  prbgramf  in  which  HEW  haflt  responsibility  for  Title  IX  enforce- 
ment^   There,  is  no  indication  that  Title  K,  itself,  applies  only  to 
on«campus  activities-.  Qf^  ^    '  ^ 


43  . 

•  120  *  *  "      ^        '  ^  ' 

liw  vonen  «e  f«riaer«»       I^  tgricultutal  C05inu«itiet  men  tradttiontlly  • 

are  reiiiK>nfible  for  iuch  t«ike  e«  retitf^  livestock  end  operating  . 

heavy  farm  machinery*   Women  have  done  auch  work  a«  canning  and 

aetrlng^  .      kxt  exto^xlatio|l^  of  photographt  and  , text  ini 

the  Exterfe lon^Servlce  EevieW  f rom  Mfy  1974  through  J^e  1975 

^  *  .    ^' "  "'j*>       '  '  ^ 

0hof#s  that  a^thouj^h  a  nuniber^pf  ES  afctjtyltlei  are  attended  by  both 

men  and  nooeni       in  meny  inite'nfcea  only  a  token  humbifr  of  wome^i  ar^ 

participating  in  area  i  nfhich  are  doaihated  by  xsmn^.  *  ^  <. 

12Q.  In  1970  there  were  almost  1»5  million  farmers  and  farm  managera* 

"in  the  county.    Only  5  percent  qjE  them  were  Wpmen.  ^Department  ot 
Cownerce, Bureau  of  the  Census,  1970  Censuivof  PoDuIatiotir>  Vol.  I,  Part 
I,  Table  223.  -  . 

121.  This  role  may  te  ej^anding.  '  See  'The  Rursil  Wife:  While  Keeping 
House,  Donna  Keppy  Ranks  As  a  Partner ^on  Farm."  Wedl  Street  Joutnal. 
-p«  i,  June  2 i  1975.    In  observance  of  International  Women's  Yea|r, 
>n^ne  13/i975>  USIJA  held/a  day-long  forum  e  At  It  led  'Vomen,  Agricul* 
<iure,"^and-^f he' Changing  World;"  '  K 

122.  Extension  Service,  USDA,  Extension  Service  Review.  May-June  1974; 
July-Aug.  1974;  Sept. -Oct. -1974;  Nov. -Dec.  1974;' Jan. -Feb.  1975; 

Mar. -Apr.  1975;  and  May-June  1975.-  Among  the  Activities  showing  both 
men  and  women  were  a  meeting  of  a  horaemakers  club,  prepf rations  for, 
Cobperatlve  Extension  Service  bicentennial  belebratioqs,  a  beet-cattle 
demonstration  at  a  Cooperative  Extension  Service-  fair,  sn  archealogical 
expe^ifion,  and  a  class  for  expectant  parents..        .  ,  * 

123..  Women  were  shown  in  a  class  for  women  o^  auto,  mechanics*  and  in  a 
class  for  women  on  .tractor  operation.  'Two  women  were  shown- who  recently 
received  appointments  as  agricultural. agents.    Both  were  the  ^i^st  : 
in  their  States  to 'hold' that  position,  which  .requirei  :gi,Vii^|;'^d^^£t:fe^^^ 
farmers  on  a  vast  number  of  agricultural  problems.    The  January-February 
1975  issue  of  th*  Extension  Service  Review  was  directed  to ^ the  performance 
of  women'in  the  Extension  Service.    It  showed  that  women  kre  beginAing 
to  cross  sex  barriera'in  the  field  of"  agriculture^  and  this  clearly  indi 
^cates  that  such  barriers  existed  and  have  not  been  fully  eradicated.  - 


< 


BS  iirtlvities  are  frequently:  sex  s«gr(sg«ted»  ^  •    .  '  t 

.It  should      noted  that  it  doss  not:  ap^iar  that  thare  are 

iregirtatlbUt  or  entrance  Ve^ulreiaecitf  f<>r  Cooperative  Exteniloft'^'''^^^  - 
^^ervlce  activltlea  nhich  •pecifMUy  ejwiiude  perjions  of  one  lax* 

People. with  pertpnal^  knonUdge  of  Extension  Service  , programs  In  a 
^niiafceip  of  Stater  indicated  that  these  activities  are  alvayf  open  to 
.both  iaaUs  Md  females."...     Hovever,  there  s'ttl,!  aay  be 'barriers  to 

female  i>articlpitlon  lii  traditic^ally  male-pttended  activities,  and  . 


-t^  'male  paytlcipatiS»L-in-tiaditibna      ftttoler^brieritfe^  ictivittesi "  ~  — 
;vhlch  result,  lii  such  sex  segregation.    Ihese  mt^t  include  •  for 
example;  lack  of  adequate  putreach  &p^tivitiesy  stereotyped  attitudes 
on  the  part  of  ES  aides^  fn?  true  tors,  and  participants ,  and  unnfecejats^ry 


124.  For  example,  only  men  vere  shovn  in  photographs  of  groups  dis- 
cussing the  use  of  solar  energy  to  varm  livestock  buildings,  attending 
a  clinic  on  pork  production,  learning  about  campground  manageraexit^. 
and 'studying  irrigation.    Only  women  were  shoim  in  photographs  cOfT^"^^-^ 
several  demonstrations»  Including  one  on  clothing  and  another^ on 
nutrition.    Kn  aU^ female  group  was  pictured  studying  hoir;  homemakers 
can  conserve  energjs^and bother  all- female  group  was  shown  providing 
assistance  to  women  \n  a  n^ntajLhospital.^l  -    *  . 

12:^*  Telephone  interviews  with  Patricia  Loj|Ldon,  Assistant  Editor, 
Extension  Service  Review,  Extension  Seryicfe,  USnij^,  May  14,  1975; 
Deborah  King,  Agricultural jAgent,  Middlesex  County  (Connecticut) 
Exteiicion  Service,  May  12,  1975;  and  Kathryn  Brown,  Agricultural 
Agent,  Allegheny  County  (New^^Y^rK)  Extension  Service,  May  13,*  1975; 
and;May  2i,  Doherty  interview,-  supra  note  105. 
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pt4mful,«ltai^  tot  ^ros^aoi  partlcipAtlon* 


\26 


126^    US0A  stat'^d: 


^  Th«  <#Ofttl««l^c^vi^      draon«tr«tu  its  capacity 
'  to  oantriva  di<^)rlmixiatipa  In  ita^diacuaiion  on 
\j5p«^  42-45/*  Vlt  falla  to  acknt^ladga  thbae  vari- 
abiaa**  of  Traa^oii  which  paopla  axarciaa^  in  tha   ' ' 
•al^tipa  mod  pui^abft  of  a  tifa^-tiaa  eara^r» 
__Wtifht-iattar,  iupra  i^ota  72; 


OSDA  fttKthar  ttotad: 


tlift  CooBiisaloii.  davotaa  cboiidarabla  attantion 
to  auj^pof itiooa  in  tha  face  of  inforaation  to 
the^eoDtrary  aii^^ci^d  iti  tha  fpotnotai«  .  Xt 
fyjpotiiipiiw  abpui  whit  ^'aighc  bi*^  rich4t  — 
than  tha  praaantation  of  facta  iHiich  verify 
iraattictiooi  an<i  entrance  rat^iremanti  to  ' 
par,ticipatlOQ«    Id,     ^  ^  ^  • 
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Iir  OrMni— tton  and  Sf  fftnj^'  *  / 

Exhibit*  I  Bhemt  tfiat  vithiti  USEA  there  e^  person*  in  e  number 

o£  organisational  tmits  %ibo  have  Titles VI  reeponeibilltles  bearliig  on  the . 

Bxtenalon  Service  prograaa*    These  include  the  Assistant  Secretary  for 

AdBiniitration»  Office  of  Equal  Opportunity  COEO)>  Civil  lUL^hts  Compliance 

127  '  '  '     •  / 

Staff -in  the  Extenaipa  Service,      and  the  Offices  of  Inveltigation  (01), 

>    ,      •  ^  *  '  * 

Audit  (OA),  and  General  Counsel  (OGC)«  .  . 

The  USQA  Assi#tsiit  Secretary  foi:  Adainistration  is  tespontfible 
Jfor  set^ting.  policy  relating-to  all  asRects  of  the  Department's  civil 

:       [       ri28  ~'  ' 

rights  progm,  including  Title  VI^.       As  shoim  in  Eaiiibit  I,  "the 
Assistant  Secretary  for  Adninistration  reports  to  the  Under  Secretary. 
Only  two  othejr  offices  irlth  Ejctension  Service  Title  YI  responsibilities— 
the  Offices  of  Audit  and  ^qual  Opportunity-**iare  under  the  supervision  ' 


127*  Several  other  USDAxonstituent  agencj(,es  have  civil  rights  offices* 
with  Title  VI  responsibilities*  Tor  example,  in  1973  four  other  USDA 
constituent  agenciet  assigned  one  or  more  persons  more  than  half  time 
to  title  VI  duties.    The  Food  and  Kut;:ition  Service  assigned  sIk 
persona;  the.  Fatmers.  Home  Administration,  trio;  the  Forest  Service, 
two;  and  the  Agricultural  Stabilisation  an^  Conservation,  one.  USDA 
response  to  U.S-.  Cpmmission  on, Civil  Rights,  April  1973  questionnaire  V 
/hereinffter  referred  to^as  USIA  response/*  %     .  ' 

..  ..  ^     ,  ^ 

128.  7  C.F.R*  •  ZJZSdti)  (1975).    See  also  J-C.P.R^  II  2^78  aild  2,80  (1975),  note 
129*infra»    The  Assistant.  Secretary>  pttier  civil  righti'  responsibilities 
inclfide  contract  compliance^  sndTUSpA^s  internal  equal  emplojrment^  oppor* 
tuntty  projpram*    Kon-civilf  rights  reiponsiblli^ies- ef^tlhe  Assiijtsnt 
Secretary  include  personnel,  management,  and  finance « 

Hie  Assistant  Secretaty  haa  held  fomal  responsibility  for  civil  fights  J 
coordinatioh  since  September  1969,  irhen  iSecretary  of  Agriculture 
Clifford  M,  Hardin  issued  a  nisMrandum  to  USDA  staff  setting  forth  ^ 
USDA  civil  ri^ts  policy,    ifiis  memorandum  assigneil  ''responsibility  \ 
for  the  gMeral  direction^  coordination ,  and  implMentai;;ion"  for  all 
aspacts  of  USQAU  civil  riiE\ts  pfogram  lo  the  Assistant  Secretary  fojr 
Administration  and  the  Secretary's  Special  Assistant  for  Civil  Rights* 
USfiAi  Secrets^* s  Memorandum  No*  1662,  USDA  Policy  on  Civil  Ri^ts, 
Sept.  23,  1969-  ' 


of  xhM  JkBBiMtmat  Sacrttaxy  for  AdiaiaUtraClon,  thiur  redijclng  the  role 
of  th#  AttittAOt  Secretary  ia  this  cmpmcity  •   The  Offices  of 
IiKvestisatlon  axvl  C^jaMara-Cpuaiel  rejiort  to  th^  Secretary,  tod  the 
Civile Jtighte  Con>limnce  Staff  within  the  Exteniion  Service  report  tcP?. 
the  Adalnietrator  of  the  Extension  Seryice,  lAo  in  turii  reports  %q 
the  Assistwt  Secretary  for  Conservafeion,  ReseaKh,  aiid  Education. 

OEO  ii  responiibH  for  the  general  oversight  of  implementation  / 

129 

of -:rtLlt  VT  W^-V^^if^  n<gpA^  inrrltiijing  fhm  Fyt!#n«ion  ^^arvlfeg  ■  Jfjthln  

■»  ♦         -  * 

i'^LO,  there  are  normally  four  persons  who  have"  full-time  i;itle  VI 

\  -  ,  130  • 

responsibilities  relating  to  the  E.st^eniion  Service*        Theie  people 

evaluate  the  affitinai^ive  action  plAns  of  thf  Cooperative  State  ^ 


JL29,  The  Title  VI  duties  of  OEO  werit  onc€  si  sighed  Ieo  the  Asii^fe'ant 
-Secretary  for  Aaministration  (7.C*F.R*  •  2.25(h)  1 1975)^  supra  note  128.) 
who  has  delegAted  them  to  OEO,    7  C.F.R.  f  2.80  XIS^TS).  -The  Assistant 
Secretary  for  Administration  also  delegated  contract  \cprapliarice 
responsibility  to  OEO,    M.   Hesponsibilitgr -for  eijual  employment 
opportunity  at  USDA  was  delegated  to  the  Office  of ,  Perscmnel  which 
also  reports  to  the  Assistant  Secrrtary^for  Adpinlstrationi  .  7  C.F^R.  - 
2.78  (1975).  /  ,  •  * 

OEO  was  created  in  Kovettber^l971*    USDA^  Secretary's  Hemorandum 
No.  1756,  Nov.  16,  1971.    Prior  to,  that  time  the  Secretary  had  a 
Special  Assistant  for  Civil  Rights  who  worked  with  the  Assistant^ 
Secretary  for  Administration  in  overseeing  USDA'^s  civil  rights  program* 
Secretary.*'  Memorandum  No.  1662,  supra  note  128. 

130.  April  14,  1975,  Peer. interview,  supra  note  105.    As.  of  . 
April  1975,  poe  of  these  positions  had  been  vacant  for  more  than  - 
three  months*  *  w  * 


ft 


6S 


48 


ERIC  • 


* 


133-  ^  >  "^"^^  V*  '  -rjif.^^'^ 

£xttn*lorb  Sjftrvicei^ review  iuiitt  on  che  State  progrtma  >fhi^Jrw»f|,  * 

132  133  '  jIj^^^ 

cottdubttd  by*  OA,      eveluate  «Anu*l  raRprta  from  the  Statea^  ^  — ^ 

'  ^     '  •  ~     .  —  "  ""^'--1 

conduct  fcfealr  own  coapilanca  xwi^B  of  ES  programa.   ttflSyf  J^wtdc  7  . 

'  '      -  *  y       ' '  .      ^  4:^  ' 

advice  to  the  Extanaion  Service  concerning  the  action  iihich  ahould^  * 

b«  takan  on  the  baaia  of  ita  findinga.   Becauae  of  their  hlsavyi^S^^ 


load,  they  are  unable  to  give  ade<iuata^attention  to  all  of  the 

134  , 
docu»enta  they  have  to  review^        In  additiofi,  0E0^ 

* 

effactivaneaa  haa  been  aerioualy  hampered  during  £U\ 


A 


Theae  plana  are  diacuaaed  on  jpp.  e5»78  infra> 

X32#  Iheae  audita  are  diacuaaed  on  pp*  78*84  infra. 

133.  Irtieae  raporteere  diacuaaed  on  Pgu  92,  97,-^  98  i5|ra* 

134;  In  May  1975  the  heavy  workload  vaa  partially  due  to  a  vacancy  in 
6i0  for  one  of  the  four  poeitiona  for  ES  work.   Thit  vacancy  haa  since 
bean  filled.  .  Wright  letter,  aupra  note  72.   Nohethelesf,  a  heavy 
workload  wai  a'^ptbblew  when  four  ataff  wembera  were  working  on  ES. 
Since  thla  Cowifaion  ravia^^ed  USDAU  Title  VI  program  only  with  regard 
to  tha^fixtefxaioh  Service,  it  did  not  determine  if  the  normally  heavy 
workloid  oi  thia  ataff  waa  due  Xo  underataff ing  or  n^ereiy  to  a  mli- 
allocation  of  ataff  within  OKO.    Aa  of  Hay  1,  1975,  OEO  hid  63 
profeafional  and  4Q  clerical  ataff  membera.  Employinent  Statiatica* 
atipplied  by  Williaiai  C.  Payne,  Deputy  Chief,  Program  Planning  and 
Evaluation  Bivislon,  OEO,  USDA,  May  16,  1975. 


^    )    .  .  135 

af  of  my  1975  it  had  been  $mitttQft*  a  Mrecfcox     for  pore  than 


,  135*    Morcoviftr,  during  this  tiW  the  peraon  whd  served  aa  Acting  Director 
hartmen  wit^ibut  a  deputy, 

.« t^*'  •  *  '  '  \  ^ 

136 •    doncernijig  this  anclysia  USDA  atated:  '  * 

•  ^  have  serioui  reaervationa'^.iibjout'  tbft 

implicatlona  made  by  two  points  Tjfn  tftls 
pajcagraph]     The  first  is^  in  ri^gard  to 
*      '  *     '  '  *our  ability  ",to  give -adequate  attention 

*  ^  ^  to  all  of  the  docuDentSi;*^   Our  quality  of 

!  output  is  not  negatively  affected  by  "  - 

1     .  » *  -^-^ '  '  <>ur  quantity  of  output*   There  appears  ^ 

-K. ,  '  '  *  V  ^  to  "be  no  basis  for  this  reference*  It 

-    '   *  ia  our* policy,  when  necessai^y,.  to  adjust        ^  * 

'  V),  our  worlc  force  according  to  the  workload* 

/  *      *         This  has  been  done  previously  when.  deal**  ^ 
I  ^  '  '  ing  with  E;fCtension  Servic«i    One. of  the 

'  *  more  recent  instances  was  when  the'^ 

C»  '     ^  Department  of  Justice  needed  additional 

*    fcC**^  infopnation  from  Texas  Extension 

.    "  '  "Service*  ^  We  senf  additional  staff  to.        -  ^ 
Texas  for  several  weekSj^^   Staff ^^ze  is 
a  budgetary  issue  and  OEO  must  work 
•        within  its  budgetary  limitations* 


Our  second:  point  of  differehce»..*i.s  in  regard 
*  to  (EO's  .position  of  Director.  "  It  appears  that  ^ 
the  conclusion  re^garding  our^^ffeetiveness  is  a  , 
judgment ^withoutjlojuridat:^^         can  only  be 
a8siraedJ:hat--tHls  conclusion  was  drawn  by  the  * 
-aOfEHor  ^ith  little  or  no  basis*  *  We. dtiave  had  a  full*' 
time  Acting  Director  since  the  position  wasi  vacated. 
Therefore,  our  effeqtiveness  has  not  been  hindered 
in  anyway  and  coptinqity  has  "^i^en  maintained. 
Wright  letter*  supra  note  72. 
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the  Extension  Service  carries  out  much  of  the  routine  Title  VI 
'duties-  concerning  its  recipients.    Within  the  Extension  Service,  there 
is.,a  Director- af  Civil  Rights  Comi>.llance ,  who  ^^s  assisted  by  three 
m^mt>ers  of  the,c6t/pliance  staff  .whose  responsibilities  ar?  divided 
between  TitLle  Vl  matters  and  equal  employment  programs  of  Stafe.  Ex- 
tension  Service*,    One  of  these'" persons  conducts  onsite  compliance 
reviews.'.  A^J^ther  is  resiionsible  for  handling  congressional  inquiries 
regarding  auditr  and  investigations  and  for  reviewing  audit  and 
investigation  "reports;  *and  fc'he  third  person  analyzes  the  arfnual  reports 

submitted  by  the  States  and  prepares 'other  needed  statistical  data 

...  >  137       .  -      ,  ■ 

important  to  the  unit's  overall  work. 


I 


The  Office  of  iriyestigatiorf  investigates  all  complaints  agai"St^ 
any  USDA' programs  including, Epctension  Service  Title  VI  complaints. 
The  Office  "of  Audit  conducts  financial,  prdgranmatic  and  civil  rights 
reviews- of  USDA  recipients,  including  Title  VI  audits  of  the  Cooperative 
Extension  SerVice.    The  Office  of  General  Counsel  serves  as/ an  advisor  ^ 

when' regulations  are  being  written  or  when  "noncompliance  with  Title  VI  is 

- 

suspected.    USDA  is  not  .able  to  estimate  the  aiji^ount  of  staff  time  spent  - 

.,  1-^" 
by  01,  OA,  and  OGC  on  the  Extension  Service  Title  VI  program  '  .  because 

tly^taff  members  in  these  offices  Wk  on  a  variety  of  activities.  -It 


137.  "Wright  letter,  supra  note  72.  " 

138..  USDA  stated  "Thp  01  played  a  significant  role  in  the  Department  of 
Justice  request  for  additional  information  on  the  Texis  Cooperative 
Extension  Service."  -^l- 

139.    Interview  with  Robert  Hopkins.  Superv,isory  Auditor,"  Office  of  Audit 
Sean  Doherty,  Attorney,  OGC;  Dana  F^oe,  Equal  Opportunity  Specialist, 
Compliance, and  Enforcement  Division,  OEO;  and  Roy  Gassell,  Director  of 
Compliance,  Extension  Service,  USDA, -Apr-  25i  1975. 


tppetri,  however,  thtt  01 role  with  regard  to  the  Exteni ion  Service. 

program  n^s  been  fniTl  because  from  July  1973  until  May  1975  there 

have  only  been  three  compllant^i^agaihat  Cooperative  Extenalon  Service 
,    *  140  -  ^ 

programs.  The  Office  of  Audit,  on  the  other  hand,  hai.  spe^nt*  a' 

u      '      •  ,  141 

good  deal  of  time  on  Extension  Service  title  VI  matters.  It  reports 

that  in  fiscal  years'  1973  and  1974  more  than  40  auditors  in  OA  ' 
participated  in  audit*  of  19  State  E^ttension^TSCTV^t^programs.  Each«of 
these  audits  required  at  least  IBO  person  days,  to  conduct, 
III.  Data  Collection  /    \  » 

it  Is  essential  that  anj^  Federal  agency  with  Title  VI 
respQnslbilltles  have  the  capacity  to^measure  the  extent  to  which  its 
benefits  are  provided  to  minorities  equltaliiy.    Thus,  it  rajust  have  a 
we 11- designed  system  of  collecting  data  on  the  race  and  ethnic  origin 
of  these  eligible  to  participate,  applicants,  and  beneficiaries,  with 

data  on  the  quality  of  the  benefits  also  tabulated  by  race  and  ^thji'ic 

142  ^  /  ^143 

, origin.  In  addition,  all  data  should, be  cross-tabulated  by  ser. 


140,    These  complaints  are  discussed  on  Vlpt  56-61  Infra. 

141;  '  Three  to  five  people  worked  fpr^ati  average  of^3  months  on  thesk 
reviews,  .  Telephd«e;intervle»  with  Robert  Hopkins,  Supervisor/ Audi tbi 
Of flce>f  Audit,  .UjS^pA,  'Hay^57:l9^5.  '  . 

142,  Parameters  for  "a  •raclal-ethnij??  data  ^bltection  system  are  . 
discussed  at  Un^fch  4n  U,S^-<^omml#si6^^^^  Rights,  To  Know  or  Nbt 
to  Know:    Collection  and'^Uae  of  Racial  and  Ethnic  Data  in  Federal 
Asslsfcance  Programs  (1973),  * 

143,  This  is  especially  important  tor  an^  agency  like  the  Extension 
'  Service  with  responsibllilpies,  under  Title  IX,.  for^ensuring  non- 
discrimination ori  the  bas|.^  of  sex  in  its  programs. 
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Under  the  S'eeretmry  of  Agriculture's  M^rkndum  No,^  1662,  St^pleqent 

144  '  ■  ■  . 

No.  1,        each  USDA  constituent  agency  is  required  to  collect  extensive 

racial  and  ethnic  data  to  ensure  th^t,  all  eligible-recipients  have- equal 

ACCMS  to  the,  benefits  of  JJSbk  ptogtim.    This  vmMtkvdim  directs  con- 

stltuenr  agencies  to;  *        —  — ~ 

(1)  ^enunerete  eligible  perticipents;  (2)  eseebltsh 
e  systen  tot  cpllectingjend  reporting  reclel  end 
_  ethnic  date  on  pertipipet ion;  <3^  reyiew  progrems  ^  ^ 
periodically  to  esce^rtein  the  ex^t  of  nlnbrity 
group  perticipation,  as  measured  against  equal 
opportunity  objectives  end  ipeaeureble  targets^ 
and  (4)  repor:t«eiinueily  on  progress  in  meeting 
identified  objectivese  ^45 


In  addition,  USM's  Titie  VI*?eiulatton,  like  other  Federal  agency 
Title  VI  reguletions,,  requires  USDA  i 
these  data  £or''Msii°V:^'trSD^  agencies.^ 


Title  VI  reguletions,,  requires  USDA  reclplM^ts  to  collect  a6d  maintein. 

146    ^  '  ■ 
<4 


144.  U|DA,  SecretaryVs  l^enorandum  No.  1662,  Supplement  lio.  1, 
Policy  on  Civil  Rl^fes,  July  27,  1.970.        '  ' 


» 

USDA 


145.  Id.         >  . 

146.  USDA's  Title  VI' regulation  directs: 


.  (b)  Compliance  reports.    Each  recipient  shell  keep ^ 
,        such  records  and  submit  to  the  ^ency  fcimely, 

complete  and  atcurete  compliance  reports  at  such 
times,  and  in  such  fbra  and  cohfainlng^^sucH  l«fot 
tion,  as  the  Agency  may  determinife  to;  be  necessap  . 
to  ascertain  nhether  the  rfcipiejifc  has  con^llec  or  is 
complying  irlth  the  regulations  in  this  part*. yirn 
general,  recipient*  should  have  available  fbrf  the 
Agency  racial  and  ethnic  data  sbonlng'^th^  extent 
to  uhlch  members  of  minority  groups  ere  beneficiaries 
of  Federelly  assisted  programs •      -  /        ^      '  , 

7  C.F.R,  p  l5vS(b)(l975)-  ^  / 

See  also  the.  Tl'tU  VI  regulation  of  the  XJepartBwit  of  Health,  Educa- 
tion, and  Welfate  (45  C.F.R.  I  80,6<b)(1974))  andj of  the  Depsrtment  of 
Housing  and  Urban  Developnent  (24  C.F^R,  i  1.6(b)(l974)).  ^ 

'IP  "•■■<f  .  • 
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.  "     *  .  '  "  ,   '  /  •        '  "  • 

Hg8««t  deficiency  of  U^n\  . 

\    .   '  ^    .  • '        ^ '  *      *    ,  ' 
th«y  do  not  call  :f or  the  coUection  of  data  on  tticf  baals  of  sex* 

.    /         9b  tha  Whole ^  hoirevel:,  USDA  Kaa  one  oj^  the  moat  c^ 

Padaral  data  collection  requlrementa  concerning  program  ]partlclpa- 

tlon«  . 

'       -     •  '  • '  '  %     '  *    '  ' 

^        ^  OEO  fttempta  to  publlah  ah  annunl  statistical  report  on  program 

participation^  but  this  raport  haa'  jnot  been  a  apurce  of  up-ta«*d|(^e     ^'  -  % 

liiifpriiN^tion*   Aa  of  May  1975»  the  moat  rec^t  reppi^t,  published  in 

rebruaiciyv  1974,  vo.  entitled  Equal  Opporttinity  Report >  USPA  Prograoa 

147  *  V     \  . 

1222;      e  volume  covering  1,973  and  1974  vat  In  the  process  of  being 

printed^       '  /    ,  * 

^       The  data  used  Un  these  reports  are  supippsed  to  be^cowpiled.from 

that  collected  and  mlntained  in.^he  field,  puriuant.to  USDA'a, data 

cq|i»ction  requirements^;  Hwevarv  compliance  reviews  condujCted  by,      *  '/^ 

.  OEO  f njqiienbly  indicate  that  the  data  maintained  iti  the  field  are  ao 

inadequate  that  tio  meaningful  cpmpllationa  couW  be  made  from  them* 

In  spme  cases  no  data  are  maintained.    In  othejcs,  the  methods 'o^Wta 

^  ^       collection  are  too  crude  to  be  Accurate.    It  vould  appear  thac  some 

♦         "         /  ' 
State  siyl*  county  Extension  offlcea  isbricate  data  for  submission  to 

*  l4y^;(lro4l?TOy,  e^^al  opportunity  Keport.  USCA  Programs  1972 

" '  ^^"^'pPt^  /<'Feh5uaryH974).^       %^  -  ^V'  ;  '  ^ 


y  ERIC 


USDA  In^lieu-of  complying  vich  USDA's  data  collection  requiiement.. 

-   In  addifclon  to  relying' ^oh  data  Compiled  with  faulty  tncthods^  by 
State ' af)d  i|cal  ES  of£ieea<,  the  1972  Equal  Opportunity  Keport  i$  not 
very  infeMPwative.,   With-  regard  to  the  .Extent ion  Service,  for  example. 


A  |'973  compliance  review  conducted  in  Payette  County^  Xenneaaee, 
revealed^  that  although  county  ExfcenlLbn  Verspnnel  were  aware  of  liSDA*a 
d«(^^  cQllecllon  re<iultement,  no  such  cblleiition  hat.  taken  place. 
Cooq^liincii  J^evtew  oi  Taye^tce  Coun^^  1973\  A 

revii^  in  dvirie*  County,  Airyland,  in  1975  found  that  the  county* 
Ekten#lo*  i^^rvice/pffice  hi^  not  eataWithed  a  ayatem  gt  coIUcting, 
codln|t^%andr  reporting  racial  data  for  «ia  program  activities.    Compiiapce  ^ 
ievie^  ofc  Charlea  County,  ^Maryland,  May  1,  1975^       >  ,  ^ 

xJoncitnlng  thia  C6«w»iafion*a  anajiyiijba  of  Exteriiaioli.5ervic^e  data  coll^cction, 
'USDA  atated:  i*-* 

.       ^  w    '  ^    '        /  '  ^  - 

.       The  Bxtenaj^  Manageinent  Infoiimatlon  Syatem  ^  , 

apeclftea^  that  contact  data  of  clientele   ^   .  f^'  ^  r 

1  participation  vby  racjt  be  collected  and  rer 

portid*  .^ithif  i»  being  done  to  a*  very  high    ;  ,  i 

.degree  when  ojne  recognliea  there  are  large 
ttumbera  of  Bxtenaibn  pejfaontiel  reporting  on 
a  continuing  baaia^         deficieriey  ia  the 
recording  of  racial  information  with  a 

*  %  ^  ap/rciflc  IndiViduSii  in  county  records.   The  ^  ^.  ,   

^    '  CoOTRlaaion  makei  the  auppoaitloh  that 

aooie- State  and  County  Ex  teniflon  of  fleet  '  ♦ 

ia^rtcate  data      '•.which  1*  not  supported 
by  fact  In  the  report.    The  citation  of  * 
W  coimty  in  each  cjf  ^o  States  in  a  foot-  , 
>  note  ahtf  generaWting  these   ondltloKS  over 
3,  loo  .cdunfcies  is  not  objective  wrjLting. 
^  Wright  letter^  liifiS*  note 

_  '  .    '  \     '    •  •  ' 

this  CoowlsAldn  notes^  however,  that  OEO  staff  stated  that  findings 
showing  J.ack  of  adequate  data  coHecj^lon.  are  Very  comjon  in  Itl  reviews. 
OEO  has  found  that  many  Cooperative  Extension  Services  offices  are 
unaware  of  their  responsibility^  to  collect  data,  sometimes  indicating 
to  OEO'ebmplU^tce  reviewers  that  they-are  not  supposed  to  keep  such  d^^a. 
Some  offices  t:se  such  technl<}ues  as-auhstltuting  racial  and  ethnic  i^t§i 
on  dlub  membership  for  racial  and  ethnic  data  On  attendance  at  ja  specific 
club  functiont  Interview  with  Rlcttari  Poor,  Director,  Cocnpllance  and  ' 
Enforcement  Blvlaion,  OEO,  USDA,  and  Dana  Froe,  Equal  Oj^l^ortunity  Specialist, 
OSDAf  May^^O,  1975.   '  ^  '  ^ 


ERIC        .      •  .  »• 


the  irtport  supplied  data  on  the  p^centage  of  participants  who, were 
Mtibtity,  frequently  fa^^^  the  total  fiuraber  pf  partici* 

;p«nts  or  the  numbier  of  mihorities  and  nbnminori-ties  eligible  to 
.participate.    Ihm,  it  was  not  possible  to  determine  if  .minority 
ipartieipatioh  wis  at  an  accepi^ible.  level.         OEO*s  unpubHshed 

^^.Mlyt*.  of  mote  recent  data  continue  to  fail  to  address  the  im^prtlinf' 
issues  of  whether  USDA  programs  are^areachitig  minoritief  on  an  equiflable 
bfsls.    To  illustrafce,  the  1974  xieiiycU^of  Extension  Service  programs 

. '  ihpus  the  percentage  change  in  minority  participation  in  these  programs 

fro«r  l97i-73,  bMt  there'  is  no  indication  of  whether  the  earlier  rates  • 

^   ^      ,     .  X50 

of participation  were  adequate.  ^ 
^tt'^    Comglaint  Investigations  *  ^  I 

^     When  a  complaint  is  received  by  OEO  it  is  sent  to  the  constituent/ 


*  X4?»    Similarly,  in  the  section  on  the  Food  and  Nutrition  Service.,  thete  * 
were  tables  sj^owlng,  by^tate,  the  participation  of  Asian  Americans,^ 
blacksv^atlva  AroerlAans,  and  persons  of  Spanish  speaking  background  in 

,  the  Pood  5tamp  and  Pood  Distribution  programs.   There  were  no  comparable 
' ,  npnmlnorlty  participation  and  thus  it  vas.  not  possible  to 

-d|^ermttfe-if  minority  purtlclpatlorfwai  ^t  an  acci^ptable  level.  More- 
over, data  were  presented^  in  such  a  way  that  the  extent,  oi  participation 
bygone  ttlnorlty  group  could  not  tfven  be  cbmaiired  yith  tha^t  of  other 
ml^orltx  groups*  Por  example,  the  tables  on  blacks  and  persons  of  Spanish 
speaking;  background  showed  participation  as  a,  percentage  of  persons  with 
Inccroes  belov  the  poverty  leVel*,  while  JatiL  oii' Native  Amerlc|ii?s  and 
Asian  Americans  sljoweiJ  participation  as  a  percentage  of  total  popxaatlon. 

*  I50»    Attachment  enitltled,^  "Participation  by  fithnlc  Groups  In  the  PS 
Expanded  Pood  and  Nut«iMait.Xdjucation  Program,  Fiscal  Years  .1971^  1972, 
an3^X97a,"  to  memorandum  from  Per^ey-R.  luney.  Chief,  Program  Planning 

nd  Evalxiation  Division,  OJQ,  llfSDA,  to  Roy      Cassell,  Director,  Civil 
Rights  (Jompliance,  Extenaion  Service,  USDA  "Special  Report  on  the 
Expanded  Pood  and  Nutrition  Education  Program  1973,"  Sept.  26,  1974. 
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agency  Involved,  vhich  then  turnf  ^tt  over  t^OI:  01  eveluetei  the 

complaint  in  ordet^ to,  determine  if  an  inveiti|ation^ it  warranted*    If  01 
determines  that  the  complaint  preaenta  a  afci^oui  matter,  it  is  tent  to  th^ 
01  regional  office  for  investigation*    If»  on  the  other  hand,  the  mattet 
involved  ia  deemed  a  mlhoiT  problem,  the  complaint  is  sent  back  to  th#^  agency 
^involvedjf^gk  Ji  prelimina 

^^t  fed^lctil  *il  the  Information  on  an  Investigated  complaint  and' 
trlini^tsl^  «^  OlBO  and  the  constituent  agency  involved.    01  makei  no 
feonclniioni  or  xecoaaMndttions  In  regard  to  complaints*    Xt  ±9  the 
responsibility  of  OBO  and  the  agency  to  resolve. the  jnatter*   If  there  is 
disagreement  between  OBO        thf  agency^  the  matter  could  ultimately  go  to 
the  Secretary  of *  Agriculture  for  resolution*  '  * 

In'  tiscal  years  1974  and  1375  combined,  only^thte^  ;COmelaitt^s 
were,  received  regarding  the  ixtenaioii  Service*         One  of  tHesk  was  ih 


151.  USDA^s  Office  of  Invesfcigatipn  has  the  principal  reaponsibiliey  for  / 
carrying  put  investigations  of  Title  Vl'gnd  alljather  complaints^  .See  ^ 

pp,   51-52  jufira.   .  ^  '        •  '  ^ 

152.  In  fiscal  year  1974^  OEO  received  205^cdmplaiivts,  120  of,  which  concerned 
direct  assistance^progtams*   It  closed  120  coavlatnta;  ll  of  theae  were 
referred  to  the  Department      Juatlce^  In  flsjcal  ywr  1975,  through  April 
1975^  010  received  205  complalnti|,  ik^^:^yMktti4  105  of  which  concerned 
direct  aasistance  programs;  160  were  elfrft^**  The  majority  o^  direct  assistance 
complaints  concerned  Farmers  Home  AdministratiQix  loans*   Telephone  interview 
with  James  Hood,  Deputy  Director,  Cooiipliance  and  Enforcement  D|.viaion,  0BO, 
OTWli  Kay  W,  l1^5.  ^  ^  ^ 

OSDA  stated  that:  '  / 

Jjhij^  footnote  supports  the  contention  of  the  /      *  * 

Coimsisiiori's  efforts  to  contrive  discrimination 
in  Bxtenslon  Services.  J!jrlNiinly_the  number  of 
\     con^laints  cited  regarding  direct  astfstsnce 

programs  fails  to  support  the  Ccxnission^s  .  ^ 

rationalisation*  ,Wrig(i^  letter,  supra  note  72. 

OSDA  S'^cms  inured  to  the  extensive  evidence,  produced  through  itj^cmx  audits 
and*  cbmpTiaFce  reviews,  of  discrimination  in  ita  programs*    .  " 


•  complaint  alleging  sex  discrimination  in  USDA' s  internal  employment 

153  "     ^  ^ 

prac tides.        The  other  two  were  rellated  to  services  rendered  by  the 

Extensldn  S>x^i'ce.    The  first  of  theM  two  complaints  was  lodged 

iation  of  Hert^d^j^ntj^North 

Cardlina,  by  a  woman  who  alleged  th*t  separate  homemaker  clubs  were 

bHngJKs^U^f or  blacks  and  whites*  '  ^  . 


against  the  Ixtensio) 


153.  This  complaint  was  filed  hy  a.  woman  on  August  3,  1973,  against  the 
Aaslstant'Admlnisfcrator,  Rural  Development  $tmfi,  iSxtension  Service,  for 
failing  to  hire  her  to  fill  a  vacMcy  on  his  staff  for  which. she # believed 
she  WAS  mbr^  <pialified  than  thie  m|in  who  was^  eventually  hired.  The 
.complainant  also  claimed  thit  the  Administrator  of  the  Extension  Service, 
had  tried  to  discourage  her  from  filing  a  formal  ?;ompialnt:  of  dlscrlwl- 
.  nation  because  of  th«  tim<j  an4  cost  involved ^  an  allegation  which  the 
Adalnifttator  jjiinled*    Thd  perpon  agalnat  whom  the'  complaint  was  brought^ 
a«  well  as  the  three  pth^r  members  of*  Ae  selection  panels  felt  ^the' 
selection  was  fair  although  they  did  not  give'  reasons  fot  their  con- 
clupion.     '  ^  V  ^ 

tISBA  determined  chat  the  flnsulng  investigation  did  not  sustain  the  ^[ 
allegation.    Ihe  Investigation  report,  however,  revealed  that  in.  GS 
levtls  llviS  in:  the  ES  there  were  ohly  28  ydmen,  altl^ough  there  were 
81  ssen.    Ko  women  held  positions  in  grades  16*-18.*  At  the  time  of  the 
conplaltlt,  there  were  no  jggeri  professionals  ^n  the-  Rural  Development^ 
Staff,  and  few,  if  any,  women,  proiesslortrtr-elaewhe^e  in  the  Extension  . 
.  Service  in  the  field  of  Hahpower  Development  an^  ConmiUhity  PacJlitlM^  \ 
.in  which  the  position  vacancy  occurred*   Moreover,  the* investigators 
do  not  appear  td  h%ve  evaluated  the  complainant's  qualifications  or 
those  of  the  man  who  wiis  hatred.    They  did  not  evaluate  the  pbsltlon 
vacanty  to  determine  whae  set  of  ijuallflcatlons  were  necessary  to  fill 
the,  position^    Rather,  they  seem,  to  have  merely  cited  denials,  by  the 
selection  panel  and  the  Administrator  of  the  Extension  Service,  of  the  , 
complainant**  allegations  of  nupetior  qualifications- 

154.        complainant  waa  particularly  concerned  with  the  status  of  what 
had  been  the  Negro  H^me Demonstration  Club. before  the.  enactment  of  tha 
Civil  Rlghta  Act  of  1964*    Folloirlng  the  enacbaent  pi  the  Civil  Rights  • 
#  Act  of  1964,  the  club's  name  was,  changed  to  the  Hereford  County  .      -  * 
Extensii^n  Homemakers  Association  to  create  the  appearance  of  compliance 
with  thre  *act,.  evan  though  separate  meetings  were  ^Intalned*    lh<t  only 
integ^rated  meetings  were  held  quarterly  for  the  entire  county • 


An  inveitigation  undertaken  in  October  1973  revealed  that  of  the 
27  extension  homemaker  clubi*^^^  in  Hertford  County,  15  had  all-black 
mender ahi pi  and  12  had  all*vhlte  memberihrips*    Both  county  agents,  a 
black  who  served  biack  clubs  exclusively* dnd  a  white  who  served 
vbite  cliibs  exclusively,,  said  that  Segregation  was  duetto  the  clubs'  , 


>rilng  formal  on  a  heighbbi:hood  concept*    Neither  knew  of  any  ^ffbxts 
to  integrate  the  club^,  but  ielt  that  integration  would  cause  few 
.ne((Ative  ^reactions  iaong  club  meinbets.    Club  members' were  also  inter* 
Vi«fs^<  and  upheld  the  agei^ts*  stat«»ments.    the  Hertford  Coutity  Extension 
Chairman  was  kntvtrviewed.ai  .well  and  acknowledged  th^  separate  meetings 
but  believed  ncoibershlp  would  drop  if  they  were  integrated.    It  should' 
also  b^  added  ^Bat  a-chatge  by  the  complainant  that  A-H  clubs  in  the 


area  mre  also  segregatfd  was  cohcurrently  investigated  and  little  <r 

_  :i56       '  ;   

TiitiegratcTon  was  di&cov^reil*  '  I      '  ; 

In  December  Vi»73;. the  Admiiiiitr^tor  of  the  Extension-  Setvice 

made  eXear  t^vat  no/adminiitrative  adtion  or  recommendktiins  to*. the 

NortK  taroUiia  Coopurativi  Bxtensipn  Service  concer^lrtg  th*  investiga- 

'Jtrlve  teporl;  would  j^ii'^fortjicoming  until  thfr  fclvil.action-agfinst  the 

'  ^  *  /       ,       ^   -     ^  V    %   157  158  * 

North  CaroUnaJCobpirative  'Extension  Satvice      waf  adjudicatjed^ 


155.  investigation,  most  of  tfbe  l^omemaker  clubs  in  the 
^tounty'had.  from  12. tt)  20  members*    Investigation  Report,  Atlanta  Office, 

run  Ito^  A-603-"3i,^Oct.  15,  1973.        •  .  •  . 

156.  H*  •'      .  • 

j.5>.  laitBwi.  V.  Nortlv  .C«n>ilD«  Coop.'r«klv*  Extehildn  Sfttvice,  lupr.  " 
'not.  69*  ^'^  ... 

.  .  -   ,  >        ■       .  *  ■ '     ••  ■  ■  *    ■  ■ 

158.  unit  turn  Edwin- L.  Ktxby.  Adbinl.fcr.tor,  Rictm.lon  S.rvlce, 
ffMhlntCoQ,  O.Cf.^  USDA,  to  R,E.  Htg...  Acting  R.glon«l  W.r<MJtor,  Offlc. 

Iav.«tit«tloa,  SftglOfi  iil  (Atl«t«,  Gi.),  ySDA,  ,D.c.  27,  1§73.  , 
The  Admini»tr«tor-aent  «  tl»i,Ur  letter  to  Atlanta's  Acting  Regional 
Diteccot  again  •'(cwAuguaf  8>  1974,  >:  .  ' 


R«  ttAtttd  that,  "tht  Civil  Rights  Division  of  the  Department  of 

Justice  instructed  the  Extension  Service  not  to  discuss  or  provide 

.  159 

'  Assistance  to  the  State  In  any  matters  pertaining  to  this  case«" 

An  official  at  the  Department  of  Justice  confirmed^  these*  ' 

Instructions,  stating  that  it  vould  be  desirable  If  ah  agreement  I,  ^ 

between  the^  Washington  and  the  county  Extension  Service  ^ciuld.  be 

negotiated  In  this  Instance  without  prejudicing  the  suit,  but  she 

doubted  this  could  be  achieved*    She  believed  that  any  remedial  action 

taken  by  the  county  Extension  Service  In  this  case  would  be  seen  by^^^"* 

-  160  '     ;  • 

them  as  having  nullified  the  basis  for  the  sult« 

While  the  situation  Is  admittedly  not  clearcut,  the  Extension 

Service  Is  under  obligation  to  abide  by  Title  VI«    Considering  this, 

complaint  In -a  mannsr  which  would  not  affect  the  sult;«  ^ 
lt\e  second  comf  lalnt  alleged  racial  discrimination  In  '4-H  programs* 
It  was  lodged  on  Oc  :ober  9,  1974,  In  St«  Helena  Parish,  Louisiana* 
Hie  Investigation  o^  the  complaint  was  completed  February  26,  1975.      ^  ^ 


16()«  Telephone  Intiirview  with  Mary  Plenty,  Deputy  Chief,  Federal 
Prograns  Section,  jClvll  Ri^ts  Division/  Department  of  Justice,  Dec«  10, 
1974*    Ms«  PlantyJalap  indicated  that  the  Department  of  Justice  would 
juijL  £hat  all  remedial  action  taken  by  the"  Cooperative  Extension  Services  in 
^^rth'^rolina  meet  uniform  guidelines  whfch  DOJ  would  necessarily  promulgate 
if  the  Suit  vere  successful* 


ic 
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V  jrh*^  conpliiiiiMt,  a  vhlba  fomtt  Afiistaiit  Coujaty  Agant,  hi4  ierv«d  «• 

'   sueK  fro»  ^um  1972  to  October  4974.  /He  aUtg^d  that  a  young  black 

.  4-H:  dub  wttbar  had  baan  'dltcrimlnatid  againiiV  during  th^t  pariod  hy 

^Ing'daniad  particfjliation  in  two  daoionatrationi.    Ha  filio  allagad  that 

^''*        ..  ' 
ha  and  tha  county  agant  had  part Icipa tad  in  a  racially  lagtagatad^  functim 

r  '  *  '  '  *  ' 

.durlng^nornal  working  houra.  ^complaint  invaitigatlon  providad  conii- ' 
daraKla^  avidaiica  to  corroboraia  thaia  allagationa  but  tha  fllaa  on  thi« 

:  \  ^  '  >   '     ,  /  ^  .         •\  161  . . 

caaa  indicata.  that,  aa  o£  Juna  1975/  it\h«d  not  yat  baan  raaolvad. 


161.  Talaphona  intarviaw  with  Roy'Caai^ll,^  Director  Civil  Righti  Coinpli- 
anca,  ES,,  USEA,  June  6,  1975.  -  •  ,  \     ^  » 


V   V      V>^^  dompmtvt^  iff ortis 


'A.    Baekprotod  .   *  - 

.-In  ,1965,v  USDA.*audld  of  Exten'sion  Service-, programs  s^oyed  that  '  "  .  ,"jJ.'-S?.  • 


civXf'Kights  violations  were  bia.Unt:  aud-^widespriead^*  especially  in.. 


Soutdiern- States  lAer^  .the  merger  of  the  formerly  dual*State  Ekten^ioh 
'  C^'^y''    •  '  progrtos  had^creatc^d  ncw^problemd  o^,  discrimination.  ^        Similar  / 


audit  fittiiPgs-were  i??p?:^4t^d  over  the  course  of  10  years:  In  1967,*  * 
^1969,  anlkip  ;l9t3-/4,  *  ' 

•  ,  U^DA  d^d  not.  demand  immediate  correction  of  the  noncompliance 
.^it/ found *in  the  States,  n6r  did  it  take  erfforceraenf  action, where. it  , 
was  clear  that  volt/ntary  .compliance  had  not  been  and  could  not 'be 

•  r.  =- 

achieved.    As  5a  result,  private  trtizens  stepped  in  to  fill  the 
^      ^        '       '     J\        \  ^  '  1(^4 

void,,  and  ^f our  lawsuits  \^^ere  filed  \2ainst 'state  programs.    ,  Thc>^ 


162.  Conditions  after  the  merger  are  discussed  on  pp*  Z^fSl  supra. 

163.  The  1973-74  audits  are  discussed  at  length  on  pp.  tjjr^ 84 "infra. 

164.  i:hese  casqs  are  listed  in'nofce^'89  supra# 


ERIC 


0  -  * 


63       .     ^  > 


-     %    ^  .  .    ^  1*65.    .     .  166  .  ^ 

^.       fi^/sf  of  these  vas  'S.traj-ti'  \r,  PhlTpott^       '  In  j:hat  4:a8e,  .  '  -the      .  *  ' 

*cpur£  found  that  tfie  dis^imiqat€>ry"pir«etiAes  of  thq  Alabama  Cooperative 

'    EKtenslpn  pervice  were  imjusti'fied  and  unconsticutional,  -These  practices 

fnc^tided  the  fqllwing::  ;(l)  ;All  black  employees  who  held  supervisory  ^  . 

>♦  P°^^H^^*'  "|^^<^*\'^^*e  ^former  dual  ^Syateo)  JW'ere  ^e{>rjAr0d      sticTi  ,    /  .  «v 

V*  "    1  o  slbilities  •vfifnaer  .the  jAcr^er.     (2).::^BlScks  were-  no't  considered  for  super- 

.  r*   ^^^yl:fory''posl-tl,ons  be'cause  they  allegedly  lacked 'the  necessary' expertise 

^  ,  ^  '  .        •         •  •      '    *.  •  ' 

Provided 'by  Auburn  University,  Alabama's  white  land  grant  Institution 

r\whicfi  Utt«il  1^964  excluded  blacks.    (3)  ^Un^er  the  merger  blac^ks  were  assigned  • 


^- -  165,    Sfctf^n  v>,  ghilpott,  -supra  'note  89;  *  !    '    .  '  , 

•  -  166.  in- ahftther  case.  Wade  v.  Mississippi,  a  judgment  was  handed  H'own  ' 

•  -  against  the  Missjts^ippi  Cooperative  fiictenston  Seryice  (MCES),  in*wiii<:h,  , 

MCES>was  found' to  be'" dfscrlniittating  ag'Alnst  blacks ^witti^regard  to  pijo- 
'     mptidns/ hiring,  ass ignmentsj/and,  Salaries,  .^The  »cotirt' o^^  to 
-  •    g^raKtr  immediate  procfotions^'wifch  back  pay  to  "t^w  named  ^plaintiffs    to  give 
^iblackif*  currently  employed  ",firsfc^  priorfiy  .f^r  consideration  foR  all  future 
;    .prpmofclons"  tp  top  p^sitioiis  wltliin  the  SerVipe;.;to  adopt  a  ."promotion* 
\  g04a*'%wheifcbjr  blackS  wpuid  fill  a^  substantial  number  of* 'forthcoming 

•  '  r vacaiicies;  to'  use^i-ts  best  effqrts  to  flevise  a  nondiscriminatory  personnel 

evaluation  systan  fh  accordance  with  stahdards  required  by  the  Equal 
Employment^'C^por tunity  Cojmniss ioh ' ^  (EEOC) *  Guidelines  on  Employment 
Selection.  Procedures;  to  develop  a  salary  Schedule  which  will  eliminate 
.the  effects  of  discriminatjtirfn  Between  Vhite  and  black  employees;  arii'd  to 
.'adopt  an  affirmative* minority  recruitment  plan  reasonably  calculated  to 

ensure  immediate  rejsults.  ^Although  the  court  refused  to  iriapose  specific 
•  qucTtas,  it  expressly  reserved  the  poWer*  to  set  minimum  requirements  if 
^^MCES  failed  to  Hire  pr  promote  qualified  ..Slacks  witljin  a  reasonable 
"pcripd  of  timew      '       /  ^  •     '  .  . 

"  _  \The'c^urt  also  fbund^^diflrcrimirUttonVithih''the  MCES-sponsored  4-H 
homemaker  dlubs.    The  court- 6rdered' that  each  loca'r  cl,ub  adopt  ? 
'  written  "affirmative  action  plan  designed  t'o  eliminate  discrimination 
in  its  membership  Wd  pro^raia  .{)ractfces.    In  addition,  MCES  was  enjoined 
froni  prohJLbttiiig  club'actffvities  in 'th^  State's  integrated  public  schools 
and  was  oirdered  to  discontinue  sporisorsffip  of  club  events  in  schools 

J     having  racially  discriminatory' policies ►    Wade  v.  MisslsHippi  Coopera- 
ti-vp  Extension  Service,  supra  note*  89.  — 


:  i^  '  ^  (A        '  ' 

^'only  tp  counties  which  prior  to  the  merger  had  Negro  Extension  officet^, 

*•    '        '^^  .   '  .  •  :  ' 

.•(4)^'JBlacks.were  assigned  to  subject-matters  dealing  primarily  with 
the  probl^s  of  low-income  fanners. 

.  In  Strain,  the  court  ordergfl  an  end  to  the  techniques  which  had 

^een  ^used  by  the,  Alabama  Cooperative  Extension  Service  (ACES)  to 

deny  blacks  .positions  of  responsibility  under  the  merger.    Some  ojc 

the-^elemehts  of  that  order,  which  formed  the  "basis'  for  subsequen:t 

ySDA«  compliance  activities  in  the  Extension  Service^  were: 

1.    The  Alabama  Cooperatjivf!  Extension  Service  was  directed  ' 
^.^-.-^^-tcrgive  first  priority  t6  eligible  blaclcs  for  consideration 
.  for  all  future  promotions'  to  County  -Extension  Chairman  and 
Associate  Chairman  positions,  the  highest  Extension  positions 
'  t4t  the  county  level*     ,  , 

\  -  ^  ^2,    ACES  was  prohibited  from  Considering  as  a  factor  in  pro*> 
moting  blanks  to  the  positions  of  County  EoctenaJLon  Chairman 
and'  Associate  County  Extension  Chairman  whether  a  black  is 
acceptable  to  a  county  governing  body. 

3.    ACES  was  enjoined  from  eillminating  black  applicants  ;fr'om 
i        consideration  forilthe  position  of  County  Extension  Chairman 
and  Associate  County  Extension  Chairman  Because  they  do  not 
have  a\  technical  agricultural  background  from  Auburn  University,, 
the  predominantly,  white  land  grant  institution  in  Alabama,  ^ 

4k    ACES  was  ordered  to  formulate  and  present  to  the  ^ourt  for 
^  review  a  salary  schedule  £or  black  employees-  which  would  equalize 
their  salaries  with  those  of  comparable  \rfiite  employees*  In 
4       evaluating  the  similarity  o£  qualifications  of  various  emplxiyees^ 
the  court  suggested  to  ACES  that  It  consider  such  criteria  as 
educational  Background  and  length  of  service  ^th  ACES. 

5*    The  ACES  was  ordered  to  discontinue  Its  practice  of  hirittg  - 
only  whites  to  fill  positions  vacated  by  whites  and  only  blacks 
for  positions  vacatedvby  blacks*  167 


167.  Strain  v.  Philpot.t,  supra  note  89,  unreported.  Civil 
No.  840-E'(M^.iy.  Ala.  Sept.  I,  1971). 
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B,     Affirmative  Action 

The  Strain  case  had  a  significant  Impact  on  the  Extension  Service 
<?ivll  rights  compliance  program.    USDA,  in  .conjunction  with  the  Department 
of /Jiistlce^  determined  that  the  cowt  order  in  Strain  shoulcf  be  adopted 
for  application  to  all  State  ES  programs,    thus,  in  February  1972,  the 
two  agencies  Issued  a  model  affirmative  action  plan  nased  on  that  order.^ 

^    *    ;     ^  '     ^  *  ' 

-  to  ensure  ciyiX  rights  compliance'  In  employm(^nt  i^d  services  in  the ' 

:  168 

•  Cooperative  Extension  Services, 

<  "'♦■**' 

1.     anployment*  -  ) 

'    ^-  ^  '  •         '  I  '  ^  , 

tnierc  are  several/deficUcncle#  in  the  model  ^t|4i».  Flrs^  the 

goal  of  the  USDA'sjagdal-irtSn,  as  It  deals  with  employment,  <8  hot  full 

equal  employment  opportunity;  Ra titer,  the  plan  has  set, forth  *  number- 

Df-speclfic  goals  for  all  States  as  well  as  several  ad^i^ional  goals  for 

States  in  the  South.         The  goals  for  all  States  l^ude:    (1)  providing 

.^minority  employees  an  opportunity"  to  work  with  white  ^.fients/  (2)  providing 

minority  clerical  employees  an  opportunity  to  work  with. white  profesii^onalsj 


USDA,  "Affihnative  Action  Plan  for  Ifeetit^  Nondiscriminatory  Legal- 
Standards  In  Employment  and  the  Conduct  o*fj»ll  Programs  by  State  Coopera- 
j<tive  Extension  Services,*^  Feb*  28,  1972  hereinafter  referred  to  as 
^    Affirmative  Action  PlanA  • 

«    169.   The  model  is  in  two  sections* !  The  first  applies  only  t^  the  Southern' 
States  which  operated  dual  systems  prior  to  the  passage  of  the  Civil  Rights. 
Act  of  1964#  .  The  second  applies  nationwide^   Three  States  which  were  sued  . 
-  because  of  allegations  of  discrimination^  in  thiSlr  Cooperative  Intension 
programs  were  exempt  Jteom  both  sections  of  the  plan*   These  States  are 
,    Mississippi,  North  Carolina,  and  Alabama*   Thus,  the  first  section' applies 

to  12  States:   Arkansas,  Florida,  Georgia,  Kentucky,  Louisiana,  Haryland, 
*    Missouri,  Oklahoma^  South  Carolina,  Tennessee,  Texas,  and  Virginia. 

v-i*  '   -  *      "  '  '  .  ^      '  •    *  ^■ 
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(3)  hiriqg  minorities  to  fill  vacancies  left  l?y  norijainocltles  as  well 

M  minoritiesj;  (4)  providing  all  proiCesslonal  employees  an  opportunity 

to  apply  for  vacant  positions;  (5)  eliminating  salary  differential  baaed 

^on  race,  national  origin,  or  scxj  and  (6)  eliminating  sex  as  a  requirement 

•       ^  170 
for  eanploymenc  except, ^ere  it  is  a  bona  fide  occupational  qualification* 

l^or  Southern  States,  the  goals  also  include:  (1)  gi^irljig  priority  in 

^consideration  for  promotion  to.  blacks  demoted  by  the  merger;.  (2^)  elimir 

nating  patterns  of  vhites  replacing  whites  and  blaclcf  replacing J>l9cks; 

(3)  making  the  proportion  of  black  employees  equal  to  thelip  proportion  in 

the  population;  and  (4)  adopting  nondlscrlmlnatojry  standards  for  selection, 

'       '  '  '  .        -171  . 

assignment,  transfer,  promotion,  and  termination*         'Ettese  goals,  even 

<  * 

taken  together,  do  not  constitute  a  con^lete  presc^riptiott  for  equal 
employment  opportuniQ?,  and  even  if  all  these  goals  were  achieved  it     ^  '  * 
wok^ld^e  possible  for  discrimination  to  continue*  Mo))t  notable  a^ong  the 

4eiici«ncics  of  the  model,  plan  is  the  Inadequate  provision  for  equal  opportunity 

^  '       ^         17L  / 

for  norbiack  minorities  and  women*      Moreover,  the  plan  calls  for  treatment 


170*  Affirmative  Action  Han,  supra  note  168* 

171*  Id*  ^  ,  ' 

172.  If  the  goals  for  the  South,  which  deal  only  with*  blacks,  were  ex- 
panded to  include  nonblack  minorities  and  women  and  used  In  all  States, 
the  plan  vould  be  improved^    ^  , 


of.  ttteorlfcleB  vhich  couW  result  in  oaly  minimum  Intisgmfclbn*  ^  v 

Second'^  th«  Bodel  pliftn  does  »ol  iseet  the  standards  set:  forth  in 
the  guidftlines  o|  the  Office  of  Federal  Contract,  Compliimce  of  the  .  ~^ 


i^^J,  .  For  example^  one  goal  of  the  model  plan  is  expanding  opport:unitie$ 
for  minorities  to  vork  Vith  clientele  othe^^  than  loewbera  ot  th&ir  own 
group »  *  The  plan  doea  not  iet  as  avgoal  assj(gnin4  whites  to  positions 
where  the/  would  worfe  with  minority  clients  A  Ihe  model  plan  also  specifies 
that  minority  'secretal^ial  and  dlerlc^il  empioyacs  should  not  be  limited 
to  working  in  of f ices  where  their  supervisoirs  are  jMbers  of  tU^  samej 
minority  gcdup^  but  the?re  if.  no  suggestion  thao  whites  be  given j?he,oppor-. 
tunity  to  work  under  minority  supervisors.   The  lliiiitatiohs  of  the  model 

^  plkn  can  be  seen  by  an  examinacion  of  a  State  plan  yi^ich  showad  that  in 
many  countiefe,  s^jrvice  was  along  racial  linesrf>*s^ite  agents  served  pri- 

^marily  whites  and  black  agents  servad  primarily  blacks.   The  -State's  pro* 
poMsd  remedj^  of  this  problem  cali.ed,fpr  a  greater  opportunl^ty -f or  minor ir 
ties  to  serve  whites.   It  said  nothing  of*  increasing  the  opportunity  of 
whites/to  serve  minorities «       *  . .  .  .  , 

By  agre^jament  with  the  Director  of «USpA*s  Division  of  Compliance  and 
'  Enforcenant^  Office  of  Equal  ;0pp6rtunity»  this  COnmlssiort  hai  not  used 
names  of  persons  or  'States  or  other  idenLtifying  features  in  referring 
to  the  affirmative  ac^tioh  tl*M*   See  ^letter  from  Jeffrey  Mp  Miller, 
Assistant  Staff*  Director  for  Federsl  Civil  Hights  Evaluation,  ^U. 3. 
Comnissioh  on  Civil  Rights,  to  ftichard  JC,  Beer,  Directot,  Division 
of  Compiiance  and  Enforcement,  O^ice  of  Equal  .Opportunity,  U.S.'    **  ' 
Dipartmant  of  A|(riculture«  Feb.  6^  1975*  ,       ,  ,  \ 


DtlMirtMnt  af-^abot  and  the  BqiuV  En^loymeat  Opportunity  Copnitii^on. 

•fflrnmtive  action  plan  ehould  contain  a  worW.force  analysis  to 
detttmine  i£  there  are  fewer  women  or  minoritiet  employe^  in  each 


174.    See  Office  of  Federal  Contract  Compliance Revised  Order  No«  4 
.41  C«F*R«  i  60-2.1,  et  seq.  :(191U) .    Revised  Order  No.  4  outlines 
requirements  by  the  Office  of  Federal  Contract  C6mi>liance  bf  the 
Department  6f  Labor  for  compliance  with  Executive  Order  11246  by  non^ 
construction  contractors.  .  ' 

\  \       .        ^  -  ^  ^^^^  . 

USDA  noted f 

.  The  Conmisslon  fails  to.  ackhowiedge  that  the 
prototype  plan  was  issued  bas^d  solely  upon  —-  - 
the  Alabama  decree.    The  "Affirmative  Action' 
*    ^Plan"  in  this  instance  was  not .necessarily  de-  ^ 
ve loped  to  meet  the  criteria  pjE.a  hypothetically 
*  named,  "affirmative  action  plan*'  of  other  agencies^ 
The  Comnission  should  filsp  be  aware  that  the  Office 
of  Federal  Contracts  Compliance  Authority  does^not 
^    apply  to  Grants-ln-Aid/  Wright  letter,  supra  note  72. 

WhUe  the  authority  of  ^  this  Order  extends  only  to  companies  that  are 
nohconstruction  contractors  of  the  Federal  Governxnent,  the  Order 
describes  «the  steps  necessary  for  any  employer  to  ensure  nondis<^ 
crimination  in  employment  practices  and  to  affirmatively  eliminate 
underutilization  of  minorities  and  women.    Revised  Order  No.  4  is 
discussed  at  leng^th  in  United  States  Commission  on  Civil  Rights^ 
Statement  on  Affirmative  Action  for.  Equal  Eraploroent  Opportunities, 

(Feb.  1973) See  also  Equal  Employment  Opportunity  Comnission, 
Affirmative  ActiohN.  A  Guidebook  for  Employers  (1974);*^and  U.S, 
Conmlfsion  on  Civil  Rights,  The  Federal  Civil  Rights  Enforcement 
Effort  1974>  Vol.       To  Eliminate  Bnployment  Discrimination  ch*  3, 

\(July.  1975).  •  .  /  . 


J;ob  category  than  would^bjB^,;i^;^ijJ^^d^  availability  for  the  job. 

If  this  analysis  shows  that  women  and  minorities  are  underutilized  in 
tihe  enptoyer.'s  work  force,  then  the  employer  should  be  required  io  develop 
nuinerical  goals  and  timetables,  or  measurable  targets,  which  must  be 
direefe«^-tp.-obtaining  prompt  and  full  utilization  o£  minorities  and  women. 
Goalstand  objectives  must  be  developed  by  job  classification  ahd'organi- 

^  ■   :i76     /  .      "     -  .  •         ■  ,  "  -  - 

zational  unit.  Additional  required  elements  of  an  affirmative  action 


.'pi^ 


include  the  development  and  implementation  of  internal  auditing  systems 


to  measure  the  effectiveness  of ^ the  plan,  the  development  or  reaffirmation 
of  an  equal  employment  opportunity  policy  and  dissemination  of  the  policy, 


175,  41  C.F.R.  i  60-2. 11(a)  (197.4),  as  revised,  39  Fed.  Rgg.  25654  (1974)J  / 
Availability  is  determined  in  the  area's  work  force,  the  number 'qf  minorities 

7and  women  having  the  necessary  skills  for  the  jobs,  the  existence  of  Xrain- 
ing  institutions',  and  the.siare  of  minority  and  female  unemployment  in  the 
surrounding  area.«   The  employer  must  also  consider  the  availability  of 

'promiot^le  atid  transferable  minority  and  female  employees  within  its^    >  >  - 
otganizatioh.    See  41  C.F.R.  §  60-2. 11(b)  (1974),  and  memorandum  from 
Philip  jI  Davis,  Director,  OFCC,  to  Heads  of  All  Agencies,  Technical' 
Guidance  Memo".  No.  1  on  Revised  Order  No.'  4,  Feb.  23,  1974.. 

176.  See  41  C.F.R.  I  60-2. 10  (1974).    Goals  are  not  quotas  which  must  be 
wkf  but,  rather,  objectives  by  which  good  faith  efforts  may  be  measured. 
41  C.F:R.  I  60-2.12  (1974).    Determination  of  whether  a  contractor  is  in 
compliance  with  the  Executive  orders  is  not  judged  solely  by  whether  or 
not  it  reaches  its  goals;  instfead,  a  contractor's  compliance  status  is 
reviewecTih  light  of  the  contents  of  the  total  "affirmative  action  plan 
and  the  extent  o£^ adherence  to  the  ^lan.    41  C.F.R.  f  60.-2.14 '<1974)  • 

A  failtire  of  a  contractor  to  meet  its  goaltr  may  result  in  the  issuance  ^     ,  „ 
of  a  show-cause 'notice.    On  August  11,  1972,  President  Nixon  issued  a 
letter  to  all  agencies  cauti^ing  against  the  use  of  numerical  goals 
predicated  on  proportional  reprei^entation  or  applied  as  If  they  were 
quotas.    In  September  1972,  OFCC  reviewed  its  regulations  and  ordars 
and  found  that  they  were  not  in  conflict  with  the  Fresident^s  directive. 
Hambrandum  to  All  Heads  of  Agencies^  from  James  D.  Hodgson^^  Secretary 
of  Labor,  Sept;  15 1972 ♦    For  further  disonsaion  of  thi^  concepts  of 
goals  and  timetables,  see  Statement  on  Affirmative  Action  for  Equal 
Broploymeh^t  OpportunltjA<l«  supra  note  174»  '  • .  * 


no     ,  ,^ 


.the  development  and  Implementation  of  "action  oriented"  prograns  (such 
.as  validation  of  testa  and  other  selection  techniques  to  assure  theii 

'  '  m  -  ^  - 

job^relatedness  %        ^nd  elimination  of  .barriers  to  minority  and  female 

^  178  ■      *  ^  '^f' 

recruitoeht),         and  support  of  outside  programs  designed  to  Improve 

employment* opportunities  for  minorities  and  women.  •  - 

USD^*8  model  plan  does  not  require  a  work  force  analysis  hy 

Job  category?^  It  doe^  .pot  require  the  setting  of  numerical  goals  and 

it  does  hot  require  the  validation. of  selection  techniques,  tg  assure 


177.    The  Supreme  Court  has  held  that  if  a  selection  pr9cedure  which  results 
in  a  disproportionate  rejection  of  minority  applicaht^  cannot  be  shown' to  . 
be  related  to  job  performs^c^,  that  practice  is  prohibited.,   Griggs  v. 
Duke  Power  Co.;  401  U.S,  424  (1971).  '      ,  ' 

,178.    This  Commission  has  identified  some  common  examples  of  discriminatory 
recruitment  barriers;  . 

y  '  ,  f  ' 

.    When  an  employer'.  ,  .relies  upon  word-of-mouth 

contact  for  recruitment,  minority  persons  who 
have  less  access  th^n  othet  persons  to  informal 
.  networks  of  employment  information^'  such  as 

through  present  employees^  or  officia^.s,;^are 
denied  equal  access  to  available  opportunities. 
Recruitment  at  schools  or  colleges  with  a' 
predominantly  nonminority  or  male  makeup 
'  is  discriminatory-^when  comparable  recruit- 
ment is  not  done  In  Vpredomfhantly  minority 
or  co-ed  institutions.    Statement  oh  *  . 

*  Affirmative  Action  for  Equal  ftnoloynent.  . .  ,  • 

Opportunities  >  supra  -note  174,  ati  5.  ,  • 


/y.r  179 

their  Job-related^'s.  Essentially*  USOA's  model  plan  only 

requires  analysis  to  measure  conformance  wltht  its  narrov  goals* 


179*  ^However^  the  model jp^lan  does  require  that  State  ^ctension  programs 
in  the  South  "evaluate  present  minimum  qualification  requirement  standards** 
fiot  selection,  assignment,  promotion,  and  transfer  to  d%|^rmine  if  they 
.'^rejient  barriers  to  equal  employment  opportunity*    It  contains  no 
CMparabie^ requirement  for  other  States,    It  does  not  provide  any 
Ins^uction  to  the  Southern  States  for  hov  the  required  evaluation 
should  be  made*    It  did  not,  for  examplre,  refer  States  to  the 
selection  criteria  set  by  the  Equal  Employment  Opportunity  Commission 
for  guidance  in  this  area./  ^E£OC*s  employee  selection  guidelines  are. 
published  at  29  C.F.R.  •  1607.1,  et  sea.  (197A).    OFCC  has  published  guide- 
lines on  employee  selection  similar  to  those  of  EEOC  at  41' C.F.R.  I  60-3. 


of  BUkffit^B  jstibald  b«  tji*  tiM  at  thoit  in;the  mrta  of  employments 
Ibr  taMiple^  the  pian  shpuld  include  dete  on  the  r*ee,  ethnii^  ofisiti» 
end ^leic.  ot  protif^  perticlplints«   thiii "thoald  be  competed  irlth  redely 
ethnic »  end  eeioiel  defce'  on  l;h#  <iuiql^«r  pi  pereoni  eligible  to  pertlci^ 
^pet#«^      Vhere  nlnoritiep  or  ifoeMfn  ere  underrepreeented  es  ptogren 

p«rtieipente»'  e  coe^irehefieive  effirmetlve  action  plan  efaould  include 

'  \  '     ,       -  ' 

aii  aeeeeeMnt  of  «hat  bartiere  to  alnotity-  and  feoiale  .participet:iph* 

182  .^  -  •  \ 

eiiat*        Hie  plan*  should  then  specify  chan|eft*  to  be  made  for 
elialnation  of  these  barriers  and  it  should  set  nuiniricat  goals  end 
tioMtables  for  increasing  minority  end  femele  participation. 


180 ♦    USDA  stated:  - 

Title  VI  of  the  Civil  Rights  Act  of  1964  cites 
three. criteria  as  the  basis  of  discrimination, 
i,e»/  race^^^color,  and^ national  origin.  "There-- 

—   .iflre,  the  first  sentence  is  supposition  %nd  t^e  ,  ,\\ 

rfineinder 'OjE_the_peregreph  is  based  upon  it. 
/r/ootnote./*i82/  is  conjecture  alio.  Wright' 
letter,  supra  note  72»  " 

181.  See  U.S.  Commission  on  Civil  Rights,  To'  Know  or  Not  to  ICnov: 
Collection  and  Use  of  Racial  and  Ethnic  Data  in  Federal  Assistance 
Programs,  supra  note  142,  15-17,,  26-29  (1973).'      '  - 

182.  In  Extension  Service  programs  such  barriers  eiight  include  biatant 
^xclus^ion  of  minorities  from  organisations  receiving' ES  assistance  or"^ 
from^ES  programs  themselves,  establishment  of  geographic  boundaries 
for  participation  so  as  to  segregate  minorities  from  nonminorities, 
failure  to  ensure  that  adequate  information  about  planned  activities  . 
reacher  minorities  and  women,  setting  meeting  times  and  places  vhich^ 
make  activities  inaccessible  to  .minorities,  or  setting  exclusionary 
^criteria  for  participation  (for  exemple,  requiring  that  participants 

in  a  sewing  class  possess  seving  machines  of  their  own). 


^  VSDA't  iK)d<tl  piiin  ictquires  d*U  «n«ly«i»  on  b«tlc  unit*  oJE  pro« 
:gnm:^piirtjLcip«tion;  for  txample^  the  t«ci«l  ai^d  ethnic  coStpotitlon  o£ 
4rH  and  homemetcert  t:lubt  muit  be,  co>^)Mred  with  the  racial  and  ethnic. 
*.co»po«ifcibn  of  the  poRi^tion  eTIpbte  to  participat¥  in  fcheee  clube. 
Thej^laiv  alio  te^uirea  States  to  epecify  the  action  to  be  taken  where 
there  are  civil  righta  violatione.      ^  ^ 

*^     U^DA'a  model  plan,  however^  it  deficients  a  n<tmber  of  respects  4' 

One  of  its  limitations *is  that  it  vsf  drafted  prixir  to  the 'passage  of 

.    *         •  *  183       .        f  ,  X 

Jitle  IX.  of  thil  Iducabion  AinendoMrnts       at  A  tiam  when  there 'was  no 

'prohibition  against  sex  discriti^inetion  in  the  delivery  of  services  in 

'  *  ^  •        '     '  /    /;       '     '  '  " 

^Extension  Sejrvice  programs* '  Thus,  although  it  prtfvides  for  affirmative 
^ttelon  with  regard  rh  raVisl.  agd-ethhic^iacritaination,  it*  does  not 
cover  sjix  discrimination.  '  *  ' 

Anothe^^  limitation  is  that  it  requires  data  collection  j6nly  on 
'basic  units  of  program  pa'tticlpajtion,  such  as  4*rK  club  meofbership'  and 
membership  in  special 'interest  groups'.   l)ata.  on  minority.  i>articipation 
in^  supplementary  activities,  such  as  individual  4«**H  camps,  workshops, 
jindllS4rate-and--nationai-conferenfesV"/l«-  The  most  serious' 

limiji^ation  of  the  ^odel  plan  with  ^respect  to  servi'fes,  however,  is  that 
where  data  reveal  s.egregation  ror  .underrepresentation,  the  plan  dojes  no.t 


IS3.    USDA  stated:    "The  ConmlssiOn  conti^u^p  to  labor  under  its  own 
^sstmjption  of  coverage  of  Titie  IX  when  in  fact  tb;is  has' not  been  . 
determined*" ^  Wright  letter^,  supra  note  12. 

Note:    The  coveragf&  of  Title  I3C  is  discussed  on  pp«  38-'42  suQra« 


ce^ulr%  a.  cpmptehensive  analysis 


nor  does  it  require  numerical 


to  identify  barriers  to  participation, 
imetables  to  increase  minority  .t 


IS  CO  loenci 
gojils'  and  ti 


participation*- 

-  -i^.   

3.     Approved  Plan! 

.    At*first,  State  plans  werel required  to  be  submitted  to^USDA 

for  approval  by  July  I,  1972,  «ith  full  implementation  to  occur  by 

Bactober  3i,  1972*;    'The  deadlines  were  then  ^tended  to  September  1,^  1972, 

and  February  28,  W7fl,  respectively,  giving,  the  State  Extension 

Sarvices  10  months  ko  develop  plans  and  a  full  yea'r  to  implement 

^  185    '    •      '  /  ^  ,  - 
them^^'"    Nevertheitsa,  in  June ^1973  final  .approval  was  still  pending 

on  the  plans-of  14  States  and  it- was  not  until  January  1974,  more-  than 

.  / 

15  months  afc«r  tme  t>lans  were  due,  that  the  final  State  plan;  that  of 
yirginia,rwiiS;  approved. 

A  review  Ji  several  of  these  plans  indicates  tlvst  in  many  instances 
civil  rights  was  inadequate.    For  exampj#,  one  State  plan 

declared  tha/  scFvltffc^^^^^hmt  State  is*  across  racial  liijiea,  but  this 
v«*  not.  docftmented  by  data  ln-th«'pl«n.    Indeed,  thope  dat«  ihowed 
tb«.tt„.,(*/,23  t)ercent  of  the  State's  Extension  Service  clientele  were 
bUck  «na  77  percent;  of .t^e  clientele  were  white,  (b)  19  percent  of  the 


ack  and 

ientae 


clien^4le  served  by  white  agents  were  black  arid  81  percettt  yere  white, 
(c)^5  percent  of  the  clientele  served  by  black  a6:e«ti  were  white  and^ 


id.  Thi 
ne  undei 


le^pl'an,  "instead ,r«asks  recipients  to  set  remedies  on  the  basis  of 
ne  unoerrepresentation  "oc  segregation  without  requiring  that  the  recipient 
.TJ«nti-fy-the-^auses-of-the-dlsc^4mlwit4.<>nr-«n<l^thas-i:he_pla^   

necessarily  direct  that  the  causes  be  eradicated.  .  / 

A  comprehensive  analysis  would,  at  a  niiniinum," include  an -«8se8«w,ent  of  the 
ixtanC  to  .which  possible  barrieri,  stjch  as  fsach  of  those  mentioned  ;Ln 
note  182  supra,  impacc  upon  minority  participation. 

185.    Xn  its  Reassessment  tepoft  this'Coomisiion  noted  that  the  Office  ^ 
of  Equfi  Opportunity  objected  to  extending  the  deadlines,  but  was 
overruled.    Hiassassmani?-  report,  supra  note  88,  at  273. 


IS^  pcrcenf  were  black* »  ThOi»  the  black  agenti  were  largely  8erv£ng\blacks« 

^  .   *  '  .  • 

Although  the  lerSrlce  pattern!  a£  the  black  agents  are 'proba1>ly  «^  - 

attxibiitablft  to  discrlminatioity  the  plauw  lets^ao  ^oals  foiT  remedying  *\ 

•     '  •    r       >  ^    '   ^        ^       ^  '^'j   ^  % 

the  tproblaotl^    %  *  *  •        '    .      '  ■*        ^       -  ' 

In  thft  saaM.plan,  an  analysis  by  raee  and  sex  indicated  that  ' 

'    blackti  and  VoMn  had  salarier  lov^r  than  those  of  white  males' In  " 

^  thetaaM^  job.^   Salary  differentials  based  on  race,  ^thnic  originy'or 
'4     *  -  .        •  /  ^  '   \   J  • 

sex  are""  outlavf^d  by  Title  VZI  4f.,tha  Civil  ^Rights  Act'  of  1964,  as  " 

'  ^    187  '    '  >  ^ 

aaandfd.        Salary  ^fferantials  bas^d  on        *te  also  outlawed  by  ' 
t  .       *  \         /    .188       •      ^  '  ^  '  " 

.  ^  tba- Eqiial,  Pay  Act.       'Mora^^ve^,  both  Uw^' Authorise,  the  payaient 

^   *    -  /  V  - 

^*  '     '  ^  %        '\  *  ,        .  .       •  ,      •  .  .> 

186\    USDA  atated,  hovevei;;  "The  dita  cited  in  tUi*  paragraph  confirm  the 
,  States^^  evaluation  ^^hat  seYvice  Is  .parforraird -across  racifl  lines." 
Hri|^h^  letter.  -  supra  note  72.,  ,^  >^       '  •  *   '    *  * 


-T:87tT-*TrairVl!rstates^:  *        .  '~  — ^~  " 

.It  sjhall  be  an  unlaijrful  employment  practice 
^        ^.^^^       employer.  «r4 to  discrimf^ate  against  ' 

any  individual' yi'th  respect  tor  hU  compen-  I 
.        sation;  tarms,  conditions,  or  j^tivij^eges  ot 

employwaht,  because  of  such  individual's   —  ' 

race,  color;  rellgipihV  ftex,  or  national  1 
\  origin..  •  t^^42  U.S. C.8  200Qe-(2)  (a)  (1)  (1970)  . 

188.  ;  The  Equal  Pay  Aot  hf*i^6\(29  U.S;C.'  i  206(1970)),,  whlch^amends 
Section  6  of  |:he  Pair  Labor  ^Standards  'Act  of  1938,  as  ftiende'd'  (codified 
In  scattered  alftctions  of  Z9i  42  U.S. '(1970))  provides  that: 

»  '    \  ,  *   

No  ainployer  having  emplpyees  subj.ect  to  any        .  \ 
provisions  of*  this  Saction  shall  discrimitiate, 
within  any  establishment  in  whict).  such  em-* 
ployeea  are'  emp^oye^,  between  employees  on  the  ^ 
basis  bf  sax  by  paying  wages  to  employees  in  ^ 
•uch^jifl|^ablishment  at  a  rate  less  than  the 
'  rate**at|  wlilLch  he  pays  wages  to -employees  of  the 
'  opposite  sex  in  such  establishment  ^or  equal 

,  work  bnljoba  t'he^parforMnce.  o^which  requires^, 

equal  sl^ill,  effort,  and  relponsibility,  and    ^  ^  \ 

which'^ara  performed  under  similar  working  con*^ 
Aditionft.U.    "2*9  U.S. C.  I  206(d)  (t)<i970)':: 

AC     '  .  ^'^^ 


76 


189 

of  buck  vages  vhere  violations  are  found,      and  both  apply  to  the 

1$0         *  /        ^  ^y. 

employmcat  practices  of  State  governments.        Despite  the ' fact "thlt* 

*  • 
salary  differencials  based  on  race  and  sex  are  illegal,  the  State's* 

affirmative  action  plan*8ets  no  concrete  plan  to  remedy  the  probl^'i 


189 •   Title        provides  that: 


If  the  cdur.t  finds-,  that  the  respondent  has 
Intentionally  engagied  in  or  is  intentionally 
engaging  in  an  unlawful  employment  ^jractice 
changed  in  the  coii«plaint»  the  court  isaay  enjpln_ 
thp  respondent  from  engagftng  in  such'  unlawful 
employment  practice,  and  order  such  Affirmative 
action  as  may      app^rqpriate,  vhich.may  Include^ 
but;  is  not  limited  to»  reinstatement  or  hiring 
of  employees,  with  or  without  back  pay  (payable* 

'  by  the  employer,  emp^loyroent  agency,^  or  labor 
organiration,  as  tfie  case  may  be,  responsible 
for  the  unlawful  employment  practice)^  or  any 
other  equitable  relief  as  the  court  d§cms 
appropriate*    Back  pay  llabiiity  shall  not  - 
accrue  from  a  date  n»re  than  two  years- priw  tc 

-Jdii^lllng  of  a  change  with  the  €ommission.  ^ 


ftiterim..  earnings  op  amounts  eairhfble  with 
'  reasonable  diligence^  by' the  person  or  pex^ons 
discriminated  against  shall  operate  to  reduce 
the  back  pay  otherwise  allowable .  U.S.C. 
i  2000e-5(g)(Supp.  II,  1972) •  .    ^  .  V* 

The  EquatPay  Act  of  1963^  29  U.S»C.  §  206(d)(1970),  which  is  enforced, 
-by  the  Secretary  of  Labor,  provides  that  in  the  event  of  violations  of 
the  Equal  Pay  Ac t,.  the  Secretary^y  file  for  back  wages  of  generffjly 
up.  to,  two  years.  ,  29               217  (1970),    If  the  Secretary  elects  to  ^ 
have  the  suit  heard  tn  a  jury  trial,  the  suit  m^y  be  not  only  for  back 
wageTT^st  but  additionally  for  damages  equal  to  those  back  wages. 
29  W.S'.C.A.  8  2l<><c)-(Cum^l9^5-)-.^-^«  ^  —  

190.    In  1972,  Title  Vll  was  amcnd&d  by  the  Equal  Emplojmjent  Opportunity 
Act  of  1972  ^to  include  State  and  local  government  employecfs;   A2  U.S. C. 
f  2000e(a)(S*upp»  11;  1972).    Activities  of  public  employers  are  also 
covered  by  the  Equal  Fay  A<^.    29  vi.SXM  §  203  (s)  (5)  (Cum.  1975). 


77 


,  but  ptovtiti  only  thtt  salary  dif ferentlmli  would  be  csliminaijedi , 
^^"ajurapidly  as^udgitmry  procedures  «nd  rMourc««  will  iillov*" 

f 

It  vouid  appear  that  the  State.  e«a*indefinltely  pdit^)oae  action  to  j 
ellmitiate  the  talary  dif ferejitial*  if  it  claima  that  it  haa  intuff i- 
cient  fundi  to  do  so,  and  that  USDA  will  'not  require  iamediate 
equalitation  and  an  award  of  bact.wages*    By  accepting  excuaea  for  *  ,  ' 

inaction,  USS^  ia  eggouraging  the  violation  of  Federal  law  in  the 

,  -j^T-  -  .....  .1  ^ — _y — 

Cooperative  Ext«na>on/ Services #  " 

A  second  plan  evidenced  clear  deficiencies  in  the  Si^te  ES'li  servlt!a7 

to  persons  of  Spanish  spesking  background,.  According      the  plan^  this 

group  constituted  an  estii^ted  13  jpercent  of  the  population  eligible 

 :  ^   -   -  .   .  ^  ..  ^.  ,  ^   11  lHlg  Mip||jMii|t»W<**liW,'li«»»»'^»f'»''"''r*~'"^' 

•  '  '  ■■'    ^         'I      ^  iiiTirirM- ri.p  1,  .     rrr«»  irwr-r  it  mnriTri  ,       iii  .....    ^ 

to  participate  in  the  State  ES  programs  and  comprised-^a  signifi- 
cant population  wi^in  the  State.   Nonetheless >  the  State  affirmative 

action  plan  did  not  aniflyae  the  e:»j:tent  to  which  persons  of  Spanish 

^  *    ^  ,,1.  * 

speaking  background  were  csiployed  in  the >E& -program  within  the  State 

add  did  not  direct  any  of  its  plans»  toward  improved  employment  t 

practices  vis-a-vis  this  group. 


191/  In  another 'pTan>  USDA  permitted  similar  lack  of  commitment  to^, 
^correcting  salary  differentials*   Itie  plan  merely  promised  that 
^'ttforts  will  be  made  to  make  adjustments  within  *the  limits  of 
available  funds^» 


192.    For  example^  the  plen  prmised  an  active  cmploymenc^xfecruitment 
program  at  colleges  and  universities  attended  by  blacks*    There  was 
'no  plan  to  recruit  at  Institutions  attendee!  H>y  persons  of  Spanish 
apsaking  background*  ^  ? 


95 


T 


A  Uhlrd  pitn  h«d  £«ulty  cMithodt  tccc  det^ns^ining  the  number  of 
potentiAl  p*rtlcip«ttt*v  but  «pp»tantly  ;Chii  nad^biiftn  undetected  by 
ISSdK*    the  ixuffiber  of  potential^pwtic^^ti  ip  tne  number  of  ^^etsdnt 
eligible  to  pmrtictpate  in  Exten»lpn*SenHce  prdirtms,  Hliecher  or  not 
they  are  actually  participating*    the  Stab<(jpj^ni  hovWeriTdetermined 
that  for  one  ES  activity  the  total^  nun^er  of  potential  parttclpantt 
among  the  Staters  black  population  vat  only  44#    Y€t  942  blacks  vere 
, actually  pi^^ticipaclng  in  ;that  activity*  , 

In  that  State  |^lan»  affidavits  by  profeiiiionaif  il^nd  program 
specialists*  employed  by  the  ES  stating^  ^tljtitt  there  is  no  discrimination 

in  the  £S  prograsunrere*  substituted  forvfactual  data  on  tninOrity 

^     193  ^  '     /  *  ^ 

participati^«       One  of  these  persons  indicated  that  since  i»ore 

than  99  percent  of  all  persons  in  one  activity  vere  vhite^  '^it  is 

considered^  t}iat  the  problem  of  ditcs^tdlnation  does  not  exist  lutd  no 

action  is  required^"   Thus,  the  question  of  whether  blacks  or  persons 

of  Spaiiishi  speaking  background  might  be  excluded  from  that  itcttvity 

^vas  not  addressed<r  *      \        .  . 

VI-  Audits 

>    •  '  ^      /  ^      *  . 

tn  fiscal  year  1974,  USIA  condac'ted  audits  of  equal"  opportunity 

194 

in  employxttent  and  services  in  -19  State  Extension  Service«<  ^  The 


193  •   The  inadeqolicy  of  assurances      the  central  mechanism  In  a  compliance 

program  is  discusjied  in  l^aaaessment  report,  suprs^  note  -88,  X49-j50»     ,  , 

(1973).  ' 

•  ^ 

194.   Ihe  SfciCfed  audited  were  Arkansas,  CaXiforn^a,  CtoXorado,  Delaware* 
Florid*,  G«orgl«,  Illlnol«,  indl«n«,  K««»«»,  Kefitt^jr,  Ix>iji«l*n«, 
Maryland,  Miiaouri,  N«r  Jertey,  New  *ork,  Ohio,  Oklihco*.  Soubh  CMolina, 
and  T«x«i.   Ihe  firat  audit,  o£  TeXaa,  waa  coiBpletad  It^  September  1973. 
Ihe  laat  audit,  of  Florida,  was  cooiiletcd  in  March  1974.  •  '       .  • 


f 


V     .     -  ■         .  '  •        *     .   '     *         ■       '  .  .  "• 
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# 

t 

miittB  vere  conducted  to'«acerfc«ln  the  U961  of  compliance  by  State  "  ' 

«i.    -                   ■        -                                              ■            ^  .  '  ' 
J           Extension  Service*  Vlth  the  Civil  Rlghtff  Act  of  1964*    It  wan  the  • 

% 

tindetsfcendtng  of  OEO  staff  tH*t  if,  thes'e  audita  demonstrated  non- 

^       *                 .               •     >    •           '  ■ 
compliance  with  Title  VI,  no  further  efforts  vould'  fee  made  toward 

.        195                          •      v.                •  '  — 

%           conciliation.,.    The^pvocess  of  attefflptlng<yto>  a'chtjSve^iuntary 

compliance  had  gone  on  too  long.    USDA  had  ^een  seeking  full  compliance 

since  the  first  audit*  In  1965  bad  shown  Tlti§"%  violations.  The 

j^ff imaCive  action  plans  were-  a  comltment  by  State  Extenalon  * 

Sarvlcea  to  end  volimtarHy  the  effects  of  past  dlscrialnat'ion  at^i*^*" 

,  ^-    States  Which  4ld  not  honor  thaf  commitment  were. to  be  the  subject    .  * 

196        .          —                       •       ^  ^  \, 

of  enforceuient  actloue 

The  audita  vere  conducted  ^onstte.  and  the  audit  .report-s  contain^ 
vast  amounts  of  data^  often  by  county,      on  employment  and  delivery 

• 

of  services*    Generally,  the  audits  reported  on  recruitment  ptacticea/ 

■^'-^ — -■■  -  ■  .          ■„.  ■  \  ■, 

195.^  In  1973  tftls  Conmtssion  noted,  "No  excnse  will  remain  for  delay, 
by  /pSdfJ  in  terminating  assistance  to  recipients  if  discrimination  is 
^ found  In  either  their  employment  or  servicet/'  ileassessment  report, 
supra  note  88. at  273.                      •           ,    .  . 

*  * 

195  •    OS0A.  intentions  to,,take  enforcement  action  against  ES  recipients 
found  to  be  put  of  compliCance  jvitli  their  affirmative  action  plans 
ar^  discussed  In  grea'ter  detail  onpp«  92«>93  infra/ 

/ 

•  \ 

\ 

\ 

• 

197.    In  each  State  several  ^spuntlcs  were  visited. 

\ 
\ 

/  :     ••    •  •  - 

• 

V 

• 

•  * 

• 

.    o"        '  "     ..          MOu              .  .. 
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8«I«rie«»  job  dcacrtptioni,  «t«f£  trtinlng,  a**4«ory  comltteefti 


afflthmfcivtt  mctlon  pUn$^  type*  of  services  offered,  nuiaber  Ji|fd 

mce  Of  ethnic  ptigin  of  participants^  ard  Integration  of  par^iclpatipn. 

•       the  audit*  «howed  tl^at  progretn  hid  been  tr^ade  in  brJllgi^ig  non-  ^ 

dlicriifllnation  to  the  Cooperative  JBxtenaioh  Service  ^   USDA/found  that 

* 

In  «ooe  St*ce»  saUry  dlacrepanciea  between  minotitlea  Jfad  nonatnoritiet 

198  ! 

and  between  male*  and  female*  were  beginning  to  decwaae.        In  «6m<i 
state*. there,  waa'an  lncre*«e  In  minority  participation  in  nutrition 
program*  and  homenaker  dlubs.    Sometitses  an  increase  in  the  nosier  of 

integrated  actlvltljBi  war  repoHe.teS".   The  gain*  were  generally  not 

.  '     '       '     199-  '  .  . 

dramatic,  however^  *  ,«  ' 


198.  One  State  had  drawn  up  guidelines  for  salary  equalization.  In 
another  State,  the  uniyaralty  adjuated  18  women' a  lalariea  an  average 
of  $1,052  with  a  apecial  fund  it  had  reserved  for  that  purpoae.  In 
other  State*  aalary  equalii:atioh.  had  been  a**i«ted  by  prwnoting 
minoritiea  and  women.  ^  .  ■ 

199.  For  exrtnple,'  in  one  State  the  auditors  perceived  that  the  tncreaae 
in  mtnoctey  participation  in  horoemaker  club*  wa*  «ignificant  .enough  to 
mention  in  this  audit  •utamaty.    The  actual  increa*e  had  been  from  18Z 

.  minority  rparticipant*  in  1972  to  289  in  1974,  an  inci:ea*e  from  1.2 
'  percent  *f  total  participation  to  «  mere  1.8  percent.    Moreover,  the 
audltole*  coniild«3riw|:,i|li>.ho««toaker  club*  in  the  State  to  be  integrated, 
but  dl-d  not  provide  #  de'finltlon  of  "integrated."   Since  feyer  than  2 

 of-*vaigULOO~participanta.ji*rejaino£lty^^  ^ 

have  been  nominal.".  In  1970,  minoritie*  conatituted  more  than  10  percent 
.of  the  population  in  that  State.  . 

Indeed,  no  definition  'qS  in.tegration  was  supplied  in  any^'audlts.    It  la 
thua  poaelble  that-th*  inclu*ion  of  only  one  black,  in. an  othetwlfe 
all-whtta  activity  would  qualify  that  activity  for  being  Hated  a* 
integrated.    Another  State  rfUdlt  indicated  that  A2  homeoaker  eluba 
were  Integrated.   lhe*e  42  <}lub«  enrolled  a  total  of  96  minority 
and  808  noiaaltiorlty  mambera,  in  average  »^out  19  nonainority 
member*  and  2  mln^riity  raeoibara  pee  cliib.    3KU.970,  minoritiea  conatituted 
more  than  16  percent  of  the  nopuiatlon.  in  thitHStalie,  * 
'>  ■    •  * 


ERIC 
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/ 


.  state's  attention  4  yeajrs  awliet  as  a  result  of  a  USDA  audit  in 
xto  illustrace  the  differentials  found.  In  one  State  the  average  salary 
df  vhlte  (tmU  home  econoaiLsts  was  $9,883  per  year.    For  Wack  fetnale  r 
home  economist*^  the  averag^i  salary  was  $&,0<5,  ^Ihc  salary  differ- 
ent^tais  could  not  be  attributed  |o  differences  In  education  or  tenure, 
as  the  white  femaiea  averaged  7  years  tenure  and  the  minority  females 
avara^a^  17  ye"ars  tenure,  snd  the  inlnorlty;  femalei^avcraged  a  greatei^ 
nunber  pf' years  of  education  than  did  the  nonmlndtl^^emales.    In  ^ 
•another  State  the  kverage  salary  p£  therrttlnorlty  agents  wiis  about 
:$2,tk)0  les3;  than  the  average  salary  of ''the  white  agents,    ta  another 
State  the  auditors  reported  that  salary  differentials  were  accomplished 
by  giving  Blacky  and  whltiiS  different  Job  delicrlptlona  f dr. the  nhme 
Joba-  t         .     '  .  -  '  * 

201.  "in  one  Stat^*  aaori&;.  inore  than  100  county  and  arCfJi  directors,  none 
iras  a  minority •    In  anotlher  State  there  were  few  blacjka  In  manage- 
mtnfc  positions*    Promotional  opporSjglitlCs  were  poAtr  because  blacks 
ware  hired  only -to  fill  positions  vacirted-.kjjL^3j£kflu_^  ,  . 

#         •  w  ... 

202.  Withxn^at  least  one  State,  two  separate  Extension  programs  appcare 
to  continue*   An  all-black  staff  at  a  predoininantly  black  university  ^ 

*  served  a  black  clientele,   ^fhltes  at-thc  predominantly  white  unlVetsiLty 
served  both  blacks  and  whites.    The  State  held  two  llvesftock  shows, 
one  at*  the  vhite  land i  grant  cdllege  and  another  at  the  black  land    .  \ 
graiit  coilege.    The  blafek  they  was 

white  show  wis  manajsed  by  a  white  x^mU^    Both  showFwere  dfflcl^lly 
.c^pei;^  to^all,  regardless  of  race  or  ethnic  origin.    {Nonetheless,  the 
auditors  reported  that  few  blacks  entered  the  white  .^ihow  and  few 
whites  entered  the  black  show.    Ihe  Siate  Extenalig^  Service  main- 
tained that  it  bad,  glyen  no  thought  to  combining  the  two  .shows. 

In  that  State 'and  i there,  homemaker  and  4-K  clubs  Had  generally 
not  $een  integrated.   Often  the  .predominantly  black  or  white  clubs 
ware  loc:ated  It?  mixed  communities.    In  one  State  8Q  percent  of  the 
A-M  clubs  wars  not  Integrated  and  70  percent  of  the  nonlntegrated 
clubs  w^re  located  in  mixed  comunitles. 
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203 

Ab  «  . result  of  the  audit  finditigs, .     OEO  and  ES  detetmined  that 

about  one- third  of  the  Statea  audited  vere  in  aubstwitial  noncompliance 

vlth  the  law*"^  They  also,  detemined  that  all  other  States  needed 

,  -      204    ]      .  ,  205   /  . 

at  least  some,  corrective  action*  '     The  Department  of  Juetice 

^  4 

tentatively  identified  a  ^nutnber  6,f  States  as  having  xuore  civil  rights 

206    *  , 

problems  than  others*       ^For  the  ^st^part^  these  were  the  same 

.  I        >    ^^  -^"^  '  : 

states  which  JUSDA  identified  as  beit^g  In  substantial  noncompliance. 

.    It  should  be  noted,  however,  tftat  although  the,  audits  cleacly  . 
demonstrated 'instances  a£  civil  rights^  noncompliance,  this  Commission 
believea.  that  the  audits  did  not  contain  sufficient  information  to 
evaluate  fully  the  State  programs#..  For  example, ^most  data  were 


201*   The  audit  reports  contained  no  ijeeocimcsndations*   These  were  to 
be  written  by  OEO  and  ES  following  their  reviews  of  thc,audlt  reports. 


204,  Hopkins  ct  at»  interview,  supra  note  139,  and  Peer  and  Eroe  inter* 
view,  supra  note  148 »  *    .        ^  •  <  ' 

205*   The  Department  of  Jfi^itice  has  become  a  participant  in  Extension 
Service  compliance  activities  as  ^  result  of  lawsuits  fiUtf  against  ^ 
the  Extension  Service*    Ihese  suits  are  listed  in  ^ote  8&  stipra> 

206.   Telephone  interview  with  Mary  Planty,  Deppty  ^Icf,  Federal 
Programs  Section,  Civii  Rights  Division,  Department  of  Justice, 
Hay  29,  1975.   M  the  request  oFDOJ  i^taff,  this  Commission  has 
agreed  not  to  reveal  the  names  of  these  States  or  the  exact  numbe^^ 
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^^r«««nt«d  by\^e  and  ethnic  origin,  and '.lex,  but  wifch  only  infrequent 

,  cro««-fc«l)uUcionN^y  x«c*,  *tKnic  Qjri^tn,  «nd  i«x.       At  l«««fc  oc^^ 

x«vi«w  of  *  St«fc«.i^th  a  •ub«t«ftti«l  .Spaniiti  apeaking  background 
'  •  "      *\  ■  ,    •  ' 

population  did  not  covftr  aiaployotnt  of  or  a*rvice  to  that  populatioA.  . 

*  *  /  -        \'  ^        '  ~ 

In  anothir  taviw  of  a  St'*;t*  with  a  tubataatial  Spaniah  apeaking 

^  background  population,  that  groij^vaa  generally  combined  vith  blacka 

\  ,     '  .  "'  .  •  208 

*  aiid  othair  oinoritl.**  to  form  the,  general  category  of  "minority." 

<     .  ,  Baploy,e¥  categoriaa  uaedl  by  the  audltpra  vere  often  n/t  broken 

domt-by  job.   While  within  the  State  l^xtenaion  'Servicea  ^there  are  oaify 

c«tegorlea  of  prdfeaaionala,  including  4lS?ie  econoaiata,  rfgfcicultural. 

agenta^  program. leadera,  and  cqunty.and  area' dir'^ctora/ one  revlev 

jiatad  data  oply  for  pro'feaaion|lB,  paraprofeiaioaalaj  and'^clericila. 

Another  provided  racial,  ^ethnic,  and  sex  data  on  Ext«^ion  Service  • 

agenta,  bu(:  not  any  employeea  in  nanageaienfc,  auperviifory,  or  clerical' 

poaitiona.   '\  ^      •  _  . 

\  '        •  .  / ..'  • 

'Findt'nga  cbncerjting  delivery  .of  aervicea  pariatned  priisarlly 

to  auch  Mttera  aii\wfaethe/  aervice  vaa  acroas  raciil  linca,  cluba 

iirere  integrated,,  ci^l  rtghta  aaauradcea  had  been  jigncd,  and  club 


«5? 


207. *  The  need  for  cross-CebuXetioa  of  raciaX       ethnic  data  by 
'  tax  ks  diicuet^  In  no.tjft  143  •opra# 

208.  Tkua,  aitbough  the  ES  practices  nay  have/differed,  with  regard 
'  t&  Itoh  ainot^y'  gtuup,  itiXa  would  not  be  revealed  in  the  analyala. 
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y    *  * 


•  //  209 

byl«irt,«nd  coowtieutioni  conU^ed  nonditcrimlnatlon  provisiont • 

*•  >  •' 

A  «eriou«  deflcslency  vas  thmt  the  audits  did  not  ataens  the  quality 

-         .  '       210  .  ^  . 

o£  ietv^lcea  remdered  to  minor! ties « 
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40?T^XOT^aSjF3^  State^  the  auditors  found  that  homcaAker  clpbs 

had'^  signed  atauarancei  o£  compliance  with  Title  VI;  bylaya  of  A'-K  cluba 
provided  for  ta«&!mberahip  dpen  to  all  regardless^  of  race,  colory  or 

'  national  otigi^;  A'^H^snd  hometnaker  tlub  activities',  such  as  projects, 
contists,  ©ieti-ttgs^and  1\ooest  were  open  to  all,  but  i:luba  remained 

'  nonlnteftated*^    Anochek^  audit  showed  that  only  a  small  fraction  of 
ItOMoaker  clubk^^  vere^  integrated,  that  there  vas  a  increase  'in  the 
nusaber  of  intes;rated  4^H  camps,  that  there  vas  an  increase  in  minority 
youth  abtendij&flc  those  camps,  and  that  there  vas^a  decrease  in  ncnminorlty 
youths  attendiiaug  those  x:ttQps«  « 

210,   JUSIA  did   not  compare  the  frequency  of  assisfcajlce  to  minorities  . 
ififch  t*at  rece^ve'd  by  jxonmlnoyities.    It  did  not  compare  the  types 
and  variety  of   programrsin  vhich  minorities   and  nonmlnorities  vere  , 
enrolled  to  det:«ermlnc,  'for-<j5uimple,  if  minorities  achieved  equitable 
bartlcipation  i.an  economically  significant  programs,  su6h  as  cattle 
breeding  and  darirylng^    USSA  did  hot  ascertain  If  dexnons^raclons  were 
designed  to  aultt  needs  of  both  minorities  and  nonmlnorities  # 

,^    \  _  '  "^  ^  *     •  * 

Ihat  such  measui  res  can  reveal  serious^Tinle  yi  problems  is  illustrated 
by  a  paper  prap4«red  by  staff  of  this  Commission  vhifh  showed  that  in  1968 
in  10  select:  Mississippi  counties  vhlte  youth  in  4*H  clubs  engaged  In 
ah  average  of  3  #5  projects  per  youth  and  black  youth  engaged  in  an 
average  of  only^  2*0  projects  per  youth*    Black  youtlts  predominated  in 
the  following  t^^pes  of  projects:    clothlng>  food  preservation,  gardening, 
and  home  improv«ement*   White  youth  predominated  in  beef^  conservajblon, 
dairying,  electricity,,  entomology,  netrltion»  leadership,  ipersojgpl 
dievelopment,  is^fety,  anii  tractor.    In  counties  where  thertfh¥*ctrno 
black  extenaloa  worke;cs,.  black  youth  in  4-H  clubs  engaged  in  t*he*fewest 
«d  least  dtversaified  projects,    U»S#  Commission  on  Civil  Rights, 
Staff  paper  prejpared  for  the  Mississippi  Stfte  Advisory  Comc^ttee  of 
the  UtS*  Commiiasion  oa  Civil  Rights,  Equal  Opportunitv  in  Ihe 
Mlssisslppit  Cocoperatlve  ExtensionAServtce  (June  1969} • 

USDA  stated;  ^  ' 

the  pcc^rtlon  of  the  footnote  regarding  Youth   

Oeveleopsent  program  participation  Is  ffeSTgned  to  " 
purpoflirely  mislead  and  mislnform»   the  irgency  does 
not  paero vide  projects  to  any  youth  engaged  in 
proJe«t  work#    Projects  engaged  In  by  youths  are 
indlv:=lduaily  chosen  by  them  and  their  parents  and 
"  are  baised  upon  the  personai  preferences  and 

inter«ests  of  the  youths^  and  the  ability  of  the 
famllar  to  providtf  the  facllli^lerin^^ 
to  ca«duct  tlie  project*    There  is  a  high  cor-  ^ 
relation  between  the  farming  enterprises  of  a 
,famil3r  and  the  interests  of  the  youths  of  .that 
famllar.   Wright  letter,  su^ra  note^72.  ^ 


vn»  Enforcement  Action  %  *  . 

<f  A*  Sjinctlong- Available  to  USDAr  *    *  ? 

When  an  applicant  ior  or  a  recipient  of  Fedetat  ofisiatancc  is  found 
to  dlficrtoinate  on  the  basis  of  race  or  national  o^rigln,  and  compliance 
cannot  be  achieved  by  voluntary  nteanSf  Title  VI  provides  several  alter- 
natives.    If  the  discritalnation  is  in  an  applicant's  program^  USDA  can 


deCdr  making  a  grant  to  the  applicant  until  1^  has  had  the  opportunity  to 

v^nty  full  conipllance.    If  i:he  grant  has  been  Mde,  USDA  may  initiate 

^     ;  2ii  212 

adcrlnlstratlvG  proceedings      for  the  termination  of  funding.^  Alter- 

^tlvely,*  USDA  may  enforce  Xltle'VI  by  "any  other  tsearns  authorized  by 

* 

l^iw/*  Although  not  explicity  stated  in  Title  VI,  such  other  msj^ns  tnrtud^ 

referral  to  the  Clvxl  Rights  Division  of  the  Departisent  of  Justice  for 


i 


21l#    USDA  res:alatJ|ons  conccrnlns  administrative  proceedings  are  found  at 
7  C*F,R.  I  15.60,  er  sea*  (1975),  ISubpart        Rules  of  Practice  arid  Pro* 
cedures  for  Hearings,  Decisions  and  Administrative  Review  Under  the  Civil 
Rights  Ac<:  of  1964. 

'  .         '  :         '  - 

212^    Title  VI  of  the  Civil  Rights  Act  of  1964  states  la  part: 

%         -  :  '  "  . 

Coj^pliance  with  any  requirement  adopted  _ 
pursuant  to  this  section  tnay  be  effected  ^ 
(1)  by^thc  tenfri-natlon  of  or  refusal  to  ^ 
grant  or  co  continue  assistance  under  suph 
program  or  activity  touiny  recipient  as  to 
vhoa  there  harii  been  an  express  finding  on  t 
the  recordy after  opportunity  for  hearing, 
ot  a  failure  to  coapl^  with  such  require* 
<6ent,  but  such  termlnaMon-or-refusal-ghAll 


be  llyitted  t&  this  par tibcular  political  entity, . 
^or  part  thereof,  or  Other  recipient  as  to-Mit*i 
.  sucii  a  finding  has  been  made  and,  shall  be 
limited  in  its  effect  to  the  particular  pro- 
gracSf  or  part  thereof,  in  which  such  non-  ' 
cotnpllanco  has  been  so  found****  42  U*S*C* 
i  2OD0d*l(l^  (1970)  . 


8^       /  ' 
213 

the  Initiation  o£  civil  detion.  . 

No  order  auipendlngt  fccrtalnatiug,  or  rcfunitiguto  grant  afisiscanc 

*"  • 

to  a  USDA  recipient  can  becooa  effective  until  the  U^DA  constituent, 

*  m  / 

agency  granting  the  aatiatance  has  C^)  advised  t^c  recipient  of  it^i  failure  « 


to  coeaply  and  (b)  dctemined  XBH  <joepli^ca  cannot  be  secured  bi 

214  ,  / 

tary  oeant.        Thua»  tber^  can      no  ado  of  the  sanction  of  ft^d  termination 

"if  the  constituent  agency  has  not  certified  tliat  voluntary  compliance' 

efforts  have  been  unsatisfactory»  no  matter  what  position  is^ 

tiATen  by  pfiO^    Thus,  Extcnslotj  Service  resistance  to  taking  i 
'  ^     215  \      ^       \  ^ 

enforceiaant  action      has  been  seen  as  a  najor  obstacle  to;effecting. 


2i3*   The  Departncnt  of  Agriculture  Title  VI 'regulation,  illcc  other  Fed^al 
agency  Tide  VI  regulations^  defines  other  xiitMxic^  airthoriied  by  law: 

'  ^     '     *  / 
^  Such  other  taesns  may  include^  but  are  not  linlttii^ 

*  tOt  CD  a  reference  to  the  Departeisnt  of  Justice  ^ 

with  a  recomendjM^ioiiJJiiat  appropriate  proceedings^, 

be  brought*  to  enrorce  any  rights  of  the  Uftltfed  * 

Statss  un^er  any  lav  of  the  United  States#*/or  any 

assurance  or  other  contractual  undertakinj^j  and 

(2)  any  applicable  p^ceeding  under  State  ^r  local 

law,  "7  U.S.C*  i  15.8(a) (1975)* 

,*    .  • 

See  also  45  C.F.R,  i  80.8Ca)  (1974)  (Departsaent  of  jfecalth.  Education, 
andl/elfare)  and  28  C.F.R.  I  A2a08(a)  (1974)  (Depjlrte^nt  of  Juartlce), 

214.  7  C^P*R,  •  15.8:(c)  (1975) •    In  addition:    (^>  There  oust  hjivc  bcca 
"an  express  finding  on  the  record,  after  opportunity  for  a  hearing"  of  a 
failure  by  the  applicant  or  recipient  to  conply  With  Title  VI;  (b)  the 
Secretary  nuit  have  approved  the  teroinition  or  pleferral  action;  (c)  30 
d^ys  must  have  expired  after  the  filing  of  a  report  on  the  circunsttnces 
and  grounds  for  enforcetaeot  action  vith  the  coaiittees  of  Congress  havit^g 

215.  ES  reluctance  to  effect  coepliance  by  itA*  recipients  is  illustrated  by  a  ' 
1973  USDA  cosspliance  reviev  of  a  Tennessea  couiity  Extension  ^progra!!i«  The 
county  reviewed  vas^found  to  have  a  history  of  segregated  cluLs  and  services. 
As  a  result,  OEO  recooscended  that  the  county:  ^  tl)  provide  services  across 
racial  lines  and  (2)  'Integrate  special  Interest  groups  and  hocse  demonstration 
clubs«  *The  State,  ES  office  responded,  that  it  vould  exert  a  "reasonable  effort" 
toward  integration.    OEO  concluded  that  such  a  general  response  was  inadequate. 
The  Adbinistrator  of  the  Extension  Service,  however,  stated  his  intent 

to  inform  the  Tennessee  Cooperative  ES  that  it  was  "in  compliance."  * 
Letter  froo  Edwin  L.  Kirby,  Adainisttator,  ES,  tiSDA,  tP  Richard  J.  Peer, 
"ihief,  Covpliance  and  Enforce«ent  Division,  Feb.  13,  1974. 


cospilance  in  the  State  ExtiM^slon  prograsis,    Indccd/as  of  May  1975^ 

thi«  was  the  poaltlois  of  OEO'a  Acting  Director,^ 

»     ^  However,  that  poaitiob  ia  only  partiaUy  corrects   USDA  constituent 

BfJ^t^X  only  have  f  i-nal  authority  in  e«drctlniPg  that  ooncospUance  can- 

not      achieved  voluntarXly  If  ad{al;<i6trativc  action  ii  plaoncd.  OEO, 
*  /  * 

*  and  coc^the  conat^itucnt  agency,  has  the  aathority  to  detcmitae  vhether 

'4  /  * 

voluntary  ccnpliance  is  achievable  whe6  referral  to  the  Dppartocnt  of 

217  / 

Jaatice.>4a  contemplated.  .     Thu»j  wiVhln  l?SDA,  OK)  and  ES  each  ^avc  inde- 

t 

pendent  authority  to  take  .4o?^?^. type  ^f  enforciipcnt  action  ahoald  cither 

*  /  '  .  > 

independently  perceive  that  voluntary  cctjpliance  cannot  be  achieve^.    ,  ^ 

/ 

«  tlSDA*«  Ri^cord  In  Hnforc*^*nt  /  '  "'  " 

.         '  \  /  218 

^  USDA  haft  rarely  taken  action  a^gainat  any  recipient      unlcaa  there 

i«  noDCOT^lance  which      as  blajbant  a»  the  oatrlgiht  refusal  to  proeaiao 


216*    Intervlcv  with  Ktlcs      K&^hin^tot^,  Jr.,  Acting  Ci^-fcccor,  Office  of 
EquaJ  Opportunity,  USDA,  Kay  SO,  1975, 

217.  USDA  Title  VI  regalations  dsalgn  this  respoasibXlity  to  the  Secretary 
of  Agriculture.    7  C.F.R.  I  15.8(d)(1)  (1975).   The  Secretary  of  Agriculture 
hat  delegated  1ihi»  authoclty  to  the  Aaaittant  Secretary  for  Adolnlttration,. 
along  with  the  reaponalbility  for  caKJLng  the  referr^la.    7  C.F.R^  f  2.25(h)(5), 
(7),  and  (8)  (1975).    The  AJ^aiitant  Secretary  haa'in  turn  delegated  thia 
authority  to  OEO.    7  C.F.R.  I  2.S0(«)(4),  (6),  and  (7)  (197S).    The  Acting 
director  of  OEO  waa  rot  folly  aware  of  thia  delegation  of  !reaponitbillcy. 
When  inforcsed  of  it,  the  Acting  Director  atated  that  he  ©ight  try  co  uae.  thia 
authority  on  a  trial  baaia.   Waa^ngton  interview,  aupra  note  216. 

218.  For  dtarrplo,  of  974  prcapproval  reviews  pcrfomcd  by  the  Famera  Hcco 
Adainlatration  and  the  Rural  Electrification  Adniniatraticn  In  1972,  only 
cJno  applicant  ,waa  barred  f roa  participation.   Attackaont  to  letter  froa 
Frank  B.  Elliott,  Aaaiatant  Secretary  for  Adniniacratioa,  OSDA,  to  Caspar 
Weinberger,  Director,  Office  of  Kanageaent  and  Budget,  July  21,  19/2. 
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219  .   ,     ^  ^     '  ''--^ 

..cornplianfce  with  Title  VI.      ,  In  the  case  of  the. Extension  Service,  USDA's 

record  xs  even  worse.    Despite  th.e  fi^idings  of  its  audits,  USDA  has  never 

terminated  or  deferred  funds  to.  a  recipient  o%  an  Extension  Service  program. 

Absent  a  private  suit,  it  has  |ever  .referred -the  case  of  su9h  a  refcipienty 

to  thp  Department  of  Justice  'for  judiqial  enforcement^.  .    The  end 


result  is  that  USDA  leaves  responsibilities  for*  6i^forcing  nond^scriiaination 

"        .        / '      221  .  /    .       '  .      '  * 

irt .Extension  prpg^-aras  to  private  citizens,  ^  >  \/  ,  ^ 

,Both  the  Attorney  General  ^nd  the  White  Refuse  have  Commented  on 


219.  In  several  cases ^  when  noncompliance  has  been  a  clearcut  failure  of  a 
recijylent  to  sign  an  assurance,  USDA  has  referred  tlie  matter  to  the  Dftpart- 
*taent 'oiE  Justice,    For  example,  in  September  i??!,  the -Bepartmant  of  Jw^tice 
^Jj?8ued^n'opini<^,  extending, ^itle  VI  coverage  to  approximately  ^Zi^OOO  recrea- 
tion a ss oHa'tror^i^^Which  were  granted  loans  liy  the  p5ijn6r8  Home  Adn^istratJLon 
between,  JatjUary  1965  and  May  1968*    loaYis  s^ubsequerft  to  May  1|6^8  P&  pre- 
vibjisly  been,  determined*  to  be  subject  to  Title  yi.  •  T^e  FraHA  Ikdmlnistratpr, 
^xn  tr^nsnjirtting:  thiiJ  inform^ tion.^to  State  and  county  JlraHA  offices,  ordeted 

that  recreation "association  borrowers  should  remove  any  restrictive  member- 
ship clause.  fi:om  their  byla<7S.    This  ^.rder  is  d^ecyssedt  JLn  the  Reassess-  ^ 
^metit  report,  sapra  note  88.    (January  1973).,   The'ca&e^  of  7     :  " 
'assoc^-ations  which  refused  to  comply  were^'ref^rre'd' to  the  Dfepattment  . 
%Iustice  for  possible  action.    Telephone  injt:ei:view  with  William  Tippins, 
Equal  Opportunity  Officer,  Itail^v  USDA,,  .Aug.  5,197^.  , 

220.  the  case  of  Bazemore  v,  Friday  was  referred  to,  DO  J  after  a  priyate 
suit  was  filed  against  the  North  JJarolin^  Cooperative  Extension  Service 
and^USDA.  \         '         «         »  * 

221.  Seer  Strain  v.  Philpott,  supra  note  88;  Wad^  v»  llississip{>i,  sxipra 
oote  88;  Bazemore  -v.  Friday^  supra  ^ote  88;  and  Poole  v.  Williams$ 
supra  note  88*. 


V     ^  .  89.-  '  ^ 

*     ^  222  * 

*USDA'»  failure  to  take  enforcement  action*.  In  1972  this  Consalssiori 
referred  to^         blatant  acquiescence  by  the  Extension  Service  on  the 


..■,xontinired...Qvert.dt8j^rimitiaj:jlo^^  its-  recipients,"      anS  in 

1973,  this  Coasaissidn  referred  to  the  Federal  Kxtensian  Service's 

^  "  224  •     ^      —  \ 

"proclivltyxor "delaying  compliance^"*     *  «  .       .  / 

Obstacles  to  USDA  Enforcement  Actio^U  

USDA  has  engaged  in  a  series  of  ineffectual  attempts  »at  achieving 
voluntary  tsnnpliance  instead  of  demanding  iSbedlate  wmpliaiice  or  taking 
enforcement' action  vrtieh  faced  with  clfearcut  and  repeated  , civil  rights 
)lation»  in  *t 


violation's 


the  Coopprative  Exteijslon  Services.,  The  pattern  has  been 


,^    '  ,  *222.  '  In  1971.  this  CcWii^ion  noted  that: 

*  Continuing  failure  of  the 'liepartqenfc  of  * 

•  ^    Agricultj^re  to  adequately  eri^orcti  civil  » 

■  *  rights  i^i  its  Title  VI  programs  is  under-'  » 

*  ;t ;  lined  igh  a  letter  from  the  Attdrney  General  \. . 

to  the  Secretary  of  Agriculture  (Apr*  6, .      \  •  * 

V   :    '  1969)  when  the  Attorney  General  stated:  J  ^ 

^  ^  "Despite  the  evidence  of  these  widespread  *    '  .1 

viola tioflp  of  lnw  disclosed  by  yplir  Bepart^-^ 
\<    ment's  iftvestigaiions,  I  am  not  aware  of  >'  -\ 
-J        mny-^meaningfujl  action  .which  has  been  taken    ^    ^     \  1  ^ 

"  ''"to  correct" the  situation...."   Enforcement    .7  - 
Jgff oft  report,  supra  note  88,  at  226,  n,  303.  ; 

ihli  Commission  also  observed  that  even  where  the  White  House  staff 
attempted  to  get  the  Department  of  Agriculture  to  ehforce  civil  rights 
.compliance  in  the 'Cooperative  Extension  Services,  USDA  was  not  cooper«tlw. 
^'"^This  Commission  further- stated:*^  '     *    -  ^  ,      .  . 

,*.the  White  House  staff  raised  questions  .with  t  - 

Cabinet  Secretaries  about  rampant  discriminatioa 
in  the  Departmenc  of  Agriculture's  Federal  Ex- 
^   tensioi|HWrJice....Yet  n^  significant  action  was 
'  taken'  by  Secretary  Freeman  to  enforce  Title  VI 
with.^ regard  to  the  Extension  Service.  ^.  .Id ♦  at  335, 
n.  216,  information  taken  from  interview  vith 
Joseph  A,  Califano,  Jr.,  "Special  Assistant  to    .  , 
President  Lyndon  ft*  Johftson,^  Mar.*  24,  1970. 

223,    Ofte  Yaar  Later,  sunra  np^e  88.  at  126.  ,  * 

pjrti  note 


O    224,   Reassessment  report,  supirf  note  88,  at  240. 


/ 


<  90 


to  prov^dft  Mcipiunti  with,  a  o«v  .procedure?  which  would  give  thtm  another 
.**  '         *  ^  ^ 
 clmcjLJto  achieve  C9ih|i^«cc«  volunU  thui  entitle  thto  to  be  free  '1 

ofj^ Federal  enforceneofc  i^tion  until  their  performance  on  thia^new  opportunity 


had  been  J^9|ed  bjr  USDA.   Each^ew  procedure  yaa  to  be  the  laet  recipients 
who  did  not  cofflply  wer#  to  be  aubject,to  enforcement, action* ♦   Howevei;,  theie' 
promieee  to  rei^rt  to  aanctione  have  never  *been  estecuted,    Inttead,  JISDA  haa 
ahted  ajiay  from  enforcement  action,  appearing  to  hope  that  the  noncompliance. 
Will. :tfi  away  by  iraeTTfnff  a  rttuU,  fh^  net.efffct  of  th»  ^mt^4f'^f  pm» 


procedurea  to^iif ft ct  compliance  haa  been  to  give  recipient*  more  tine  to  con- 

:  ■  ■  "-^^  .  '  ' 

tinue.  their*  illegal  pricfelcea*  '  ^ 

f  .225  *  ^;  ' 

^    An  early  reqi4r*taent,      which  amoi\nTt:ed  to  nothing  ^re  than  a  procedural 


225 There  vaa- an'eij$n  earlier  requirement  in  1965 #  ^Plana  for  isx^lcmenting 
Title  VI  were  required  by  December^^,^  1965,  frcm  the  15  South^ern  Vtatea 
with  formerly  dual  Bxtenaiorr^.  program*,   &cteh«iocf  jService,  USdA,  Supplemen- 
tal Inatruction  for  Admlni»tration  of  Title  Vl^  July  2,  1965  (a*  amended).* 
A*  of  1968  not  #11  State*  had  auWttedl  accepbajSXl^  plan*  and  no  enforcement 
»  action  had  been^akeut   B.S*^  Conml**ion  on  Civi^Righti,  staff  paper.  The 
MeChaniam  lor  Implementing  and  Enforcing  Title  VI  of  the  Civil  Right«#Act 
of  1964:  U*S^  Department  of  Agriculture  (July  1968),  ,  f  , 


lii. 


.  delay,  mm  the  isnuance  fay  USDA  of  regulations  calling  for  eqtjai  employ- 
ffltnt  opportunity  prograra«#   Theae  w^re  jjrqpqse^  in  1966,.  but  jmcauae  USDA 

barkened  to  tht  objection*  of  the  State  ES  dtirector^  to  these  procedure*^ 

^      .        -  ,       •     .        226  • 
it, took  USDA  2  yeats  to  flnaliy  issue  them,-        and  th?tt  they  vere 

'  227     .  ; 

never  fully  imjilementcd.  .     ^  . 


226*  .^i^C.F.R.  I  I8.li  et  scg^,  (1975)*  These  regulafciona  are  dlscu^cd  on 
PP*  3p«32  supra^   About  this  regulation,  this  Coramission  tioted; 

In  July  1966*#»the  Assistant  to  the  Secretary 
initiated,  %taf f^d,  and  received  approval  for 
a  departraental  coioplaint  procedure  for  e3<- 
qi€^t^nvprkera^-^0"f  fit.,  they  dented. 


,  equal  employmotit  opportunity  because  of  racial 
diacrimin^itioat    The  vprqcedurej;  although 
signed  by  th^ , AssiiTcant  Secretary  for  Adminia- 
^.trationy>4faguvjLfebdratfn  hy  DeparttnRttt  officials  ' 

upon  the  report -of  the  Adminiifcrator  of  the 
^Yedetal  Bxtensipn  Service  that  it  would  meet 
resiftance  from  the  States,   Ther^ter  It  was 
agreed  thti^?- a  .conwittee  of  the  Association  of 
iand  Grant  College  ?r<^«idents  Would  work  cp- 
.o^ferativeXy^^?l^h>^the  PepartoiBnt  of  Agriculture* 
to  develop  a  more  accepfcabie  proci^^w*^  Al- 
though this  was  Anticipated  by  ^January  1957, 
it  was  not  until  January  1968,  following  an 
^  *   opinion  by  the  Department  of  Justice  supporting 
the.  Assistant  to*  the  Secretary's  efforts, 
.  that  the  decision  was  taken  to  pitcmulgate 
^   :  ^uisentiaily  the  satiuj  procedures  which  had  been 
suggested  18  months  earll6r*   In  May  1^68, 
the  proposed  regulation  was  published  in  the 
Jederiil  Registe>?4    Enforcement  Effort  report, 
supfa  note  88,  at  202. 
»'t  *  , 

227 ic   Peer  and  Free  interview,,  suEra  note  148# 


?28  .  ... 

^       A  iubiequ6nt  |>roce4tiraX  requir^ent      was  llSDA*^s  request 

•  •   229         '  - 
for  affiirmatlve  action  plan*.        The  plans  were  to  be  the  final 


chance  of  the  States  to  come  into  compliance*   If  they  were  hot 

^  fully  Impletuented  by  February  28,  W73,  enforcement  action  was  to  be 
*       230  *  .  V 

taken*        After  .the  plans  were  approver^,  USDA  required  ES  recipients 

to  submit  annual  reports  so  tHat  USOA  could^^fttertQln^  if  the  plans 


22a»  Additional  procedural  rcquircaettts  which  effected  delays  "^re 
discussed  on  pp.  88r91  supra* 


22ftfc  .Xhese  plan?  are  discussed  on  pp#  65-78  supra. 

230.   The  instiMctionr  jEor  those  piat\a  stsite: 

Failure  bf-'-a  State' Cooperative  Extension  '"^ 
Service  to  comply         tHe  deadlines  * 
specified  hereiti...]^for  transmission, of 
^  the  £lans  and  for  their^  full  Impiemehta'* 

tiojj/.  .^*will  subject-t4\e  State  Cooperative 
Extension  Service  to  proceedings  under  . 
-^.^  .    Title  VX-^  the  Civil  RlgKts  Act  of  1964  ^ 
*  "       and  the  Smith-Leyer  Act  of  May  8,  1914,  as 
i|jmended»  which"  could  result  in  a  suspensioov 
\  br  termination  or  refusal  to  grant  or  to 
continue  Federal  financial  assistance,  or 
court  action  by  the  Department  of  Justice 
tp  enforce  compliance.   Affirmative  Action 
FlAtii  supra  note  168.. 
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ifet«  bilog  topUmented.  Xhete 'report*  Indicated  that  a  fair;^tJS«>ber 
.'of  State,  vera  not  in  full  Compliance, "     but  again  USDA  took  no 

» 

action  againat  the  noncomplying  recipienta,   _ 


3J1.   lha  St*tea  >at».  expected  to  aubmit  reports  "^"^ 
^l^n  in  achieving  the  goala  aet  forth  l«V'^%?^r«i»JJJ  Ld 

g»h;l«r5uidSinea.  State  Cooperative  factenaioa  Service-,  Ciyil 
Rii^Kta  ana  Bt^uel  Eaplovaeot  .0pi>6rtunltY  Coitoltance  Keport  (Jtay  li. 
ma-Jimi  30ri974).  ,  .      .  ^ 

In  i973.  0EO  reported  that  it  reviewed  only  15  o« 48(reporj^  "^Of 
.  JL,!!^  State«^lere  'found  to  be  implementing 'their  f  ff^fW  «ctio„ 

g  4  9  „ere  not.   Thoae  jutiadictiona 
iLtptlble  ^re^aika,  Florida,  Ohio,.  Oklahooui,  We. t  Virginia. 
-iS  w-IhlnSton   D.C.   Those  judged  t5  be  defic^nt  were  Georgia, 
SwWi  xSnoii!  LtSk^  PenSaylvania,  Rhode  I.land,  South  Bakota., 

Oppoit-unjlty  Specialist,  Com>liance  and  Enforcement  Division,  OEO,  USDA 
M«r.  «V  i975<  —      '     .  ..     r         '    ■  *     '  '   ■ . 

'•A.  of  April  1975.  14  of  the  l9r4^^i:epQ^t"i}  *^re  ««*i«««^^^y  ^^^^ 
:^.^-riportw4^diarted-«cceptaWle  prog^ss  and  •^^/"JJ"*^?^^^^ 
"t^ogSs.  via  deficient,    m  acceptable  -State,  wer^.  Horif  a.  Idaho, 
Minnesota,  NevSa,' New- Haop.hire,  Ohl<x,  Penn.ylyania.  an^  Vermont. 
Seftctent  State,  were  Georgia,  Kan,a.,:«.ine,  Michigan,  Montana,  mi 
Washing  tod.   Id.  .     .  '  ^  .^^.^ 


1^' 


\ 
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232.  Ihe  airitrnafcive  kc^tion  plans  are  discussed  .on  pp»  65-78  Bupra» 

233,  Bwr  and  Froe  IntetvtevV.gupra  ndte  148>   This  commitment  is 
made  in  the'-Affirmatlve' Action  Plan,  tupra  note  168* 

234 •    Peer  and  Froe  interview,  supra»  note  148  # 

235*   0EO,A;uSDA  *^Fy  1975  Objectives."   0B<3*s  prcgresa  with  its  -objectives 
to  bring  the  State  Extension  Services  into  compliance  is  supposed  tfo  be 
tracked  by  staff  who  will  report  to  the  Secretary  of  Agriculture  on  OEO^s 
progress*  ^  ^  ^  J 


t 


"When,  in  .1973  and  1974,  USDA  conducted  audits,  o^  compliance  vith 
*  —       232  > '  . 

aff ixniatlve  ^action  plans  of  19  States,  OEp  and  ES  agreed  that  the 

aud5f.ts  wput'd  be  the  fina]L  s.tep  in  th^  compliance  pj^dcess  —  if  ttje  t  ^ 

auditi^  jfeveal^d  that  the  plans  w«ir;iibt>eing  implemented^  USDA  would 

233  '  ^ 

carry  out  its  cofamltment  to  take  enforcement  action.        This  agree- 

234  '  *  '  - 

ment  yas  notiln  writing      and  was  riot  adhered  to.   OEO*s  intetpreta- 

tton  ojt  the  agreement  is  reflectedTin  one  of  its  objectives  for  fiscal 

year  1974*  JT^  objective  was  *'to  bring- all  §tate  Cooperative 

Bxtenslon'^Scrvices  audlterd  by  the  Office  of  Audit  •.♦Into  full  com-  . 

'  „      •   ,    235         ^  •  .  .  1,  ' 

pllahce  by  June  30,  W5,^^  *  • "       One  of  the  steps  OEO .  planned 

In  prder  to  achleye  that  objective  j*?is  tp  send  a  *'iO-day 


."X 


ERIC 


9^-  '  lib 


0* 


236 


letter"    >  announcing  USDA's  intention  to  take  enforcement aetlon 

.•galnit  «ll  Stat^  «here  "major"  noncotnplt^ce  was  found  by  the 

audita,  to  «xi,«t.'^ll«  it  it  appropriate  tWit  pEO  would  take  this^ 

-i!f^firat  »t*p*'W  initiating  enfofc'emsnt  procaiKJlngi"' where  noncompliance 

■      -*  ,  -  . 

.   exlaced.  it-wa«  net  correct  to  diatlnguiah  ^natapcea  of  "major" 

noncompliance  from  any  othetf  InBtancca  of  noncompliance.    All  racial 

\xA  ethnic  diacrlmlnatioft  and  segregation  in  ES  programa  ^re 

violationa  of  the  law. 


3- 


236.   A  "lO-d«y* letter" <18  a  letter  to  a  USDA  recipient  announcing 
that  noncompliance  exiatf,-  that  voluntary  compliance  has  not  been 
achieved,  and  announcing  USDA'a  intention  to  take  enforcement  action. 
No  enforcement  action  caH  be  taken  until  10  «''^y« /"^'^-J'?' f 
of  the  notice  to  the  redlpienti  During  that  period,  additional  ef- 
fort* muit  be  made  to  perauade  the  recipient, taxome  into  compliance. 
7  C.f.R>.J  l5.8Xdr(3)  (1975).         "  • 


ERIC 
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D#     PSMU  Interrial  Agraeipegit  to  JSnfoyce  the  Liv 

•  ♦  237 

A  tutw  agreeweat,  aiqperieaiog  the  oral  a&reenjent  between  ES  and  PK0»  . 

,  nas  algned  In  Augviat  1974,  when  the  Extension  Service  and  the  Offiqe*  of 

Equal  %iport(uMLty  effected  a  Metoorandm  of  Understanding*  XhU 

weaorandua  %£ined  the  vorklng  relat^aahj^  between  the  two  units  in  - 

'    ^  238  ^ 

the  jprocef ilng  of  audit  Reports,    and  revised  the  procedures  to  be 

followed -where  substantial  iioncooi>llance^is  foupd*    It  introduced  a  ' 

new  atep,  of  providing,  in  cases  of  noncoo^llitnce,  the  State  ES  with  a 

co^y  of^tJSM's  reeowflendations  and  allowing  the  State  20  days  to  sub- 

iftit  a  report  of  the  correctivi^  action  it  h&d  taken*   Only  after  receipt 

of  a  report  which  shows  inadequate  corrective  action  would  USDA  initiate 

239" 

««nforc6ffleut  action  by  sending  a  lO'^y  letter* 


■    I    II   I  ■    III,   j  IM        I.      ,  \        Sf^S*  . 

;J137*   Ihis  agrecciertt  is  discussed  on  pp»  94  supra* 

238*   Meiaoranduifi  of  Understanding  IBetween  the  Bctension  Servi^^d  the 
Office  of  Equal  Opportuiiity^  United  States  J)^jirtiaent  of  Aiyt^ulture, 
aijinad^  by  Edwin  L.  «lrby,  Administrator,  Extension  Service,  US0A,  July  31, 
1974>  HSkid  Miiai  S*  Washington  j^fctlrg/  Director,  pffica  of  ^qual  Opportunity, 
USaA,  Aug*  1,  197^;  initialed  by  John  A*  Knabel, ^General  Counsel,  USDA, 
Aug*  2,  1974*  The  neibfaiidun  provjUL^  that  OEO       ES  would  independently 
review  the  audit  reports*'  In  cases  ef  disagrecSnents  as  to  whether  sub-* 
stanfciill  noncMpliance  exists,  a  sieeting  was  to  be  held  between  the  two 
units,  invoking  opinions  of  the  Office  of  General  Counsel  and  the  Depart-* 
Mnt  of  Justice,,  if  nacassary*-  .  . >       \  ' 

239* «'  Ihe  written  procedures  stated  that: 

copy  of  the  audit  report  will  be  provided  to 
the  State  Director  of  Extension** ••The  State 
Director  will  be  allowed  20  days  after  receipt 
^  of  the. ••letter  to***submit  a  report  of 

cprreptivf  action  takan^=a»4t^result-^£-tha-avtdit  

.    findings •     090  and  ES  will  evaluate  the  State 
Director's  response  and,  with  the  counsel  end  ^ 
^  advice  of  OGO,  make  a  detertninatlon  whether  the 

"  State  is  in  coo^llancei^   I£«««lt  is  determined 
that  a  State  la  not  in  substantial  coopliance, 
'^OEO,  will  coffaence  fotMl  enforceoent  action^  •  *  * 
Ijenorandun  o£  Understanding,  supra  note  238* 
jl^ophases  added^/  ^"^^ 


Twenty  addlttonal  days  seems  like  a  relatively  skovt,  period  of  tlmei: 
"e'spPclaUy  in  the  light  of  10  years  of  noncompliance,  ahdj(ne  to  which  no  • 
nT^wnahle  person  could  obioct.    Indeed,  if  there  were  any  chance  .chat 
^Xpviding  States  an  additional  20  days  to. achieve  compliance  would  bring  • 
,USM^cloB.er  to'  the  goal  of  achieving  equal  opportunlby  in  Stafee  Extension 
programs,  this  additional  tioe  would  have  to  be  supported.   However,  in 
the  light  of  USpA*8  history  of  procedural  delays,  tl^is  step  appears  to 
have,  been  a  subtle  erosion  of  the  ejspressed  intent  of  the  origiMl  ag^ee- 
oent  to  Uke  enforceojcnt  action  where  necessary.   This  sSep  appears  to 
have  n6  othep  function -than 'to  provide  more  tio^jco  States  for  remaining 
In  nonconpliance.   State  reports  would  have  to  b<i  read  for  approval  by 
USDA.    If  the-xepbrts  again  showed  noncoiqjllance,  there  was  no  guarantee 
'that  USnk  would  take  Insoediate  onforfcement  action.   USOA,  might  Instead 
seek  lii5)jrovcd  ropofcts, 

Fttttherr,  as  an  alternative  to  'providing  a  report  on  corrective  action 
taken,  a  State  Extension  DirectQr  may,  >rf.thin  the  20  day  poplod  for  linple- 
'  loentingVcconnendationa,  "raise  questions  concerning  or  points  ol  difference 
la  the  report  content  for  possible  adjustments."  This  loophole  could  likdly 
enablfi  any  State  to  postpone  Indefinitely  complWe 'without  losing  funds 
or  bcin^8[.ucd-.^^°  iforcover,  weak  as  the  agreement         it  has  npt  been* 


^0,   Moreover'.  States  which  are  not  found  in  substantial  noncotrol lance  but 
^ich  are  sent  tJSIA  rcconaendatiojafi  for  corrective  action  are  aUowcJ  20 
Svf  jner^ilx  to  "agree  to  tepleaent  J&e  recoomendattons  or  raise  questions  , 
Concerning  or  podts  of  differencein  the  report  contcnc  for  poa^f  1®  ad-  - 
iuitoent!^'   tl    USDA  stated,  "Ihoae  States  are  rtiquij:ed  to  sutalt 
Juns  fot  corrective  action  "of  those  deficiencies  noted."  Wright 
letter^  aupya  noteJLZii 

/ 


lis 
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adhered  to*  -  ^ 

Tfiere  «ppMr  ttf  h»ve  been  at  least  three  principal  violatioM  of  the 
BCffioranduta.   first,  USDA  has  introduced  stlli  another  step  Into  the  . 
conplijince.jproceas  which  v*s,>o^  anticipated  by  the  lafonaal  agreement  or 
fchb  meooraodtaa,  —  the  requireineat_irf  plan*  rat^  than  report*  of  corrective 
aotipn  from  the  noncooplying  States.   Although  the  distinction  is  subtle,  it. 
is  important.   The  f»lans.  are  io  indicate  merely  >Jhat  action  vUl  be  taken, 
.  and  USW  is  apparently  imposing  no  deadline  for  th'fe  action.      The  repot 
aotlc^ated  in  the  ineffloraoduBi>-  however,  were  to  have  deooaatrated  that  all 
action*  m»  cocopXeCed*  ^  ^ 

As  of. May  1975,  'tccowaendatlons  had, been  umt  to  only  5  of  the  19 
States  audited,  including  one  State  vhlch  USDA  determined  ms  in  aubstantial 
noncoc5>Xiance.   These  States  vere  all  given  20  days  to  provide  VSDk  vith 
plans  stating  what  action  t^y  intecdcd  to  take  to  cocoe  into  cofspliance. 
USDA  then  determined  whether  these  plans  wei^e  aycepuble.   One  was  found 
by  VSDk  to  b^t  ..unaccq?Uble»  ,  USDA  still  diii  not  take  enforcement  action, 


241*   Wiftshtpgton  InEerview,  su^ra  note  216.   While  OEO*s  Acting  Director 
^refused  to  discuss  the  substance  of  any  agreement  between  OEp  and  ES,  he 
did  indicate  that  an  agreement  corfdetning  the  processing  of  the  audit  re- 
ports existed  ahd  that  it  has  not  been  adhered  to*   It  Jm  assumed  Chat  the 
agreement  tb  which  he  referred^  the  Memorandum  of  Uodetstandingp  supra 
note  238.  ' 

242*   This  subtle  erosion  bf  the  memorandum's  stated  intent  to  take,  enforcement 
action  against  noncoqplying  recipients  has  beet  the  aubJ^Act  of  internal  OSDfc 
CQnflict,   £S  proposed  giving  one  State  more  than  20  da^/s  to  come  into  com* 
plance.   OEO  objected  qn  the  groujsd  that  this  jwas  violation  of  the  aenorandun. 
Mcmortodum  from  MUes  Washington,  Acting  Director,  OEftv  USDA,  to  Edwin  L. 
Kirbr,  Director,  ES,  IBDA.,  Audit  Report  Ho*  60164-ll-|(qi.  Oct.  7,  1974*   ES  * 
responded  stating,  erroneously;-  that  the  memorandum  ajtloW  20  days  for  a 
plan  for  corrective  action*   Hen&orandum  from  (kibncga  HuUv  Actixig  Administrator, 
ES,,  to  Hlles  Washington,  Acting  Director,  OBO,  USDA,  Audit  Report  No.  60164-ll«^^q 
Octe  17,  1974* 


\         ^  .  .  243  * 

honftwr,  but;  instead  was  deliberating  over  what  action  to  take  next. 

Second,  in:  the  «ctat  bulTc  of  the  cases  In  which  USDA  detenained 
that  thejce  was  substantial  ncmcosapliance,  the  Meaorawlum  of  Understanding 
was  never  invokad^because^  the  taeraorandugt  neglected  to  take  into  account  ^ 
the  roU  the  Departaent  of  Justice  woulB  assuM  in  tha  process*  of  handling 
the  audits.    :Da  late-August  1974,  less  than  a  laonth  a£tef  the' mempiranduoci 
bad  b^an  .signed,  represent#*dveli  of  OEO,  BS,  and  OGC  feet  vl£h  the  Assistant  ^ 
Secretary  for  Adainlstration.        They  determined  t^xut  where  in  USDA's 
Judgmnt  the  audita  rifvealed  substantial  nofacoopli4nqe»*lISJ}A  would  conault 
with. the  Departiaent  of  Justice  concemipH  the  disposition  of  the  case, 
rather  than  invoke  the  procedures  ou^?llned  in  thfe  Itemorandum  oT  Understanding. 
Thia  new  procedure  appears  to  have  been  at  least  partially  adhered  ^o* 

As  of  Kay  1975,  DO  J        conducting  a  wte  coaplete  analysis  of  the 
co«plUnc«  probletas  of  these  States- in  order  tof  determioe  vh«t  action 

should  be  taken  to  brljig  tfaen^  lnco-'C0i»{<iianc6f  Aa-^f  Kay  1975,  DOJ  . 

bad  not  nade  these  deteminations,  €n  the  meantiiae,  OSDA  believes  it  would 

 ■■      '  ■■  •       i'  . 

243.  Hopkins  et  al.  interviev;  suet*  note  139.   AH  five  StateB  provi^d  pl-W 
to  OSOA,  althouih  not 'all  were  provided  within  th«  20  days  allotted.  Two 
ware  acceptable  to  USDA.   Two  had  not  been  reviewed  by  USDA  as  of  May 
1975.   Id.   '  '  *"  *  * 

244.  m  addition,  USD^SiV^lJfiputy  Assistant  Secretary  for" Conservation, 
lesaarch,  and  Education  defended  this  meeting.   As  shown  din  Exhibit  I, 
the  Administrator  of  the  Bxtensloo  Service  reports  to  the  Asa4«t,ant  Secretary 
for  Conservation,  R«search,.  and  Education^ 

2457"  May  l$75,;PUnty  interview,  aupra  note  206.  '  iy 
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be  i3f?rhtlrlt5^iSH  to'i^  to  tho  Statiiaa^    It  aatlclpa^«s 

*tbat  t.he  Departtnent  of  Justice  may  believe  actiotTbejrond  *;hat  set  lorth 
in  tISM  s  rtic^nntndatlmta  fji  necessary  to  bring  about  cofi^liance. 

Thus^  a»  of  ftiy  these  cases  vere      llrabo.    More  tlmn  14  laoathg   

afljer  the  last  audit  ma  completed,  US,DA  had  npt  ensured  tbat  corre'ctlve 
action  had  bten  taken«        '  .  *  , , 

»      Although  fiTA.r*nn  ;aa^w»j=,^.-i»f    ^^^nr^ji^fi^p^Ky  I'gpX  to*  bc  in  Substantial 

^      •  '  247  ^ 

m>ncotapUanco^have  been  sent  to  the  Oepartiaent  of  Justice,       there  has    ,  v 

becn^no  fonsal  referral  of  my  caSes.        The  Acting  Director  of  OEO  stated  \ 

-  .       »  -i. 

that  no  such  rcfemls^woultl  be  made  unless  the  Deparonenk^of  Justice 

requested  them.    In  the* case  of  the  Texas  Cooperative  Extension  Service 

'       .1      *  •  ^       '  249 

(TCES)^  however,  the  Departi3:snt  of  Justice  has  requested  a  fomal  referral,  ^. 

ar^d  I'SOA  hjts  effectively  refusei?  to  make  the  referral,    DOJ  note'd  that4  (1) 

Both  the  USOA  audit  and   a  DOJ  investigation  revealed  "actionable"  aoncomptl- 
# 

ancKi  In  cmpldyront  and  stirt?lces.  ^^(2)  TCES  was  in  violation  of  its  affirmative 
actliijn  plan  approv*:d  by  OSUA  noti:  than  18  months  earlier.  Indicating  that  JEurth 
iiitott-^  at  achieving  voluntary  compliance  would  be  fruitless,    (3)  A 


246,   Washington  interview,  ;3upra  note  216^, 


247  H    DOJ  has  it^>ked  USDA  for  inforbation,  including  afflrtoatlve  action  plans 
and  jsfatus  reports  on  the  States  which  DOS  tentatively  identified  as  haying 
rr-orci  pr^lcms  than  the  oifhers.  - 


24a 


Washiftv-'^on  Interview,  supra  note  216, 


249k    Letter  frcm  J,  Stanley  Pottinger,  Assistant  Attorney  General,  Civil 
Rigfits  Divi5^'ion»  Dep^irtnscfir  nf  Justice,  to  ^John  A.^Kncbel,  General  Counsel, 
liSD^l,  Feb.  21,  I  J5.  ^ 


FRir 


referral  would  aaniafe  DOJ  to  it«  reprcsjentAsion  of  USDA  offitialo  in 
<         '250  '  • 

Sonethe'lett,  DSDA  effectively  refused  to  ssalta  a  fornal  referral  on  ' 

•  _         *  ■        X  ' 

tfie  ground*  thac  It  h«d  not  yet  Informed  the  Testae  Cooperative  Extcnsioo 

»•*  ..  '  •  . 

Service  that  0SbA"5ound  tbat  coaplianc"!  could  not  achieved  by  voluntary 

151  *•  ' 

oeana.         Clearly,-  ^there  wv., sufficient  evidence  for  tISDA  to  send 

*     '  252  ■    ''i'"  .  .  ■ 

*  iuch  a  letter,  to  TCESt-„-  -but  USD4  apMrently  chose  not  to  do  so.*  A« 

.of  Majj  1975,  OSDA  had  not  evctir  sent  Xcxa$  rccosa^datidiiS  resulting 


250*^  Poole  V.  ffilllaeis,  »«)ppff  tsote  -  . 

Utter  froa  John  A*  Knefaelt  General  Cqotiiel^*ySt)A»  to,J.,  Stanley 
pottliiger>  A«ei»t4nt  Attorney  General,  Civil,  Kight*  iJiv^aion,  BepartMnt 
of  Juetici,  Mar.  14,  1975;   Kr  Knebel  etatcd:        .      •    .  ! 

No  ref errll  !•  necentary  and  no  objection       . ^  - 

if  raieedHo  your  bringing  action  to  correct 

employment  diacriiaination  under  Title  VII 

of  the'<:iS5^  Rlghte  Act.of  1964*    Thlf  ^ 

poaitibn  Ijaf,  been  previoualy  voiced  to  your  * 

ita££**e.    ^  -  .... 

In  thii  Initance. .  .1  find  no  way  that  wc  catj 

agxeeJ..^lth  retpcct  to  che  appropriatenoaa 

of  a  referral  under  Title  VI.   Id*  ^ 


_       '  2'53  .   ■    .•         .  .-/  ■ 

from  Che  audit.,  "  "  /' •  •  * 

.Third,  In  fall  1974,  State  Extenalon  Dlrectora.werey reportedly 
^'•*nt  copies  of  the  audit  report*,*        and  State  Exteaal^n  Dlr^tora  . 

.  .  .  ^-  ' 

have  been  Involved  ijn  the  proceaa  of  planning  USDA^a  Strategy  for  correq- 

/   '       '        *  25S'/ 
tlve  action.    In  the  paat,  auch  involvement  haa  bee;(  counterproductfiye- 


253.  ^    USDA  atated:  .    '  .  ^ 

^  .    We  take  iaaue  with  the  wording  of /tliia/ para- 
graph      It  refera  to  USDA'^a  airegW  tefuaal  ^ 
to  make  formal  ^^eferral  of  the  Tex/a  ^xfcenaion 
Service  ta  l;he  Department  of  ^Jultice.   IjSDA  did 
not,^  *aa  atated^  refuae  referral  bi^  rather  declined 
to  immediately  r^fer  the  matterybn  the  iaaia  that 
requiremehta  of  the  Department  ^4  rigulationa  7  ""' 
C.F.R.  15.8(d)  had  not  been  metrand  the  areaa  of 
remedial  action  propoaed  by  the  Department  of 
Jiiatice  ^id  not  include*  all  «eM -of  conc^^rn  fco  - 
USdA.    The  Departifientj  propoaid  to  take  itiaaiiiate 
action  t'o  fulfill,  the  preaotibed  re<iuirefflenfc#^  and 
'  '   ipvtted  the  Pepartment  of"|uati^e  tp  ^t>articipate 
in  such  efforta.    Wright  letter,  tupra  note  72. 
♦  *  •  / 

•This  Commiaaion  notea  that,  deapitef  the  4)epartment  of  Juatice)/ finding  that 
"further  efforts  at  achieving  voluntary  corhpliance  are  likely  to  be  ^ 
unavailing"    (Pottinger  letted.  Aupra  note  249),.  USDA  stafc«  that  it 
JcpuljJ.not^^C_a>^^  according  tP  ita  teguurtiona  at  7  C.F^R. 

Part'  15  Subpart  A,  Vno  such  actiion  ahall  be  taken  until/^he  department 
or.  agency  concerned. .  .hds  determined  that  com^pliance  cannot  be  aecured  \>y 
voluntary  means.'*'  Knebcl  letter,  aupra  note  251* 

254.  The  ostensible  reaaoi}  for  providing  these  reporta  to  the  States  was 
that  some  States  requesb6d^  thenf  in  order  to  correct  whatever  problema  had 
been  found.    However^  the^  audit  repoij^fca  contained  no  recommendatiojns/ 
A  number  of  Federal  offijs.iala  provided  thifi  Connijlaion  with  injfbnnation . 
concerning  US DA  handling'  of  compliance  problema  while  requesting  that 
the  Commission  not  reveal  Its  sources.    The  Comjniaaion  has  decided  ^ 
honor  theix:'Tequest8.  /  '  ^ 


255*.  Involvement  of^  State.  Bxte'nsion  Directors  in  the  d[evelQpmefrt^^B|e  ES 
equal  employment  opportunity  regulationa  ia  diacuaaed  in  note  22^^^^ 


103 


/and  it  appaaqf  that  it  wMl  be  sa  again* 


-.1     .-Jlt:^.>raguUi±yL^ch&diiIgd^fleettn        State  Extfenfilon  directory  in 
Ndyember  1974,  the  directors  reportedly  voiced  concern  about  the  nature 

'  '  ^         '  '  .  »A       .  * 

J  - 

.    of  the  action  which  ttiey  taight  be  required  to  take.    In  reaponser  ^he 

•  ,     .       ^      '  '  '  257  - 

r  •Secrjice^y  called     meeting  of- USDA.  of  ficials       ,ott  November  19, 

1     19*74 /"She  purpose  of  tiEfc^*6eetlTig  St^n  to  prepare  for  a  second, 

inpirotnptui      meeting  oa*  N6vefflberi20,.  1974,  between  these  USDA 


256*^  USDA  staff  witk  knowledge  of  the  Bjcet:i1ig  stAte  that  they  ar<2f  pot 

at  liberty  to  ixidicate  what  transpired  at  the  meeting,  ^   1  ^ 

257^   Attendees  at  the  meeting  included  the  Under  Secretary,  ^he  Director 
of  the  Extension  Service,  the  GcncraL Couniel,  and  the  Chief  of  Compliance 
and  Enforce»ent  Division,  OEO/.  No  minorities. or  women  attended  this  meeting. 

258  ^  The  two  meetings  aeemed  to,  have  been  hastily  called.    At  the^  time,  ^ 
tfie  V&lng  Director  of  GEO  wa|  6h  a  flc.id  trip  in  California,  Reportedly, 
prior  'to  lea9:ng^him«i>^%^^               trip,  the  Acting  Director  did     '  , 
tiot'knqgjftat  such  meetings  were  planrifed.    In  his  stead,  the  Chief  \>f  OEO  a 
COcipliafluc  auJ  rnfofcem^^l^^vi^toTMr^^  tl^fr..ineifcfeyfc: — ^  :  — : 
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m.  .       -.  . 

^£ftci«li-4md  aelected  State  Extension  Dlreccoya,' at  .which  tiae  a 

Strategy  which  has  effectively  deX^yed  compliance  even  further  va» 
•    -       259  ^  •  I 

devl«ed/  *      *  \ 

<oAt  a  retuXt  of  the  second  meatiiigi  a  task  force  was  formed*  The 

Acting  Director  of  OEO.  stated  that  the  .purpose  of  the  tark  force  is  to 


259.   USOA  stated^ 


^  During  ^he  coucie  of  the  meeting  with  the 
Stat^  gxtension  Directors,  they  demgfnstrated 


deep  concern  with  the  employment  situation 
In  the  State  Extension  Services,  and  in  those        *  Va 
areas  in  services  which  were,  in  varying  de- 
grees »  in  noncomplifincj**   *   .  . 

'{his  attitude  expressed  by  the  directors 
indicates  a  strong  desire  to  accelerate  full 
compliance  father  than  "effectively  delay'* 
suph  action^  as  stated  in  the  r^ort»«^^ 

An  open  discussion  by  all  participants  to 
solve  compliance  problems  was  in  evidence. 
The  course  of  action  chosen  as  a  result  of  this 
meeting,  was  to  appoint  a  high  level  task  force 


to  achieve,  at  the  earliest  practicable  date, 
full  compliance  by  all  State  Extension  Directors •  .  " 

We  wourld  "hope  that  your  report  would  reflect 
this  attitude,    Wright  letter,  supra  note  72. 

^  ^  W       "  '  ^  ' 

26ff,tt        Way  1975  membership  in  the  task  force  included  the  Deputy  Director 
of  the  Extension  Service,  the  Acting  Director  of  OEO,  a  representative 
frw  QGC,  and  the  Director  df  the  Office  of  Audit.    The  counselor  to  the 
Seicretary  ^aa  pslac«d-4^v-charRe  of  the  JytJ^cjESJ^"?,-^  ^®  ES  Director  of 
Civil  nights^ Compliance  is  the  Executive  Secretary  of  tile  task  forpe*  In 
this  i^apacity,  he  £»  not  -a  participating  tacmbeifS.  He  is  supposed  to  take 
notes  anii  write  the  minutes  of  the  meeting  and,  ^upon  request,  ^provide  statis- 
tiic<  for  the  use  of  the  task  fo;cce^   Washington  interview,  aupra  note  216  • 

USDA  stated,  '^This  footnote  is  in  error.  In  tha£  only  USJiA  members  are 
idantifted*"  Wright  letter,  sy£ranote^72. 

During, the  course  of  interviews  with  USDA  ofttcials,  Commlsslopi  araf^  attempted 
tp  cor^fitm  allegations  by  othe.r  USDA  staff  that.  State  Directors  served  on 
thta  task  force.   Their  membership  was  denl*;;^  by  the'Acting  Director  of  OEO 
and  mt  mentioned  by  the  Extension  Service  Director  §f  Civil  Rlghts*Compliance 
when  he  listed  the  task  force  membership*   WasHington  interview,  supra 
note  216, *and  Hopkins  et  jil.  interview,  supra  note  139* 


O  for 

ERIC  -^^^ 
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V  J   - 

-^^vm-Taet^odr-xrf-lr^   

If  the  Jtefflorandura  of  tJnaerstanding  were  being  followed,  such  a  task  force 
vould  not  jie  necessary.  States- -would  either  cows  into  compliance  Itmedi- 
ately  or  be^the  subject  of  enforceiaent  action.  Thie  stated  purpose  of  the 
tapic'iorce  is  exactly  wSat-OSDA  and  DOJ  liave  been  trying  to  achieve  for  years, 

#  * 

and,,  indeed,  the  Acting  Director  of  OEO 'admits  that  the  job  of  .the  task  force « 

262 

is  not  essentially  different. from  that  of  earlier  compliance  efforts. 


\\uSDA  and  the  Uepartment  of  Justice.   Yet,  no  one  from1:he  Department  of 

I 

26^ 


' 'justice  has  been  invite)^  to  participate  on  the  task  force,  consulted 


toncetning  task  foece  activities,  or  even  informed  about  its  functionsC. 


m.   M.   The  Executive  Secretary  stated  that  the  purpose  of  the  ta^k 
force  is  to  "take  a  look  at  all  Departmental  aspects  of  civil  right*  as 
le  relates  to  the  Extension  Service.""  He  readily  admits,  howeVer,  thaf^ 
tiilf  description  of  the  purposle  "is  really  general,"  but  stated  thatf  he 
wasWable  to  say  more  at*  that  time,   Hopkins  et  .al.  interview,  supra 
note\       ,   The  task  force  has  met  about  once  a  month  since  November  1974 
and  i*it  mettinga  generally  consume  the  better  part  of  a  working  day."  . 
Washington  interview,  affiera  note  216,  ' 

USDA  seated;  j  .  "  ■ 

TuCs-  footnote  (implies  additlotrtl  meaning  to  . 
'  k  .  the  statement  of  the  Executive  Secretary. 

Th6  implication  of  withholding  iniEormatlon 
aboutesthe  Task  force's  effort's  was  not  the  . 
intent^  the  reply.    The  Task  Eorce  had  met 
only  twitffe'at  the  time  of » the  interview, 

January  3,  1975,  and  April  23,  1975  and  its     -  ' 
efforts  ind  direction  Were  subject  to  change. 
Wright  letter,  supra  note  72.  . 

262,   Washington  interview,  supra  note  216.  '  ' 

^63,   With  £he  exceptioa  of  the  material  in  notes  265  and  267  infra.  ^ 
tha  Acting  Director  of  0£0  declined  to  discusa  the  work  of  the  taak  force^ 

264*  •W«ihiti«ton  interview,  aupra  note  216.   ladt^cd,  the  Deputy  Chief  of 
-the  federal  Program  Section  of  JDOJ  knew  nothing  of  the  task  force's  activities 
*  although  ahe  is  the  prii^clpal  DOJ  official  routinely  concerned  with  IfSDA 
i^alra*    Planty  interview;!  supra  note-206 


c 


V 


.  '  *  265 

it  is  difficult  to  obtaiti  infomation  on  the  wbrlc  of  the  task"  f ptce* 
—  '      .  .   .  .    ^  266  ^ 

Its  duties  appear  to  be  c;;os  which  properly  belong  to  the  'State^^  ^nd 


265  •   One  of  the  taatn  duties  o£  the  ta^k  force  is  to  identify  i>ools  of 
.gualified  minorities  available  for  empipytnent  by  State  Extension  Services. 
The  task  force  is  using  State  Ertenslon  Service  selection  criteria  In  Identl-^ 
fylng  these  sources  of  talent^)  For  exaoq^Xe;  if  a  State  requires  certain 
SB^loyees  to  have  wsters  degrees,  the  task  force  looks  only  for  sources 
of  potential  employees  with  wasters  degrees.    It;  has  not  attempted  to 
determine  If  ^hese  selection  criteria  disproportionately  exclude  minorities 
or  women  or  it  theySre  job^tyelated.    The  Acting  Directbr  of  GEO  stated  that 
there  vere  other  duties  but  would  not  elaborate.   Washington  interview,  supra 
not*  216,       '  ^< 

266*    M^.  /The  Actl»g  Director  of  OEO  ma  unaware  that  the  work  described 
in  note  265  supra  Is  the  type  of  wprk  the  Federal  Govermoent  expects  Its 
contractors  to  perfonv  See  ^Revised  Order  No^^A,  supra  5oEeT:74# 


;  er|c    .  isr  . 
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.  -  ■  '       ,  267      \  - 

th«y  «pp««r  to  be  ol  particular  -interest  to  .certain  States,  ' 

yhattver-  ita-»or4cT-ti»e4arak  force  appe.ars  to  be  .one  Taore  link  In 

USDA'-«  enaieas  chatrt  of  procedural  delays,   kven  the  Acting  Director  of 

.  OEO  ha«  atated  that  he  sees  the  task  fotce  :as  a  tactic;|or  f  tailing—  " 


267*   The  re#k  force  h|i  been  concerW.priaerily  with  the-Stetef  of'*^ 

illinoier  iSeortie^  Tehnepyeer^nd-Wibmtoyi — fhe  ActltttgHltfrector-TO   

tbet  the  State  of  doming,  which  was*nbt  ifiiong  the  States  audited^  w^s^ 
it^cluded;  because  It  has  few  minorities  and  the' task  force  Wanted  to 
determine^  how.  any  reconnendation  it  laakes  would  'inpapt  upon  such  a  State, 
The  Acting  Director  of  OEO  stated  that  the  State  of  ^jstnnessei^  i^lch  Waa 
^also  hot  anong  the  States  audited,  was  included  because  it  had  been  note 
Juceess|ul  than  some  olher  States  in  jachieving  equal  opportunity.  Washington 
interview,  supra  note  2X6.  -Yet,  0EO%n  compliance  reviews  of  pAg  county 
in  that  Statii  in  ^1973  showed  that  hpmemaker  clubs  which  were,  seftegatid 
HvefiTVribanded  when  informed  of  USDA^s  requirerosn^  that  they  .  integrate  *»fld7^^ 
that  county  agent  service  ta  clients  was  almost  exclusively  JTlong  racial 
lines OEO  files  indicate  that  am- of  May.  1975>  tJSDA  does  not  have  suffi- 
t^-evidepce-odg-HBote^ge^  Despite  the  ostensible  use  of  these 

States  as  models,  t)^  Extension  Service  has  sent  ac  least  one  SMmoran<lum 
to  the  States  involved  concerning  the  work  of  the  task  force.  *  Extension 
Service  msmorandum  to  J.B.  Clear,  lllinors}  Charles  P.  Ellington,  Georgiaj 
William  iUljSj,s|iop,  Tennessee;  and  Robert  F.  Ttary,  Wyotalng,  Jan.  16,  1975. 
SoneJISOA  jofflcials  biblieve  that  the  Exteni^on'Sieryice  Directors  frpm.jbhese 
Stetes  constitute  an  advisory  committee  to        task  force.   This  is  denied 

by  the  Acting. Director  of  OEO.  -  •  »   

«> 

Ihe  Extension  Service  stated^  however: 

This  footnote* is  not  factual*   The  first  *      .       ,  * 

jienMoce  is  incorrect  as  stateif:  t^^  sixth  _  ^  ^        '  , 

sentence  end  reinaining  portion  of'^footnote  .  u/r  - 

aire,  inacpittate.   The  persons  cifce^  ere /       ^  t  ' 

wembera'&f  the  Task  Force.   Wright  fetter     ^  '  ' 

supra  note  72*  %  .  ,  .     ,  , 
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compliance  will  ^  «chievad>  • '      ^  " 

-The  end  result  of  USPA*d  inactivity  i«^that  although  noncompliance 
has  been  documented . in  State  Exterisior)  progtams  tor  aver  10  years,  USDA 
ha»"%ot;?3ffeqttired  that  this  none otapHanc^s  b^  corrected ^land*  it  continues 
to  provide  funds,  for  the  opera^Clon  ^f^^  p^^griraa.    The  role  of  the  ^ 
tasJ^fo«e  in  perpetuating  d)^*  sl^atlon;  cll^jdLy  ideij^^^  thatr  ^ 

thir  blajtlnjt  violation  6f  civil  rights  lav  has  the  continuing  cotopliclty  . 
'0£.  eh*  USUA  S^ctMaifltts  and  Othei^  jiigh  level  OSUA  d££iciala»  USM^rapp^ariT 
noire  concerned  about  ftqtt^ing  noncomplying  recipients  than  those  people 
>^.^^tjbm' the  lav  seeks  to  protect* 

,    Titlft  VI  requires  that»vhere  noncompliance  exists  in  a  federally 
funded  program  and  is  not  corrected  voluntarily  within  a  reasonable  time, 
funds  to  the  noncomplying  recipient  be  tersiinated*    In  an""  analogous 


situation,  the  Department  of  l^lealth^  Education,  and  Welfare  (HEW)  was 

269 

ordered  to  begin  enforcement:  action  against  noncomplying  recipients*  The 
Bepartment  of  JustlDpe  has  repeatedly  cautioned  USDA  officials  that  tha 

*• 

same  principles  are  Applicable  to  ijSbA's  continued  finding,  of  discrimlna«« 
.tory  progtMM,  but  ^v«a  thi»  wamiog  h«t  been  to  no  «vall. 


268,   Wcfhlngton  Intetvletr,  aupge  note  216. 


^6»^.  Sf«  MitaB  ^,  Richt.va|^,  480  F.id  1159  (D.C.  Cir.  1973),  Plalntifff 
ellet^         m  vloleCed^she  Civil  Rlghtt  Act  of  1964  end  the  5th  »hd 
l«th  maendBienti.  to  the  U.S.  Conttitution  by  felling  to  temln«ie"^*eier«l 
ftmdf      eleoentery  ,i|:ho^pli  end*  cellegee  end  unlviMitiee'wfiich  c*ont6jtie>  . 
to  di«cri«in«t*i  -Th»  D.C,  ^iiderel  dietrict  cou^Jt  sfdund  that  HEW  h«d  been 
negligent  in  enforcing  thoae  civil  rlghte  proviiiona.    356  F..  Su'pp.  8? 
(D.D.q.  1973).   The  <ecifion  wee  upheld  on  appeel  in  the  V,S,  Court  of#  * 
Appeait  for  the  piatrict  of  Colmnbia.   In  ite  February  1973  order,  the  ' 
diatriet  court  directed  HEW  to  begin  enforcement  action  aiainat  achool' 
dlatrlcta, and  ay/tena      higher  educetion  i*<ch  had  been  found  In  noh- 
coopliance  by  the  agency  between  1969  and  1971.   Peelaratory  Judgment 
end  Injunctive  Order,  filed  Febmary*  16,  1973. 


o  ■  .  .  '  ton" 
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Chapter «3 

PSPAR'TMENT  OF  HEALTH,  EDUCATION.  AND  WELFARE  (HEW) 
-— "'--^r  HEj^TH"7air'S0CISlr^ERViCES^HSSr-27&"-^ 


Program  and  Civil  Rtghts  Respongibiitlt^fas 

,A»    Iferogram  Responslbllltietii  ^ 
The  wa^or  .^jealth  and  sQciaX  service  activities  sponsored  by  the 
r(et>Art»enC?^f  J^alth,  Education,  and  Welfare  are  Medicare,  Medicaid, 
inAitiitegorical^irints  %t  health  and  welfare  aid.    Medicare  is  the 
largest  Federal'  hSilcir^ccimy;    Ihe  h^Ut  Miidicara  proyi^m,  Huai>lul- 


*270t.  Concerning  this  chapter,  In  July  1975  HEW  wrote  ^  to  the  Staff 
Director^  of  t^is  CoBunisslon:  '  . 

As  you  may  Know,  although  there  are  instances  in 
which  our  conclusions  and  Interpretations  of  fact 
differ  front  those  of  your  staff^^the  Coiomission^s 
reports  on 'our  Title  VI  activities  often  provide  . 
us  with  a  reference  point  for-  <lur  own  s.elf- 
 .eyaimtJtPtt*-,  —  — "  — 

However,  the  draft  Health  and  Social  Services 
report  contains  numerous  conceptual  flaws *and  is  ^ 
ridden  with  erroneous  and  misleading  statements. 
We  do  not  believe  that  it  can  be  treated  as  a 
serious/and  objective  study  of  [the  Officd*  for 
Civil  Itights  (pCR)  of  HEW}  opcration$* 

* 

Unfortunately,  due  to  the  timeframe  imposed,  OCR  - 
staff  did  not  have,  an  opportunity  to  carefully, 
check  the  report's  deferences  to  various  specific 

 \,    leases  umdaoJEuny:^ex^Msrf^    '  _ 

allusions  and  sjratcments  "that  serve  £o  indict 
the  compliance  prpgraitu<#» 

The  enclosed  comments,  therefore,  only  address  what 
we  believA  to  be  some  of  t:hc^repott*£f  more  serious 
shortcomings.    Letter  from  ?etct      .Rolmes,  Director, 
Office  for  Civil  Itights,  HEW,  to  John      Buggs,  Staff 
-   Director,  U»S,  Oommission  on  Civil  TRights;  July  8,  1975.  ^ 

This  Cowttlsslott  notai'that  HEW!t  »Ut«ent  is  a  sweeping  generalization 
not  ii^portad  by  spaciflc  information  provided  to  this  Coomlision, 


Ini^urlmce  Ben^fitu*  for  tHe  Attir^xovidtB  nedical  Insurance  for 


over  23  nlUlon  persons  over^  65  vtio  are  recipients  of  ^  toci^I 


jtmcwAty  for  the  coata      inpatient:  hospital  care  and  post-hospital 
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care  in  nursing  facilities  and  jtt  ho«e«         An  additional  Hedicar.^^ 


prograniy  Suppleaentai  Medical  Insurance  Benefits  for  the  Aged^  prc^ 


vides  insurance  for  the  cesta  of  ^ysicians'  services  and 


other  outpatient  arfsdlcal  services  and  therapy.  Approxi»ately 


272 


271«   Medicare  is  authdrised  by  the  Social  Security  Amendoepts  of  1965^ 
Titte  XVIIIy  42  O.S.C.  f  1395  et  sei^'CWfO)^    Part^A  of  the, act  is 
entitled  '^Hospital  Insurance  Bfnefits  for  the  Aged.*^   Far^  B  Is  deaignated 
**Suppleaental  !lsdical  Insurance  Benefits  for  the  Aged^^'   It  Was  anticipated 
that  Medicare  would  account  for  40  percent  of  all  federal  health  outlays 
in  fiscal  year  1975  and  that  in  that  year-Medicare  would  contribute  to 
hospital  benefits  .for  iM>re  than  '5*1  adUipn  aged  and  disabled  persons  and 
^lox^mtpMiis^JL^hm^  mott  than  12.2  nillion  such  persons;,; total 

^Medicare  outlays  were  e^ect<;d  to  reach  $14.2  hillion^  an  increase  of, 
$2  .billiot|  over  fiscal  year_1974»    The  bulk  of  these  outlays  were  expepted  to 
jSO  to  hospitals  and  physicians  for  their  services*    In  fiscal  year  1975  an 
estiMited  21^6  pillioii  persons »  comprising,  over  95  percent  of  the  Kation^s  ^ 
aged  population^  were  enrolled  in  Medicare*    In  addition^  1#9  tnillion 
persdns  eligible  for  social  security  disability  benefits  were  eligible 
for  Medicare.    Budget  of  the  United  States  Government ^  Fiscal  Year  1975 » 
Special  Analyi^il  J,  Federal  g^lth  Prograaui  147. 

272*   42  O.S.C.  t  1395i  et  aea>  (1970). 
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   _  ^  ' —  " 

7,00a-ho.spiUXs,  *4,00p  8\cillcdL  nurting  facilitUi,      $txxd  2^000  home 
.      '  274  .       ^  .       '    A        ~      »  . 

health  fgcnctlea      across  the  country/ ail  of  lAich  are  referr^^d  to.  by 

275  "  .       .  .         \  ^ 

HIH'M  "pyovidors,"      «re  the  recipients  of  Medicare  funds.      \  ' 
'     •  •     '  '  276 

Medicaid  is  the  second  largest  Federal  "healtK  activi.tgr.        It  is  a 

program  for  the  poor  funded  hy  the-  States  and  the  Federal  Govejmacnt^  .Hie 

extisnt  of  the  program  varies  from  State  to  State.   Arizona,  for  example, 

'  ■  ■  '     .  \ 

bad  no  Medicaid  progrto^  of  September  1975.   Medicaid  Bedpfits  reach  over 


27  KilUlon  persons.    Bie^e  bimefi'ts  provide  for'lnpatierfT^reati^^nt  in 


273.  Skilled  nursing  facilities  are  nursing  homes  vhich  are  supposifed  to 
provide  a  hfgh  level  of  iijpatieht  health  care 'to  patients  following  their  ^ 
hospitalixatlott  for  liitjxiiy^^  disability,  or  other  illness  and  vhich  have 
beea  approved  by  the  Bureau  of  Health  Insurance  at  II£W  for  participation 
in  the  Medicare  progrtt&«         *  '  « 

/ 

274«  Home  health  agencies  are  agencies  vhich  supply  skilled  nuridng  care 

to  recipients  of  Medicare  confined  to  their  homes*  .  ^  • 

27^«  Office  of  IK^seatch  and  Statistics,  Social  Security  Administration,, 
HCH,  Health  Insurance  Statistics,  Apt.  2,  1974*    For  a  detailed  explanation  ^ 
of  the  provider  certification  process.^  see,  Office  of  Research  mxi  Statistics, 
Social  Security  Administration,  Hiw,  Health  Insurance  for  the  Aged^  1968; 
Section  3.1;  Participating  Hosbitils  xvl  (Noveflber  1971). 

276*  Medicaid  is  authorized  by  Title  XK^  of  the  Social  Security  Aaendoenta  of  1965 
42  O.S.C.  f  1396,  et  sea.  (1970).  ,  In  fiscal  year  1974,  Federal  Medicaid  payments 
accounted  for  about  30  percent  of  all  Federal  health  outlays.    They  totalled 
an  estimated  $6.1  bil^pn  and  provided  assistance  to  27*2  million  velfare  ^ 

reclpi^ts.    It  vas  expected  that  jtn  fiscal  ye     1975^, Jederalj^tlsys  fOX.  

thft' program  woulrfTe  le^j  bilU^  reaching  28« 6  JnlUipn 'persona.  SgBcial 
Analysis  J>  yqpya  note  271   at  l49.   Medicaid  is  financed  Jointly  by  States 
'.and  the  Federal  Government.    Under  Medicaid,  States  pay  from  17  to  50 
percent  of  the^  costs  for  Medicaid  services  and  the  Federal  Government 
f inancea  the  remaining  abount.  ^According  to  a  FederalrState  formula,  the 
amount  each  State  pays  ip  determined  by  JLts  relative* wealth.    For -Example, 
based  on  this  formula,  New  York  is  required  to  finance  its  Medicaid  program 
substantially  more  than  is  Alabams. 


112  / 

^                                                 ^  277 
hosptf  Is.  skjLiled  nursing  home8.._  aod  Antsm<i.dia,te^(;3JS_JasilLl±<SAA  ^ 

outpatient  hospttiil^cUnic,  and  hpnie  health  agency  seryicesj  diagnoatic 

aervipesi  for  children;  p^eiictlp&lon  ^ruga  and  eye  glasses;  and  rehahnXtk" 

tlon  sewiccs*    through  Medicaid,  HEW  provides  .funds  for  the  care  of, 

patlenta  under  the  Medicaid  programs  to  State  health  and  welfare  agencies, 

vhieh  in  turn  fund  over  10,000  hospitals,  nursing  hcMses,  and  other  health 

care  institutions*    H£W  refers  to  these  Kedicaid*»funded  institutions  as 

*^vendors^"  ^  ^  \  

The  various  categorical  grant  ve^^fare  programs  funded  by  HEW 

include  Aid  to  Families  with  Dependent  Children  (AFDC),  Vocational 


277*  Intermediate  care  facilities  are  nursing  houses  for  persons  who  are 
too  ill  t,o  remain  at  home,  but  not  sick  enough  to  be  placed  in  hospitals 
or  skilled  nursing  homes*    Standards  which  must  be  met  by  nursing  homes 
receiving  MW  assistance  for  intermediate  care  are  not  as  high  a^s  those 
for  homes  receiving  assistance  for  skilled  care,  . ,  -     "  * 

278#  Throughout  the  country,  there  are  about  250  State  health  and  welfare 
agencies  which  receive  funds  from  HEW  through  Medicaid  or  HEW  categorical 
grant  programs*    Interview  with  Richard  Foley,  Chief,  Operations  Branch, 
Health  iknd  Social  Services  Division,  Office  for  Civil  Rights,  HEW,  Feb*  15, 
1974.    I5ie  number  and  types  of  agencies  related  to  health  and  social  ser- 
vices vary  among  the  different  States*   *In  Texas,  for  escample,  there  are 
seven  agencies  which  administer  State  health  and  social  services  programs: 
the  Commission  for  the  Blind,  Department  of  Health,  Department  of  Mental 
Hearth  and  Mental  Retardation,  Department  of  Welfare,  Coimisslon  on  Aging, 
Department  of  Health  Planning^  and  the  Rehabilitation  Agency Arkansas 
has  three  such  agencies:    the  Department  of  Social  and  Rehabilitation 
Services^  (a^  relatlvely^new  umbrella^gcnay  which  encorapas«e#  mipy  former 
health  and  wel^^e  departments).,  the  Department  of  Health,  and  the 
Comprehensive  Health  Planning  agency* 

279*  Until  January  19174,  three  major  State  -prograias  w^jicft  received  HEW 
funding  were  Aid  ^o  the  Blind,  Aid  to  the  iPermancntT/  and  Totally  Disabled, 
and  Old  Afee  Assistance*    Beginning  in  January  1974,;  these  programs  were 
replaced  by  a  Federal  Supplemental  Security  Income  program  which  guaranteed 
♦'minimum  income  to  all  eligible  disabled  and  elderly  persons* 


R«h«bilitat:ion,      Cblldreni»  Service,  Foster  Homes,  Adoption  . 

*    '  281  ^        ^  .-1^^ 

Services  4nd  special  programs' for  the  agii^g*       Sotae  of  ci<c  /  , 

taajor  c*tegorlcal  grants  for  health  programs  include  l?amily  i/'l/^vtf  . 

Planning,  Maternal  and  Child  HealtK  Services,  and  Health  Care 

282  '  t — ^ 

'FaclUtie«  Services.        As  with  the  Medicaid  program,,       funds  . 


280t  Voc^ational  rehabilitation  provides  fuads  tfo  SUtes  tro  train  persons 
vicn  mental  and  physical  handicaps  for  gainful  employment. ,  It  also 
provides  smifll  business  opportunities  for  the  blind  to  operate  vending 
stands^ on  Federsl  property.    Estiidated  outlays^  for  vocational  rehabili- 
tation for  fiscEl  yei^r  197^  werar  $77?  roiirionV  ; 

^281*  Children's  Service,  Foster  Homes,  and  Adoptive  Services  are  intended 
to  establish  and  strengthen  State  and  local  public^ welfare  programs  to 
prevent^  tfie  neglect,  abuse,  exploitation,  and  delinquency  of  children. 
Estimated  outlays  for  these  projjirabs  for  fiscal  year  1975  were  $278 
m^ilUon.    Special  programs  foi/tbe  aging  provides  aid  to  State  and 

.local  agencies  operating  programs  for  the  aging* 

*  * 

r 

282.  Family  Planning  provides  funds  to  States  for  the  medical  and  social 
services  to  enable  Individuals  to  determine  the  number  and  spacing  of 

 their  children?  Mnfemal  and  Ph-fld  Health  Sanrices  provides  Jinanclal 

assistance  to  States  for  programs  to  reduce  infant  .n^prtallty  and  upgrade 
the  health  o^,  mothers  and  children.    In  fiscal  year  1975,  anticipated^ 
outlays  for  these  two  programs  were  $100.6  million  and  $284,9  million, 
respectively.   Health  Ca?e  Facilities  Services,  commonly  referred  to  as 
the  '*fltll-Burton  program,"  provides  grants  to  assist  States  Ih  .banning 
for  and  building  hospitals,  health  centers,  laboratories,  and  othdr. 
health-related  facilities,    in  1974,  $196.8  million  wAs  allocated  for 
HlU-Burton  projects  to  cover  a  three  year  period.    HEW  is"  attempting 
to  phase  this  program  out.  .Telephone  Interview  with  Charles  J«  Rukus, 
Budget  to«ty art,  DlvX^lcrn  6f  Fihlhcial  Management,  Budget  Wanch,  Bubllc 
"  Health  Service,  HEW,  Sept. ai,  1974. 
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11%.      .  ■ 

chgie  projgjmg^^gffough^S  aod  welfare  agenctea,  uMch  in  turn"   ^ 

fund  vendora^iC  Xhetft  include  Jlcfcal  welfare  agenc^les  and  foster  hotaca. 
Hew  categorical  grant  ^lugiaf^  provide  aagl»ianuu  for  aliaost  16  million 
paoplii  a  jrtar*        ^  '  - 

Br<*..  Civil  Mghta  Reaponaibilitiej^ 

lb 

title  VI  of  the  Civil  Kighta  Act  of  1964  prohibit?  dlacrioination  on 

283 

the  haaia  of*  race,  color  or  national  origin  in  f  ederally-aasiated  prograiaa. 
HEW  ia  reaponaible  for  enaurlng.coi!q>lianc3B  with  Title  VI  by  its  reciplenta» 


including  hoapitala  and  nuraing  hooca  which  are  Kedickre  providers,  as 

^  ^ —  V 
well  aa  State  agenciea  and  vendora  which  arc  recipients 'of  HEM  health  and 

284  .  . 

aoclal  aervicaa  prograaa,         Horepver,  HEH*^  Title  VI  responsibilities 

•  •  •  ^  285 

extend  to  aiedical  facilltiea  funded  by  other  Federal  agencies,  including 


283t   42  U.S.C^  f  2000d,  et  (1970). 

284.  The  orfier  major  category  of  recipients  for  which  HEW  has  Title  VI 
responsibilities  are  educational  institutions*    See  U.S.  ComisKion  on 
CivU  Wghts,  the  l^ai  CjvTTllIgBlgTgfd^  Vol.  III> 

To  trtsure  Equal  Educational  Opportunity  chs.  1  and  3  (January  1975). 

285 •  To  avoid  burdening  recipients  which  receive  aid  from  taore'than  on^ 
Fe*!eral  agency  with  duplicative  compliance  reviews  and  reporting  requircjaents, 
in  February  1966  the  lipartwent  of  Juatice  promulgatiid  a  plan  giving  HEW 
reaponsibillty  for  coordinating  all  Federal  agency^  Title  VI  enforccoent 
procedurea  for  wedical  facllitiea.    The  plan  requires  that  the  agencies  in- 
volved aaaign  to  HEW  responsibility  for  acting  on  t^ieir  behalf  with  respect 
to  investigaticnaf  coiipliance  t1ivl«wS|.  and  fonaal  proceedings.    Hnder  the  .  *  v 

plan,  HEW  mat  publish  an  Interagenc^L^eport  listing  recipients  believed  to  il 
be^ia  noncoi^liance.  '  HEW  is  required  to  notify  all  agencies  If  a  recip^lent  » 
ia  in  noncofl^iiance  and  efforts  to  senate  voluntary  cotapliance  have  failed. 
At  sti<£h  tiae,  the  concerned  agencies  are'  to  decide  on  appropriate  action.  The 
coordination  plai>^makea  it  clear  that  "assignaent  of  re^6i»lbilitiea  to  HEW 
doea  jnot  include  the  dedaion  on  whether  or  not  to  coaoence  formal  enforceaent 
proceedlnga  in  behalf  of  any  other  agency."   In  addition,  participating  agencies 
My  be  assessed  ttx%  reaMnat)le  ^ttTrata  share  of  the  cestui  of  a  coopliance  ^ro-' 
graa  baled  on  the  i^unt  of  Federal  financial  assistance  extended  to  »edical 
facilitiac.    Depattintnt  of  Justice,  Coo^rdlnated  Enforcement  Procedures  for 
Medical  FaddUties  Under  Title  VI  of  the  Civil  Sights  Act  of  1964  (February  1966). 


ERiC  •  .  '^^'^ 


tha-  EtePattneijits  o£  Agrl<iulfeuxe,  Housing  and  Urban  Dev^lopssent,  and 


ibcsmercej  the  former  Atoaic  Energy  Cosaaission;         General'  Services 

.                             ^                  ^                  '287  '  ^. 
AdQinistration;^  the  former  Office  of  Eccmocdc  Opportunity;  S^jaLl. 


Business  Adainistratiorft  and  Veterans  Ad5iinisrtra«iJ:ott, 

]Ln  the  area  of  health  and  social  services.  Title  VI  is  an  toportant 

mandate*    Prior  to  the  passage  o^TiUe  VI  and  in  that  ,ti tie's  early 

^/  . 

yeattSf  IIB»  a6d  tsany  other  Federal  agi&ncSba  had  a  flagrant  history  ox 

C  "^  -'  288     \  ^  .  * 

funding  diactliainatocy  activlSXta^  Ihe  laost  nt)table  early  exanjple 


^an  EEW'a  program  to  provide  asaiatance  for  hospital  construction.  The 
289 

HilJL-Burton       ^egialati^^  crjoatrlng  that  program,  perc^.tted  HEW 

-  ^         *    -  290  , 

aasiatance  to  be  furnished  lEor  segregated  facilities*         the  existence 

of  ^discriislnatlon  in  the  Hill~Burton  pr^ram  was  ^ne  of  the  reasons 

Congress  perceived  the  need  for  delaying  the  time  when  civil  rights  ^ 

286.  .In  January  1975,  the  Atomic  Energy  Cosmlssion  ^^i^>^pl^ciid  by  the 
0*^.  Energy  Reseg^rch  arid  Development  Adcilaistration  and^the  ^^uclear  - 
Regulatary  ConnfBgloii,^        ^  —  *   ^  ,     .  -  ^ 

287«    In  January  197S,  the  Office  of  Econonic  Opporxunity  was  replaced^by 
the  Community  Services  Admini^cration  at  HEW* 

288.    For  a  history  of  discrimination  in  HEW*s  health  programs,  see  Cocsent* 
**Xhe  Ijspact  of  Title  VI  in  He  tltK  Facilities/*  26  Qtol  Wash.  L.  Rev,  980 
(1968).  ^    '  '  ^ 


289»    4*  U^S.C.  S  291,  et  scigr^tt970^;    The  HlH-Burton  Hospital  Survey 
and  Construction  Act  is  discussed  in  noce  282  supra^  

290,,  42  U.S.C.  f  29ie(f)  (19^0),    In  Sinkins  vs.  Hoses  H.  Cone  Hetsorial  . 
Hospital, ia  case?  concerning  two  Greensboro,  North/Iarolina  hospitals,  the 
court  held  the  pojrtion  of  the  aill-Button>Act  pffmtting  "sejarate-but-equal" 
facilities  for  separate  population  groups  and  regulations  I^cplcseating  that  . 
ptoylsion  unconstitutional  under  the  due  process  clause  of  the  Fifth  AciendGc«it 
and  the  equal  protection  clause  of  the  Fourteenth  Aacndjsent.  -323  F.2d  959  m 
(4th  Cir^  19655,  cert,  denied-.  376  \tj.  938  (1964).  # 
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.  lie  . 
291  ; 

enactment  #of  Title  VI*  .  ' 

Even  as  latei  as  the  1970' s,  HEW  found  such  blataat  discrimin^fetfilL^^ 

segfeptea^altTng  rooms  and  different  lioiirs  for  ^acTriKfr^hltt^^  TratlerrTB^ 

^  ^        ,        \  '292 

by %physicians  receiving  HEW  funds,         inadequate  minority  representation 

.  293  .  -  „ 

oii  a^State  health  plamijLng  council,        use  of  "Mrs, and  "Miss". 

.2:94       '  .  * 

to  address  vhite  but  not  black  patients,'  and  segregation  in  HE^^^-fonded 
^       '         *    '    .      295         »  . 

day  care  center  

A  1972  report  by  the  Comptreller  General  found  that  this  cQuntry  has  ^ 

essentially  a  dual  health  pare  system  for  minorities  aa'd  ^nonminorities. 

It  showed  that  minority  group  patients  often  received  their  health  care 

from  public  hospitals;  t1iat>in(?rities  wer^.^some^iines  unaware  .that  their 

Medicare  or  Medicaid  coverage  entitled  them  tp.  use  private  hospitals;  and 

that  many  hospitals  and  nursing  homes  were  treating  .patients  of  only  one 


291     S*ee  remarks  of  Senator  John  Pastore,  110  Cong.  Rec.  7054-7055  (1974): 
Even  after  the  passage  of  Title^VI, *some  States  aybid^d  making  integrated 
hospital  room  assignments  by' using  HEVT  funds  to;  construct  single-bed 
-'f^cili-t-ie8-r-*i--«^-4-l^<>spitals^witM>iil^^  -  — 

292*   HEW,  Compliance  Review  of  Medicaid  Commission,  Oct.  28,  1970;  and 
HEW  Compliance  RevieVr  of  Al^liama  Department  of  Public  Health,  November  1970. 

293*.  HEW,  Compliance  Review  of  California  State  Department  of  Public  Health 
March'  1971.     •  *  "  '  .     ;     1        .  .  ^ 

294.    HEW,.  Compliance  Review ^of  Alabarw  Department  oj  Public  Health,  supra, 
itote  292.  /  *  '\  • 

295 ♦    HEW,  Compliance  Review  of  Alabama  Department  of  Pensions  and  t  \ 

Security,  fJovember  ,  '     .  .  ' 


/  '  .        V    i»  r  '       '  .     296  ^ 

. race  eyea  though  they  had  published  open  admission  policies. 

J  '     '  *  ^ 

wrf's  p^finclpal  instruction  for  the  itj^lementation  of  Title  VI  is 

.    .  /  297     '  ^  , 

*it»  liltje~yi  regiilation.         This  regulation,. jcevised  isos^t  recently  In 
/         C         '  /  ♦ ' 

July/l973>  is  substantially  the  same  as  the  Title  VI  regulations  of  other 
/  ^         .  29B 

Federal  agencies^         With  regard^  to  health  and  social  services ^  the, 
regulation  statVs  that  both  ^'discrimination  in  the  sele^cion  or 
eligibility  of  individuals  to  receive  the  senjl^es  and  segregation  or  other 
discriminatory  practices  in  the  manner  of  providing  them,  are  prohii»itcd," 
rVg;ulation  does  not  ^elaborate  on  the  term  "other , discriminatory  pr.actices«" 


2i  64  Comptroller  General  of  the  United'  States^,  Compliance  With  Aiitidfo- 
crtaination  Provision  of  Civil  Rights  Act  by  Hospittals  and  Other  Facilities 


unier^dicare  and  Medicaid  (July  13,  1972)  [hereinafter  referred  to  as 


CODpliance  Under  Jfedicafe  and  Medicaid]*    This  .General  Accounting  Office* 
(G  ^0}  report  vas  prepared  at  the  request  of  the  former  Chairman  of  the 
Hoise  of  Representatives  C^baaittce  on  the  Judiciary,  Emanuel  CeHer,  to 
asiist . the  Committee  in  evaluating  Mcdicare-Hedicaid  programs^  in  selected 
areas.    Specifically,  the  rejiort  was  to  analyze  vhgther  the  benefits  of 
Medfcare-Medicaid  programs  were  being  made  available  .to  minority  groups 
to  the;  same  degree  as  to  othera.1    In  an  October  1973  update  of  this  study, 
GAO  reported  that  an  apparent  dual  health  care  system  continued  to  existl,^ 


2^7^   HEW  xegulatloua  Implementing  Title  VI  are  found  at  45  C.F*R. 

5S3^  ~~Cl^7M^*   Keart4iRs*^n~  l^itlB^  VI  Enfor-cement  tn-Medl<?a^ge  and  Madicoid^ 
'Programs  Before  the  $ubcoam>  on  Civil  Rights  and  Constitutional  Rights  of 
the  House  Comm>  oh  the  Judleiaryt  93rd  Cong*.,  1st  Sess^  (1973)  [hereinafter 
referred  to  as  Title  Vl  Hearings] .    HEW  confirms  that  these  findings  are 
irrefutable*  ! 

298 #  Cn  July*5,  1^73,  reyislofis  which  standardl^sed  Federal  agenfey  Title 
VI  regulations  were  published  in  the  Federal  Rei^lster  for  Fedetil  agencies 
'"Title  . VI  responsibilities.    38  Fed^  Reg.  17919ii    A  general  evaluation 
these  regulations  is  made  in  ch.  10    ,  infra t  Department  of  Justice. 

99.,  45  C.F-r[  180.5(a)  (1974)^      '  ,  ,  . 


H  X18  t 

There  is  a  laajot  gap  in.tbe  coverage  of  Title  VI  with  regard 
to  HEtf's  programs*    In  the  lS70*s,  through  its  Medicaid  reviews,  UEH 

has  oi?served       axd  reports  to  have  co^ec^ted  instances  of  segregated  J 

*    '  '  301  ,  - 

-waiting  iaeitlrleg  i^ir  pfaystcian?^  office^^        «ms^,  ^ithou^tttscrimt- 

nation  by  physicians  can  be  a  problem  accoirding^^to  instructions  issued  by 

^  HER  program  staffs  se^ces  proyided  by  plqrsici^ns  and  other  laedicil 

suppliers  under  Medicare 's^iippl^eoental  Insurance  benefits  program  are  jnot 

^      cdvered  by  l^itle  VI*  W^f^s  support  of  its  position  evidences 


300 ♦   HEW,  CoBjpliance  Review  of  Alabama  Dejgarfiseat  of  Public  Health, 
supra  note  292^  '  ^ 

301.  HE57  Indlcisited  recently  Jthat; 

These  instances  of  -noh-CK^pliance  were,  found  and  "  ' 
^       corrected  under  the  Hedicaid  Program,  «  prograia 
clearly  covered  by  Title  VI»    These  findings 
were  not  ctade. .  •under  Fart  9  of  Hedieare  '(the 
Suppleroental  Insurance  Betsefits  program)— a  ^ 
prograwi.not  clearly  covered  by  Title  VI,  July 
1975  Holraes  letter^  supra  note  270»  * 

302.  Social  Security  Administration,  HW,  Claims  Manual »  ch»  3C,  10,069 
May  1970,  revised  June  1972. 


— 30X-^niEff^¥areea^WcT 


iThe  Health  and  Social  Services  Division  of  its  • 
Office  for  Civil  Rights]  docs  question  "  this  longv*^^,^*^^'^ 
standing  interpretation  and  Is  currently  conductfog. 
a  study  qf  the  issue.    The  CotiHaisslon's  report  further^ 
notes:   "••♦the  little  ItEV  has  written  to  support  its  * 
position  evidences  varying  rationales*'  and  backs  t)viB 
statement  ^p  with  a  footnote  referencing  two  program 
agency  publl<^tions,:  one  of  which  "is  no  longer  txsed  by  *  r 
tffitr,"     (My  emphflisls*)   We  believe  these  passages  reflect 
a  Maunders  tending  of^^^tha  differences  ^n  our  authorities  * 
under  Part  A  and  Part  B^of  the  Kedicarji*  program,"  and  under 
the  Medicaid  program.    July  1975  Holmes  letter,  auprd  note  270# 
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Varying  t»c4owa««,^       Mtti  It  i»  apt  dear  vhetfeet-  Che  gap  .ia  due  to 
♦^^dfliectt  in  tli«  law  or  a  faulty  Interpretation:  of  the  law  by  KSff  staff. 
HB»*»  civij  rlghfca  Ataff  i»  ^rreatly  .conductlngi  a  study  of  * the  appXicatiog 
'  of  litla  VI  to  phyaiclaaa '  .aetvlcea  under  Ifcdlcare'a  5upplei»ntal  liedical 


Tniuran(;<^  Benefits  profran. 

If  tbi  stydy  deteniiitMit  that  iuch  atrvices  aw  not  covered,  HBf 
*      '  305 
could  tecoMnd  lagiiUtldn  or  m  Executive  order       to  improve 


/Title  VI  coverage.  .  \         ,  ,   

There  ia  another  gep  in  HBH*«.  prograei  to  enture  nondiscrltainatioa  In 
.  the  delivery'  of  health*  and  apclal  aervlcea.  Neijther  Title  vi  of  the  Civil 
idgiita  Act  o|  196A  nor  miy  other  Federal  statute  prohibits  discritaination 


304*    IlSie  Manual  states  that:; 

Title  VI  does  not  sppljr  to  physicians  and  other 
proyldera  of  Mdical  services  under  (Supplemental 

/    lifa^ical^^Xnsuranca  for  the  reason  that 

tba  voluntary^  ihitura^ce  systjM.  created  by 
[Supplcdeental  Ifedical  Xnaurince  benefits] 

^    is  conbraptual  in  nature;  .The?  system;  therefore, 
even  if  it  sdgh^^  othex^ise  fall  within  the  scope 


of  Title  VX,  is  excluded  as  a. contract  ct£ 

insurance^   ciaims.  Anual^^swra  note  302,..f t..lp.i9,69t 


-In  another  pulfXical4on,  HEW  wrote  regarding  Sujf»ple»e{ltal  Medical  Insurance 
Benefits^  '^Title  VX  does  not  apply% « ^because  [the  beneflte]  are  paid 
directly  to  Individual  beneficiaries  (pr  to  physicians,  etc*  for  (:fica)»" 
^ial  Security  AdsdLnistration,  HEW,  Health  Insurance  Handbook  (June  1966). 
Ihis  Handbook  is  no  longer  used  by  l|EWiI      f"" ' "  " 

305*   In  the  area  of  housing  prograns^  insurance  for  hone  mox;tgsges  is 
exeUpt  f ro«  Title  VX,  but  disi:rl^^nation  on  the  basis  of  ^  race,  religion, 
and  national  origin  is  nonetheteas  prohibited  by  Executive  Order  11063 
which  was  issued  in  1962*   l^c«  Order  Ho/ 11063,  3  C.F^Re,  1959^1963 
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,    ^-./V      .  30$     .  - 

bastd  pn  sex  in  the  delivtty  of  health  -and  welfare /kervicee*        Aa  0%  • 

SaoteAer  1974^  the  disgree  and  depth  of  any  aex  dlacyiialnAtipn  In  .health 
.  ■     '      "  •  '  •    ♦  ■*  -  •      ■  ^  . 

and  welfare  prograiw'  wi«  no^  Ithowh,  heca'uae  HEST  had  conducted  no.  extensive 

.      .          .         -  307  .     .  „„^. 

•tudy  of  sex  diacrJalnatldn  In  it»  progtaHa.  ThIajiBlMion 

pasticuiarly-dEportant^hecauae  w^aen  a5?e  beneflciariec  of  a  large 

306>'  Bottavar,  aex  dljKri«ln#tion  la  IjprohibUed  In  educa^lon»and  training' 
,  prt^riwia  fpr  Mkith  ^rkeijen  incljiding  dpctor.  agd  nur«*ai   the  Gomprehentlve 
leidfeft  Kanpower  TnAaiteJ  Ac^^or  1971,  jub,\  L>  92-157  (codified  in  acatttred  • 
aectidoa  of  42  C*S.O.).>id  the  Nurae  Training  Act  6f^l971j  Puh.^t.  92-152 
(codiflid  in  .apafetef ed  Wctibna  of  42\u>S.C/)^|kJ•p  Wvfi^  «  th*  aBihdaienta 
t6  Title  yil  *nd  Title  VIII  of  the  Ptillc  Heflth  Service  Act,  .prohibit  the 
extenalon  of  Federal  auppprt  to  any  aidlcal,  health,  pr  nurae  training 
'  .nrogra«  unless  the  inatltotion  jroyiding  the  training  aubnitf ,  prior  to 
.the  aiiatd  of  fupde,  eatiefactory  aiaurancea  tl\at  It  will  riot  dltcrlninate 
on  the  baaia  of  iex  in  the  adalaelon  of  IndiSrldoala  to  its  training  pro^ 
graaa.   42  U.S.J?.  f  295h^?  (Su^p.  II,  1972),  ApprojdBMitfeLy  1,500, caapuaes 
are -covered  by  thisae  provieiona.    .  ' 

■>■'•'  ■    '     ^  '  -  *  ■  •  . '  -  . 

Titla  IX  of  the  Education  AmeadBenta  of  1972  priohlbita  educational  tottltufclona, 

,with  isertaln  exceptlPna,  froa  dlacrimatlPn  on- the  baaia  of  sex.    20  C.S.C. 
i  Ifiei,  et  seg..  (S#p,  Itl,  1972),    With  respect , to  admlesions,  the  statute 
exMpts  private  inatitutlona  of  undergraduate  higher  education,  educational 
initltutlone  whose  ptiaary  purpose  is- to  train  individuals  for  the  adlltary 

.  service  o£  the  United  Sutea  ot  for  the  aerchant  narine,  and  educational 
inatituttons  controlled  by. religious  organisations  whose  tenets  are  4 

'  inconsistent  with  Title  iX*  ■  Title  IX  covers  health  professions  training. 

307.  On  at  lesst  one  occaaion,  Aowevet,  HEW  included  sex  as  one  of  a  number 
of  variables  in  a  study  of  delivery  of  services.   When  the  Social^and 
Rehabilitation  SPrvlce  attsnpted  to  detemlne  whether  there  were  dlspartiea 
in  the  delivery  of  vctcational  rehabilitation  services  on  the  baais  of  race 
arid  type  of  disability,  aex  was  one  variable  in  the  study.   Interview  with 
Hichard  Foley,  Chief  OperaUons  Branch,  Healtli  and  Social  Services  Division, 
Office,  for  Civil  Rights,  HEMi  Sept.  19,  1974.^  ,        .    '  . 

HEW  stated:  •      .  - 

The  sentehce  iamedlatiily  prepeding  hsd  already  indicated 
that  Title  VI  does  not  prohibit  discrimination  on«  the 
basis  of  sex  In  the  delivery  of  health  and  aodal  services 
prog^aaa.   Thua,  the  report  appeara  -to  indict  [HpW'a  civil 
rlghta  office]  for  fsllirig- to  act  where,  adndttedly,  no  • 
authority  exists.    Julxi975  Uolaes  letter,  .supra  note  270.  ^  

This  CPaaission  believesi  hPwever,  that  the  oaission  of  a  prphibition  against 
aex  iiscriid-nation  In  HEWrfunded  hi?uith  and  Social  aervicea  prograaa  is  so 
serious,  that  it  la  incuibent  upon  HEW  cd!vil  rlghta  awff  to  provide  the*^ 
Secretary*  with  duta  ahowinl  the  need  for  auch\a  prohibit'ion  and  request 
that  the  Secretary 'iawe  it  under  the  jgeneral  tuleaaJting  authotity  of      _  , 
•titat  Office.-        .  '      "  \  ,  \. 


numbcip  of  li«*Xth  and  Sife,lfar6  program      and  sex  discrimination  has  been 


'  Alleged  iu      l^Mt  dome  of  theim*  -  for  exatopie,  one  HEU  office  noted 

— — „  .  ,  :  ^  ■■  "  '\  ^  ~ — ^ —  jr— 

**exten»ive***  discrimination  against  mmn  m  rSf  ej-ral  to  ejaployment 

;       -      .  '  -aQ5t-  ,        .  .    '  ' 

training  programs      *  .        W  . 

Sontte  peber  Federal  agencies  lacing  the  need  for     proscription  against 
sex  discrimination  have,  in  the  absence  of  a  statutory  prohibition,  issued 
orders  or  regulations  >!^lbi ting  sex  dlscrial^jatlon  in  the  programs  they 

.  *309#  These  include  Kedicaid,  family  planning.  Medicare  (according  to  ther 
♦1970  cansuSj  about  58  percent  of  the  20^  miiUon  people  over  j65  in  the  United 
States  are  vomen)  and  AlA  to  Families  .with  Dependent  Children  (in  1871  aboxif  y 
68  percent  ot  all  AFM  families  had  a  mother >  but  no  father,  present  in  the 
home,    WSWi.  Findings  of  the  1971  AFDC  Study  (1971)  *        .  ;  /  . 

309.  Kemdrandum  from  Ploy*      Pierce,  Regional  Civil  iU^ts  Director, 
MEW,  am  Francisco  Regional  Office,  .to  J*  Stanley  Eottinger.,  Director, 
'  Office  for  Civil  Rights,  HEM^  "Plantting  for  New^teattb  and  Social  n 
Servicea  Programs,"  Sept.  5,  1972.    The  memorandum  urged  OCR^'to 
research  the  extent  of  sex  ^iscxlBiinatibn  in  health  and  social 
servi<^e  programs..*."     In  addition,  a  Women* a. Action  Program  was 
convened  by  .former  Secretary  of  HEW  Elliot  Richardson  in  early  1971  primarily 
tO; review  HEW^s  internal  employment  practices  with  regard  ntmnsmn, 
but  also  to  survey  the  impact  of  HEW  prograids  iipon  women.   WWle  the^ 
Women's  Action  msi&cm  itdi&iS^  tlidf&ugiayT^^  . 
of  sex  discrimination  in  HEW*s  progra?is  of  Federal  assistance,  it 
did  determine ^ttiat  sex  typing  in  health  professions<,and  lack  of 
.freedom  for  family  planning  were  among  the  greatest  pjcoblejfls 'Tor  women 
within  the  umbrella  of  HEirs  health  and,  social  service  programs. 
HEW^  Report  of  the  w'omen^s  Action  Program  (1972).  ^       -  ' 

HEW  notedt  X      ^  •  ^  \  : 

/  '  .  -  /  '      y  '  > 

Although  the  report  notes  Irrelevantly  that  one  HEW 
office  noted  extensive  di8cr;iminatlon>against  women 
in  referral  to  employment  training  programs,  i.t*fails 
to  add^that  OCR  is  developing  a  compliance  program 
under  Titles  VII  and  VIXI  of  thfe  Public  Health. 
'  Service,  Act  which  prohibits  discrim:l^nat'ion  on  the 
basia  of  sex  in  adifilrSsions  ^Xo  health  training  pro- 
 grams.    July  1975  llolmes  letter.  $upra  note  270. 


142 


;  *  310 

tmAp  miw  tiMt. general  ruleouiking  authority  of  the  agency  head« 

Jm  o€  April  1975,  however,  amf  had  tiot  Issued  a  prohibition  against  sex 

discrimination  in  the  delivery  of  services  in  HEW-fti^dcd  health  and 

 ' — ' —  ,  ^^^^^  ^  - — — ::  — ' — : — z — ~~ 

s<^lal  services  pi^^^  -  -  ^  ^ 

'  3X2  , 

HW  of  f idals  In  the  San  Francisco  region       have  urged  their  agency 
-    .  '  V     \  3l3 

to  recoMend  tliat  Title  VI  be  amended  to  cover  sex  dlscrlnlnatloh^  .  but 

'     '  .    ^         *'      '  -  '  '  '  ^  '      "  ^  ' 

HE^  Ihas  |iQt  considei^ed  action  to^jsnsure  j^r^tection  against^  sex  discriMnation 

in.  Its  Health  and\soci«l  ipervlces  prografts  as  a  priority  item.         One.  HEW 

official  stated  that  HEW  did  tiot  h^ve  enough  ^taff^to  wnitQr^.adequ'ately^ 

the  existing  health  and  welfare  are^ui  and  that  Including  sex  discrimination  , 


310#    for  exa»ple,  the  Secretary  of  Labor  issued  an  order  prohibiting  dis- 
crimination on  the  basis  of  sey  in  prograas  operated  by  or  financed" thtbtigh 
the  ManpoiWer  XBminlstration»    Secretary's  Order  15^6?;  Compliance  Officer's 
Handbook/ D^partnent  of  Labor »  17,  18,    (January  i97?)*    The  Secretary  of 
Agriculture  has  prohibited  sex  discrimination  in  all  of  the  Department  of 
Agriculture's  direct  assistance  program**    7  O^.i.  f  IS* 51(b)  (1974)*  The 
-Secrtita^ry-^f- theHEn teri 0^  has-lss«ed-^^ 

inatlon  In  the  distribution  of  assistance  by  the  Department  of  the  Interior 
(USDI)  43  C.f.R.  f  17(b)  (1974).  -The  method  used  by  the  Secretary  of  the 
Interior  to  prohibit  sex  discrimination*  however,  ijs,  questionable^  as  it 
..ippfe^rs,  ptt^pft„the  pyohi^bitipri  was  i^        as  an  amendment  to  USDI*s  Title 
reKulatlon>    This  reimlation  my  bfe  amended  only  with  the  approval  of  the 
President,  who^by  Executive  Ordet*  11764  delegated  this  authority  to  the. 
Attdmey  General:   39  Fed.  Reg.  2575  (1974),    See  ch..  4   infra.  Department 
of  the  Interior #  '  ' 


311.   Telephone  interview  with  Richard  Foley,  Chief,  ()|>eration8  Branch, 
Health  and  Social  Serviced  Division ^  Office  for  Civil  Rights,  HEW,  Apr.  17, 
1975.  -  ;  .  ! 

:  312.  HEW  regional  structure  is  discussed  on  p.  123  infra.  •  ' 

'  *  .  •    "  d 

313.  Pierce  memorandum,  supra  note  395v 

314.  Interview  with  Louis  M.  Rivesj  Jr. former  Director,  Health  and 
Social  Services  Division,  Office  for  Civil  Rights,. HEW,  June  26,  1973. 


1^ 


ill  HIW  reviwi  would  only  further  rtretfcfe  the  x^mvxcm  available  to  ensure 

ncmdlscrlmination  on  the  basis  of  race  anl^  ethnic  origin  in  health  and 

 \  315  

aocial  aervicea  progrataa. 

!!•    Orgaoixatloa  and  seaffiti^ 

 HBtf  la  cowpdaed  <>f  ^  ^arg^  mimh^r  of  consttttiptnt  agencies  wh 

operata  various  aaalatance  programs*  \    Three  of  these  agencies  hav^ 
;  apaclai  reapdnsiillities  for  HEW's  healttiNmd  social  service  programs. 
The  Social  Security  Administration  operates  Medicare.    Ihe  Social  and 
i(ahi4>ll|,tation  Service  opi^rates  MedicajLd  and  many  of  HEW's  other 
categorical  welfare  aid  programs*    The  Public  Health  Service  operates 
many  BiW* categorical  grant  programs  for  health  services* 

Reaponsibility  for  ensuring  that  all  elements  .Of  the  Department 
difcharge  their  Title  71  compliance  responsibilities  with  regard  to  HEW  ^ 
programs  li<s«  with  the  Office  for  Civil^|.ght8  (OCR)  within  the  Office  of  the 
Secrtftary.^^^  OCR  has  regional  offictes  in  each  of  the  10  standard  Pederal  regions,'^- 

^n  M^AH^tott  t^Q  ltii  headquarters  In  Washington*       Although  OCR* s  regl^^^^^^  

offices  are  located^'^^rfaihisJlEW's  reg^ional  offices,  the  regional  directors  of 


315.  Id.  ^  s    .  . 

316.  "See  Exhijiit  1  on  p.  124  in£ra> 

317.  See  ExhibitJ^2  on^p*   125   infra.    . 

'    i.  l  • 

318*  See  map  O^xhibit  3)  on  p,  127  •    In  connection  with  this  reportj. 
Commlaa ion  staff  Vialted  HEW  offices  in  Region  I  (Boston),  Region  V  « 
(Chicago),  ^feion  VX  (Dallas),  and  Region  IX  (Sin  Francisco). 
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OCR  Mjort  ,to  the  Director  of  OCR  in.  Washington  -  aod  not  to  ♦ 
the  regiontX  director*  of  HEW/thu«  giving  XR  hewlqunrters 

conailerjUalv  more  influence  over  regional'  civil  riRhta  coapliance  

-  ,    ■     -  ■  ,  3?6  , 

activities  tiwm  is  found  in  laai^  other,  agencies.  - 
.  '   '  •»    ■  - 

The  Office  for  Civil  Rights  has  a  Health  and  Social  Services 

Division  (HSSO)  in  Washington^  and  a  Health  and  Social  Service* 

Branch  (HSSB)  itf  each  of  OCR's  10  regtowd.  offices.   HSSB  staff 

are  responsible  for  the  day-to-day  execution  of  the  HSS  compliance 

progrim.   In  this  capkctty' they  are  responsible  for  investigating-  ^ 

'.^  .".4 

complaints  concerning,  health  and  so,cial  iervice  matters,  review  . 
civil  rights,  assurances  in  applications  for  Medicare  participation  and 
Kos^tal  construction,  monitoring  tfie  civil  rights  activities  of  State 
agencies  operating  HEW-funded'prograna,  reviewing  for  approval  the  com- 
pliance  ptograms  of  those  State  agencies,  conducting  onsite  cpn^liance 

319*   Xhiif  «l^r^mgcmc^t  U  shown  in  Exhibit  2  on  p#  125  «upra> 
320^  Jit  the_I)€EAr^n$_ofJlous^^ 

clvii  ri^ts  staff  in  the  regional,  a?fea,  aiS*  ^insur JLng  oifices  report 
to  their,  office  directors  rather  than  to  the  Office  of  the  Assistant 
Secretary  lot  Equal  Opportunity  which  is  located  in  Washington.  See 
U»S^  Cowaission  on  Civil  Rights  ^  The  Federal  Civil  Rights  Enforcement 
Effort^'-igyA^  Vol,  II,  To  Provide.. *For  FairrHousing  (Dec.ember  1974). 
Similarly,  equal  opportunity  staff  at  the  Manpower  Administration  .within 
the  Department  of  Ubor  report  to  the  Assistant'  Regional  Directors  for 
Manpower.    See,  Ch.    6  infra.    In  both  cases,  the*civil  rights  program 
of  the  agency  has  suffered  because  of  the  organirational  structure. 
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reviews,  and  attppting  to  negotiate  ccnnpliance  with  Title  VI  when 

corrective  action  is  necessary* 

^  322  '  > 

HSSD,       is  responsible  For  poHev  fnrTyi:ifion  anr!  ovArcHgiit'  Af 

-    \*    .  '  323 

regional  HSSB  activities.  JfiSSD  Is  organized  along  functloi?al  l^nes. 


There  are  three  branches:   Policy  and  Program  Development,  Operations, 

and  Technical  Supports    The  Policy* and  Program  Developxaent  Branch  is 

responsible  for  coordinating  overall  policy  development  and  dissealnatlng 

It  within  HSSif^a  the  HSSBs.    It  advise*  and  aasista  the  regional  civil 

rights  pfflc^^  in  deterolnlng  workload  priorities  and  in  developing  long^ 

range  piaftnlng;    In  addition,  this  branch  evaluates  the  perfonaance  of 

324 

tW  lO'HSS  regional  offices*         The  Operations  Branch  also  is  responsible 
for  the  development  and  improvement  of  Title  VI  enforcement  procedures  tp 
be  followcdtby  each  State  that  receives  HEW  funds  for  admlniaterlng'  health 


321*  Office  for  Civil  Rights,  HEW,  Health  and  Social  Services  Enforcement 
Plan,  Fiscal  Year  1974  (draft,  Sept.  28,  1973)  {hereinafter  referred  to 
as  1974  Enforcement  Plan]. 


";^22r^lSSl>*-lir  headed  by  rhe  Director*  a  GJ-tS,  and  n  iT^puty  BltecEor, 
also  a  GS-15,    Telephone  interview  with  Mary  HcGllton,  Plscal  and  Budget 
Office,  Office  for  Civil  Rights,  HEW,* Septa  13,  1974*  ^ 

323#  Hntll  June  30,  1973,  HSS0  operated  along  geographic  llnfe*^.  It 
was  headed  by  the  Director,  a  CS-15,  and  had  three  Regional  Coordinators 
who  each  had  supervisory  responjlbUitles  for  several  regional  offices. 
The  Director  of  OCR  stated  tbat  the  functional  organiration  would  ^.ive^ 
the  Division  a  better  focus  on  the  programs  it  taonitors.    Interview  with 
Peter  E.  Holmes,  Director,  Office  for  Civil  Rights,  HEW,  June  29,  1973. 

324*  February  1974  Foley  Interview,  supra  note  278^ 
J 

}  / 


325  .  .  ' 

jrnd  social  service  prcgra»»»     Ihe  Technical  Support  Branch  provides  training 

ing,  tcchaical  assistance,  and  guidance  to  the  head<iuarter8  and  regional  ^ 

OCR  acaffa,    ttrts^  dir^dctly  re^pon^ibl^  tor  rtje  planniAg  asa  tf^Vsilop- 

taent  of  coaprehenaive  title  VI  training  progracs  for  OCR  scaff.  This 

branch  assiata  in  the  developnent  of  techniques  to  enable  OCE  staff 

in  Washtagton  and  ita  regional  officea  to  evaluate  Title  VI  cocr^ilance 

326  - 

through  the  uac  of  available  data*  • 

As  of  June  30,  1974,  HEJTHia  allocated  til  xuix-tice  grofessional 

positiona  ta  Title  VI  cot^liance  activities  in  the  area  of  health  and 

^  327  '    ^  -  ' 

social  services*         Eleveri  of  these  positions  were  allotted  jJie 

^        320  -  329 
ffasbington  OCR,        and  seventy  to  the  regional  HSSBs.  *        fc3i|/*s,  June 


325*  Id, 

326.  H.    See  also  telephone  interview  with  Richard  Foler,.  Chief, 
Operacions  Branch,  OCR,  HEW,  Apr/1,  1975* 

327.  McGilton  interview,  supra  note  322*    OCR  was  authorised  a  total 
of  872  fullticse  positions  for  fiscal  year  1974,,    It  requested  28 
a^4itiot|^l^P9itic?ns  for  fiscal  year.  1975.,.  17  of  which,  were  to  be 
designated  for  health  and  social  services.  Id* 

328.  Id.    Only  9  of.  these  were  filled*    OCR  was  authorized  170 
fulltic«  professionals  in  its  Washington  office*    Only  135  of  these 
positions  were  filled.  Id. 

329.  Only  59  of  thc3€.  were  filled*  "The  sizes  of  the  HSSBs  varied 
considerably  and  were  roughly  correspondent  with  the  nuzsber  of  health 
and  welfare  facilities  in  sach  region.    The  HSSB  in  Atlanta  was  the 
largest  with  12  professionals;  Philadelphia  had  7;  Dallas  had  9; 

.  San  Francisco  had  3;  Chicago  had  8;  New  York  had  6;  Boston  and  Seattle 
offices  each  had  4;  Denver  and  Kansas  City  each  had  3.  KcGilton 
interview,  aupra  note  322. 


■   .    'f  .  330, 

1974  staffing  represents  almost  a  SO  percent  increase  from  June  197JJ. 

Nonetheless,  the  total  staff  size  is  still  very  «inall  in  coiaparisou  to 

- '  •  331  . 

HfeW's  1966  efforts,       although  HEW*s  resnons^bilitles  in^the  area  of 
'  ^    .      '  332 

henljth  and  social  services  have  been!  greatly  increased  since  that  time. 

III*  '  Compliance-  Program  ^  '  -  . 

Until  1974,  HEW's  compliance  program  was  essentially  divided  into 

two  .parts  wK;^ch  differed  radicallynTrbm  each  other  J    (1)  HEW  directly 

>  i        ^  -   ---.-^^  .       .    -    ^    .  ^ 

v  •   «»  i  /  ' 

engaged  in  compliance  activity  with  Medicare  providers  an4  other  directly 

federally  funded  programs  to  ensure  that  they  did  not  disctiminAtc  in  the 

delivery  of^  services.    (2)  Under  Medicaid  and  KEW  categorical  k^ant  pror 

-  .  I  .  :         333  /  .     •  . 

grams,  HEW  required  compliance  activity,       by  State  agencies  which 

dispense  HEW  funds  to  vendors  and  are  responSiblg^-^M  the:^overall 


330.    In  June  1972  there  were  55  prof^essional  staff  mmbcrs  assigned  Title 
VI  responsibilities  .in  the  area  of  heal:g}r  €Jid  social  services. 

331*  In  i966  HEW  assigned  500  people  to  its  compliance  activities  of  hospitals. 
See  note  419  infra.  * 

-332.    In  1966,  HEW  expended  $2.5  billion  for -health  and  welfare  progtams. 
Budget  of  the  Uriited'  States,,  Special  Analysis  il3  (Fiscal  Year  ^968).  In 
1975,  it  was  estimated  that  HEW  would  spend  $118.5  billion  for  ^uch  prdgrams. 
Budget  Qf  the  United  States,  Special  Analysis  195.  207  (Fiscal  Year  1976)*  ' 

333.    July  1975  Holmes  letter,  supra  note  27.0.    Mr.  Holmes  -stated;  . 

'*  .  *  '  *'   *  . 

,    HEW  has  pever  "delegated"        Title  VI  redponsi- 
bilities  to  State  agencies,  but  does,  in 
accordance  with  the  iitle  VI  regulation,  re- 
V    quire  State  agei^cies  to  administer  their 
,    .  ;  '  y  programs  in  accordance-  Kith  the  requirements  ^  _  * 

.^>Af  Title  VI  ^nd  to-  undertake  various  forms 
'o£'"c6fQpliance  activity*    Icl.  /  *• 


V         .  •        • •  '334 
«^hlitr«tlon.  of  State  health  «nd/ot  Welfare  prograaa.         HEW  monitora 

the  State  agehclea*  guidance  to  and  surveillance  Of  vead6rs.  Beginning 

.,  •        .     .     -   335>  :  • 

In,  15»74,  It  alao  conducted  a  limited  ttuabec  of  reviewa       of  individual 

336 
faai^Ciea. 


334;  The  Director  of  OCR  atatedt  ■ 

lidoioiaiiqrtMnrOCll  coidd  not  a^op^T  aaaure  the 
continued  xcoapliance  of  the  thou8an,d«  of  facilitiea*-^^  • 
aubjeet' to  Title  VI  at  any  one  point  in  tim,  ve 
hwe  attested  to  enliat  the  reaoutcea  of  the.  Stite 
agenciea.    Each  State  agency  •uat'  aoide  by  methoda 
at.  «dMlfliatration  iihieh  aeherally  require  the  conduct 
Of-  Title  VI  reviewt  the  diaaeaination  of  inf owation 
about  nondlacriidnation  jitaadarda : to  agency  peraonnel 
and  beoeficiaciea,  and  a  aiechaniail  to  conaider.and  ' 
reao^ve  coi^lainta.   Aa  ihdi.cated,;  the  OCR  State 
ageifcy  reViawa  have*  in.  part  coacentrated  on  the 
^  extent  to  which  theCSMte,  agenclea-were  carrying 
^^uf  theae  obligationi.    It  vaa  preciaely  because, 
of  our  liiO-ted  »|M^t,  and  the  fact  that  our^area 
of  Title  VI  3ur»Si£tion  extend*  beyond  the  co^lian^e 
of  hoa^itala  and  akijiiid  nuraing  h'oiiea,  that  OCR 
decided  to  tevieif  Sta'te  agenciea  and,  foqua  on  their 
ablllty  '^o  help  carry  out  coepliance'  aciJivlty.  Title 
VIrBeAlnik.  aupra  note        at  132.  * 
- .     T"^      \  .  ■ 

335.   Theae  i«viei*a  are  ditcuaaad^on  pp.  17?-179  Infra. 


336.    REW  atatcd: 


The  crtidal  p«?lnt  !•  but  vaguely- al-ludef  to  in  the  laat 
aentehce  of  thla  paragraph..    In  the.paae  OCR  haa  placed 
a  pri«iry  en»hiiaia  on  t4»«-Titl*  Yl^SfOle  of  State  agencies; 
however,  in  1974,  a  deciaion  *«a.«ade  to  abift  away  froa 
the  *8Ute  agency  review  prociak  ihi  otde?  to  f  lace  greater 
iMhaaia  on  our  own  in-depth  r«vle»t,6f  health  and  aocUl 
aervicea  ayatfw.    July  1975  Hol»ea  letter,  aupra  note  270. 


A»  Guidelinei 


Despite  the  ittpottan^  role  HEtf  electa  State  agencdes  to  play  in 
coc3[pliaoce  ptograas,  it  has^not  drafted,  in*  addition  to^its  Title  VI 
teg^lation^  a  aingle  «ejt  of  uniforin  guidelines  detailing  t|ie  actions 
e^ctM&d  of  all^  Staces^^^gencies       to  ensure  that  there  is  no  racial 


337"^    HSW  has  issued  4  variety  of  instructions  concerning  State 
agencies 9  hut  npne-freyldes  a  glf^g"  and  -cowpreheniive  statetrient  of 
their  dutlesi    the-  avaiiable  instructions  include  the  HEW^Ttandbook 
of  Public  Assistance  Adatittlstifattpn>  Suppretaent  -C-^^ndbook  for  Child 
Welfare  Servicet   Nondiscriainatioa  in  yederally  Assisted  Prd^ratis 
(1965) i  State  tetter  Ifo.  937,  Meiwrahdum  from  Fred  3*  Steinger,  Director » 
Bureau  of  JFamily  Services »  Wf^  to  State  Agencies  Admlniaterinys  Public 
Assistance  Plans,  '^Clarification  of  Policy  and  Procedures  ±xi  Respect 
t;9  lietbods.for  Determining  Coiapliance  vith  Title  Vi  of  the  Civil 
Rights  Act  of  196&  hy  Nursing  Boiaes,"^  Itoy*.  17,  1966;  and  ifemorandum 
f rott  Howard  Nevpan,  CoBmissioner,  Medical  Services  Administration,  to 
State^Agencies  Administering  Approved  Piibliii  Assistance  and  Hadlcal  * 
Assistance  K&ns,  Information  Heaorandwa,  Oct*  17,  1973,  transmitted 
by  louls  H.  Rive?,  Jr.,  Director,  Health  and  SociaT  Services  Division, 
Offlce*-£or  Civil  Rights,  HEH;  to  Dlr,ect9rs,  Office  for  Civil  Rights,  1 
•'Reissuance  of' State  Utter  No/ 937, »  Feb*  7,  1974i 'HEW,  ♦'Title' 
VI  of  the  Civil  Rights -Act  of  1964,  Questions  and  Answers**    (undated).  , 


•VI 

I 


/ 


'     '        ,  •    \  •  **  338*        .  . 

jot  ethnic  discrimination  in  HEW-funded  programs*         There  are  als^ 

no  HEW  guidelines  for  vendors,  unless  they  are  also  Medicare  providers 


339 


338.  HEW  coMiaented,  **We  helijeve  this  statement  is  much  too  sweepiuj; 
in  light  o£  the  variety  of  instructions  issued  to  State  agencies  asj 
noted  inX^ote  337  supra/>^>>"   July  1975  Holmes  letter,  supra  j^J;^ei- 27ft^ .  ^ 


HEW'"iai50*'atratedT*"^""'*****^^""***~"^"*'^***'*^''*'''***"*^^ 

Health  and  Social  Services  Division  has  drafted.  a  ' 
"set  of  uitiforja  Title  TTI-guridelines  ior  State  agencies. 
-      A  .first  draft  df  the  gutdellnesr  was  circulated  to  . 
program' agencies  and  other- interested  groups  for 
their  comment  in  November  197A.    A  second  draft 
.incorporating 'the  pomments  received  was  circulated 
•'.in  March  (1975 ]•    The  guidelines  will  b^a  completed  ^/ 
and  disseminated  .td  State  agencies  in  the  fall  of  / 
•  .  ^ .  this  year  {19751 •      ^         -  ]  ,  /  ♦ 

thj^J^'^P^y^l,J:gg^  refer  to  information  which  was 


obtained  in  Junfe  1975;"  wlth^^pect  to  the  prop^feed 
procedural  regulations  as  It  does.  It  is  obvious  that 
QPR/H&SS  activities  in  developing  Title  VI  guldfellnes 
for  State  agiencles  should  also  Ije*  updated.  Instead, 
^it  appears  th^t  the  author'  of  the  draft  repord  either  , 
did  not  bother,  to  obtain  the  most  recent  Information 
(clearly  available  at  least  since  Novemb*fer  of  1974)^ 
or  has  deliberately  chosen  to-leaye  the ^reader 'with 
the  impression  that^^CR/H&SS  ha"fe*done  nQthlng  in  this 
area,    July  1975  Holmes  letter,- supra  note  270. 

J,  '       V  ^    \  ^ 

Thes«t  draft  guidelines  are  discussed-on^p^JL43_ljlfrai    Molreover,  It  should 
be  noted  that  Commission  staff  repeatedly  inquired  o^  HEW  concerning 
these  draft  guidelines.    A  popy  was  requested  as  early  as  February  1974^ 
but^the  icequest  wa^  denied  and  Commission  staft  w^re  t'o^d  that' the 
guidelines  would  be  publlshei-4rtt  the  Fe'deral  Register  *for  comment, 
February  1974  Foley  Interview,  supra  note,  278,    In  September  1974  and  again 
*in  January,  1975,  Commission  staff  .were  Informed  that  OCR  was  in  the  mlds.t 
of  writing' these  guidelines*    Sep t'^bdt  1974  Foley  interview,,  supra 
not;i^t30"7,  and  telephone  interview  with  Richard^  Foley,  Chle/,  Operations  Branch 
HealVhand  Social  Services  Divisi;3n,^0eR,  Jan/ 7,  1975.     -         .  . 

339.    See  p.  164  Infra  for  a  discussion  of  the  overlap  between  vendors 
and  MedicS^te  provide"*^,  ^  ^ 


HEW  has  issued  Title  VI  coi^ll&icfe  guidelines  for  tWo  categories 

340  341 
of  Medicare  providers—hospitals, ;      and  nursing  homes.  The 

■;      '  ^       \  ^      .  •    .^.^  ; 

^guidelines  relate  tO:  ensuring  nondiscrimination  in  such  aspects  of 
the, providers'  pro^rans  as  adnlsslon  to  the  facilities,,  services  pro-  ' 
vlded,  room  assignments, \^ff  privileges,  and  not^ic£^tion  of  ^ 
nondiscrlmihation  policv.    For  example,  the  guidelines  require  that 
policies  regarding  deposits  and  extension  of  credit  be  applie^i  withqut  <> 

/■  \  •  - 

regard  to  race  and  that,  dining  rooms  and  i^ocial  services  are  to  be 

^    ,  '  •  /  -  ■'      «    ■  •■ 

provided  and  used  without  d;lscrimination.  -  .         *  ^ 

HEW's  Title  VI  regulation  requires  that  ijts  recipients  take  affirmative 

342  '      •  •  • 

action  to  remedy  past  discrimination,        J)u^  HEW  has  not  informed  its 

recipients  how  this  requirement-should- 4>e-exacuted«    Indeed,  thepbiggest 


340t  OCR,  HEW,  Guidelines  for  Compliance  o^  Hospitals,  wit^i  Tirir-Vl- 
the  Civil  Rights  Act  o^  1964,  November  1969. 


341,  OCR,  HEW,  Guidelines  for  Compliance  of  Nursing  ^omes  and  Similar 
Facilities  with  Title  VI  of  the  Civil  Ri^htaf  Act  of  1964,  November  1969, 

342,  45  C.F.R.  %  80.3(b)(6)(i)  (1^74)/    Moreover,  HEV's  VI  regulation 
also  permits  recipients  to  take  affirniatiye  action  in  the  absence  of  ^» 
past  ckscrimihation  in  order  to  overcfome  the  effects  6f  conditions  which  ' 
reduiyed  ;in  Limiting*  participation  by  persons  of  a  particular  race,  color, 
or  national  origin*    45  C.F.R.  %  .80{3(b)  (6)  (11)  (I974).    It  should  be  noted, 
however,  that  this  latter  provision  of  HEW*s  regulation  is  weaker  than  a 
similar  provision  in  the  Title  Vl/regulatibn'-of  ^the  D^artmeht  of  Housing  , 
and  Urban  Development  'which  statas  that  affirmative  action  "should"  be 
taken  to  overcome  such  effects.  /24.C.F.R*  f  1* 4(b) (6 J (11) (1974). '  '  - 


deficiencies' in. HEW' 8  guidM^        recipijnts  ai?e  that' it  has  failed 

to  require,  either  formally  or  informally,  that  they  conduct  an  analysis 

•oi  their  delivery  mechanisms  to  determine  the/extent  to  vhich  services 

»         '       /  ^  •  343.      .  • 

are  distributed  to  mirtorities  on  ah  equitable  basis,         and  tliat-4:" 

hasv^t  required[\recii\ients  to^set.JS^s'''^^ 

correctibn_of>-an)r^3eflciencies,  " 

^^---^                •  '  X     ■  ^'  - 

OCR  has  no  uniform  itistructipn^  to  ensure  that,  health  and  welfare 

clients^yho  have  marginal  or  mixability  to  understand  English  will  receive 


343.  Kficipients  should  be  informed  about  such  factors  as  the  extentr-to 
which  eligible  beneficiaries  of  variqus  racial  and  ethnic  groups  are 
.participating  in  this  program,  the  quantity  an4  quality  *f  benefits     „  , 
reacMng  SiEtstfi^^^^  and  fethnio.^groups,  «id  the  extent 
to^wKich  the  services  provided-are-thtefMt^id.    A  comprehensive  analysis 
of  benefit  distribution  requires  racial:  arid  ethnic  data  on  persons 
eligible  to- become  beneficiaries  of  the  programs  involved,  applicants, 
and  beneficiaries;  where  applications,  for  admission  are  being  rejected,^ 
racial  and  ethnic  da t{i  on  rejected  applicants  should  also  be  collected 

^nd  reviewed.  /  -  •  .     *      ^      .  ,    '  ^ 

t  ■* 

344.  HEW  has  requiremenfs  for  bilingual 'assistance  in  only  one  health  and 
social  service  program  area..   Portions -of  the  Social  and  Rehabilitation 
Service;  regulation  governing  programs  for  the  aged,  blind,  and  disabled 
parsons  provide  for  bilingual  assistance.    Where  there  are  "sub^tanti^ 
numbers  of  non-English-speaking  applicants"  a  State  requesting  funding 
beyond  a  certain  level  must  provide  for.  bilingual  staff- or  interpreters 

-  [45  -C.F.R.  S  222.26  (1974) Kand  must  provide  informational  materials - 
regarding,  the  services  availWe  and.  guidance  on  how  such  services  may 
be  secured  "in  the  native  lan^juage  most  commonly  used  in  the  area. 

-  (45  C.F.R.  f  222.28  (1974).)    In  addition,  among  ''services  to  meet  health 
needs."  States  must  provide  "as  necessary"  the  Services  of  bilingual 
interpreters.     (45  C.F.R.  S  222.44(f)  (1974)).    OCR  does  not  monitor  ' 
these  requirements,  however,  and  HEW  plans  to  revoke  them  effective 
September  30,  1975.    39  Fed.  ^5238  (Dec.  31,  197^). 


136 


equal  .treatment.  t(^^  that  given  persons  fluent.  In  English. 


345 


It  has  not' 


detailed  criteria  .for  determining  when  it  is*ne-aessax.\^er*^ve'^rringual 
ervtxffiB,  the  extent  to.jwhich  such  services  must  be  provided,  or 


345.    February  1974  , Foley  interview^  supra  note  278.    The  Connecticut 
State  Advis.0^  Committee  to  this  rCommission  in  Optober  1971  discovered 
that  in  selc^^ed  Connecticut  cities,  the  language  barrier  between 
Spanish-sperfklng  patients  and  English  medical*  personnel  Idmi ted  access 
for  Puerto  Ri^ans  t-o,.'publiQ  healt^h^faxj^lities.    The-repott  foun^  that 
while  hospikais  and*;^edlth  centers  were  by  and  large  aware  of  the 
problem^  .th[ey  "havef  been  $low-to  adjust  health  care  services  and  staf  f*^ 
to  meet  thj|^'  needj^  of  Spanish-speaking  patients/'    Connecticut  State 
Advisory  Committee /to  U.S..  Commission  on  Civil  Rights,  El  Boricua:  The 
Puerto-  Rican':Comrounlty  in  Bridgeport  and  New  Haven  10  (January  1973).  . 

Similar  findinRS  were  made  in  Massachusetts  and  California.  The  

Massachusetts  State  Advls'ory  Colinittee  to  the  y,..S.  Cdffiis^icm^n  Civil 
Rights »  Issues  of  Concern  to. Puerto  Ricans  in  Brfston  and  Springfield 
(February  1972).    The  California  State  Advisory  Ccsanittee  to-  the 
U.S.  Coimnissior^on  Civil  Rights,  A  Dream  Unfulfilled:    Korean  and 
Rilipino  Health  Professionals  in  California  3-4  (May  1975).  Similarly, 
the  Minnesota  AdvisoTy  Committee  found  thal^.few  Native  American  personnel 
were  employed  by  Twin  Cities^  hospitals  and  by  the  State  of  Minnekotl 
-In  programs  affecting  Indian  health.    For.  further  discussion  of  Native 
American  health  problems,  see  the  Minnesota  Advisory  Com^jttee  to  the 
United  StateSjiCommissioit  on  Civ^l  Rights,  Bridging  the  Gap;    The  Twin 
Cities  Native  American  Community  76-88  (January  1975).^ 

346*    Such  services  might  be  require^d  wheneyer^ajgpeciflc  number  or  „ 
percentage  of  persons  of  qpprEngiish  jSpe^kio>gf^l|RgJ50u  a 
geographic  area  were  eligible  to  participate  li?^^  HEW  program. 

347,    For  example*,,^  HE!7  could  make  cl^r  when  it  was  necessary  to  have 
bilingual  staff  and  when  printed  bil^Ln^al  materials  would  suffice. 


the  nature  of  assistance  HEW  could  make  available" In  the  arga  of 
348 


bilingual  services.  HEW  -repprts  thai?  in  the  course  of  its  reviews 

of  medicAl  facilities  and  State  agencies  it  requires  "that  there  be 
adequate  means  of  communications  with  substantial  .client  gifbups  that 
cann<J^i|ig^l9jinglish,'*  but  this  requirement /i-s  ad  hoc  and  not 


SBB^KlLMeVcare  guidelines.    The  lack,  of  explicit  guidelines 


348^  '  Such^  assistance  might  include,  for  example,  the  development  of 
model  brocliures  and  posters  and  the  maintenance,  of .  a  list^  of  bilingual 
organizations  which  might  assist  recipients  in  providing  services  to 
non-English  speaking  cominun|.ties.  ^  -      ^  ' 

349.  HEW  response  to  U.S.  Commission  on  ^iyil  Rights  questionnaire, 
June  18,  1973  [hereinafter,  referred  to  as  HEW  response]* 

350.  HEW  stated:      ^  '         '  , 

[I]t  is  misleading  to  write  that  no  "uniform  guide- 
  „. ,    lines*-'  ^^ist  in  regard^  to^^'ethnic  dlscriminatTon"^ 

witWut  making  reference  'to  the  comprehensive 
— reviews  of  the  (rari'fdfni¥niiill'^Connecticut  State 

welfare  systems  and  the  detailed'  requirements 

imposed  b^  OCR  to  correct  discriminatory 
^  practices r    Such  requirements  indicate^ clearly 
^^thp  standards^  established^  by  ^OCR  ^  f oi?-  „com|)ilance   . 

with  Titi?  VI.    July  1975  jHolmes  letter,  supra 

note  270^^*  '         '  ^ 

This  Commission  notes,  however/ that  there  is  no  Indication  that  these 
"standards  e8tia)li8hed  by  QCR"  concerning '>t^nic  discrimination  have 
•  bcein  transmitted  to  'all        recipients.  •  -  ^ 


138. 


may  maka  It  difficult  for  HEW  to  enforce  this  requlranerit. ^ . 


3Slt    In  April  1972.  the  Connecticut  Legal  Aid  Association  filed  a« 
compl|i.lnt<  Vjltti  HEW  on  behalf  of  the  Puerto  Rlcan  coimminl^y  against 
"the  Xa>i^^lcut -StaCf  i^parj;nierit  of  Welfax:?  ,(CDW:)  alleging  dlscrlml- 
natl9ri  iplhf  t  Spi^itm^a  to  the  lack  of  "bilingual 

•oclal  worker*  and^M^  offices..  Letter 

from  Aim  Cr  Hl4l  /  Atib?S^?i^  Legal  Assistance 

itieioclatlon»  to  John  D.  Twitla^me,^Ai4&lnistrator»  Social^^and 
Rehabilitation  Service,  Departmep00'f  Health,  Educatlon,.raj\d  Welfare, 
Apr.  10,  1972:    In  April  1973,  the  coaplalnants  filed  suit  against  ; 
CDW,  namlhg  HEW  as  'a  co-defendant. "  The  plaintiffs  accused  HEW  of  . 
Inadequate  -Title  VI  enforcement  due  to  failure  to  monitor  the 
Connecticut  Department  of  Welfare,    Sancheje  v,  Norton,  Civil  Action 
No.  15732  (D.  'Conn. ,  June  24„  1974).    HEW  reported  to  the  Department 
of  Justice  (DOJ)  that  Its  own  Investigation  corroborated  thefplalntlffs* 

expressed  an  Interest  In  becoming  a  plaintiff  In  the  suit.  However, 
HEW  wai  never-naaed  a  plaintiff  In  the  suit,  as  an  Independent  DOJ 
Investigation  .did  not  bear  out  HEW^s  findings •    It  appears  that  the 
.^abs^nce  of  HEW  guidelines  concerning  bilingual  services  made  It  ^ 
difficult  for  DOJ  to  demonstrate  noncompliance  by  CDW* 

'HEW*s  Involvement  In  the  case  was  ended  in  Hay  1974  when  the  court 
dismissed  HEW  as  a  defendant.    The  terms  of  the  .dismissal  were  that  ^ 

<1)  HEW  instruct  CDW  to  hlr,e  20  additional  bilingual  members;  (2)  HEW 
continue  to  monitor  CDW;  and  (3)  that  HEW  and  CDW  agree  on  a  new  * 
reporting  system*  -  .  \  ' 


15u 


V  '  139  _ 

the  197A  U.S.  Supreme  Court  decision  In  Xau  y.  Nichols  provides  * 
special  impetus  for  the  development  of  guidelines  on  providing 
services  to  non-English  speaking  groups.    It^  that  case,  the  Court 
decided  that  in  school,  districts  with  large' non-English  speaking 

student  populatioiis  Inadequate  English  language  instruction  denies  - 

••        ■  -    -  '  " 

such  students  meaftingful  participation  in.  public  education  and, 

*  ' '  352  ' 

thusf  violates  Title  VI  of  the  Civil  Rights  Act  of  1964.    "  Under 

the  rationale  of  Lau,  agencies  and  facilities  receiving  Federal  jr 

funds  for  health  and  social  servi'fces  are  required  by  Title,  VI  to 

provide  adequate  guidance  in  ianguagei^ other  than  English  to  "0""  ^ 

English  speaking  client  groups.    In  a  letter  to  all. Federal  departments 

and  ageScies,  the  Department  of  Justice  stated: 


352'    414  U.S.  563  (1974).    In  this  class-\actlon  suit,  Chinese  parents 
argu^¥-*&at  the*  San -Francisco  sctiool  system  should  be  compelled  to 
provide  an  nOn-Ehglish  speaking  Chinese  students  with  bilingual  com- 
pensatory education.    The  United  States  Supreme  Court  ruled  that  because 
the  San  Francisco  public  school  system  had  failed  to  provide  bilingfial  ■ 
compensatory  education  to  Chinese  children,  it  violated  th^ir  constitutional 
Eights',  effectively  excluding  them  from  participating  in  tl,e  school  di&trlct 
educational  program,  and  that  the  absence  of  bilingual  textbooks  and  oth^r 
instructional  material  in  all  probability  would  make  a  classroom  situation 
incomprehensible.    Id.  ...»  . 

In  another  area,  guidelines  on  providing  services  to  non-English 
sneaking  groups  have  been  developed  by  HEW.    The  purpose  of  these 
guidelines  was  to  overcome  discrlmluatlon  in  the  education  of  national 
SigS^noJJty  group  children.    Memorandum  from  .J.  Stanley  Pottlnger.  - 
S^SoJ:  Off  ice  of  Civil  Rights,  to  school  districts  with  ,more  than 
percent  national  origin  minority  group  children.  Subject:  Identifi- 
cation of  Dlicrinination  and  Denial  of  Services  on  ^he  Basis  of 
■  ^Itlonal  origin.  May  25,  1970.  •  4n  Lau,  t*he  Court  upheld  HEW.' s  inter- 

.|«uSon  of  tS;  Soraidum  that  special  education  programs  should  be 
provided  where  national  origin  minority  students  have  been  denied 

.equal  educational  opportunity.  ,  . 


IGu 


\^  ■     '  '     '    ^>  ■ 
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•  This  case .has  significance  for  federal  grant 
age^cle^  In  two  respects.    First, %t  Imposes 
a  responsibility  on  federal  agencies  to  review 
the  federal* assistance  programs  they  administer 
to  determine  If  the  beneficiaries  of  such  ' 
programs  may  be  denied  equal  participation 
due  to  language  barriers  created  by  their 
Inability  to  communicate  effectively  In  English. 
Aa  a  corollaty  matter,  It  may  be  approprlatje  .  ' 
*     for  federal'  agencies  to  review  their  direct 
assistance  programs  (riot  covered  by  Title  VI)  * 
to  determinfe  If  beneficiaries  are  Inhibited, 
from  full  prartlclpatlon  because  of  language 
barriers.  353.^'  . 

V 

^  HEW's  Title  n  regulation  prohibits  recipients from  denying  anyone, 

because  of  race,  color,  or  national  origin,  the  o^pportunlty  to  pakici- 

■-^'^^M-'^M-'^-^J'^-^-^^^  advisorv  bcrard-^gfi^i^K  ?ha-  ^iT'-f rP^ggfyF^ 

part  of  an  HEW-asslated  program.    HSW^;  Uowever,  has  not  issued  an 

instruction  to  all  recipients  which,  would  assist  them  1^  coming  into 

complianc'^  ^wich  this  directive  and  . guide  them  in  assuring  adequate 

advisory  input  from  minorities.    Such  a  guideline  would  make  clear 

that  inadequate  representation  of  minorities  on  advisory  boards  would 

be  an  ^indication  of  a  Title  VI.  violation.^  It' would  define  what  is 
*"  m 

meant  by  adequate  and  Inadequate  minority  repre^eittatlon,  and  suggest 
steps  for  remedying  inadequate  representation.  ""^^^ 


353.    I^ftter  ftom  Robert  Dempsey,  Chief^  Federal  Programs  Section, 
Civil  Rights  Division,  Department  of  Justice,  to  25  Federal  agencies. 
June  13,  1974. 
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"SEW  guidelines  for  hospltmls  do  not  address  the  issue  of  hospitals 
abandoning  the  inner  city,       although  the  relocation  to  rural  or  suburban 
areas  by  hos^tals  which  have  traditionally  served  inner  city  areas 


HKL   Two  such  relocations  wer*  successfully  averted  in  Connecticut  due 
to  ef f orT¥"6y~thT-1to  ton  HSSirftaf f T  " St.  Viwcenc's  Hospital  in 
Bridgeport,  Connecticut,  and  McCooJc  Hospital  iiV  the  north  end jjf  Hartford, 
Connecticut,  both  in"  areas  heavily  populated  with  minorities,  had  _ 
initiated  plans  to  move  their  facilities  to  outlaying ^regions,,  away  from 
concentrati'ons-of  minority  and  poor  clients.    In  the  case  of  St. 'Vincent  s 
Hospital,  the  HSSB  brought  pressure  upon  the  Connecticut  Department  of 
Health  to  reconsider  its  previous  position  to  relocate  the  hospital. 
cautioned  the  depiirlinent  that  if  St.  Vl^\cent  were  to  relocate  outside 

-fehe-^antamr-ciniy,  iX''^(rftV^±:Jiasexs^y:;M££^t  the  delivery  of  health   

services  to  minorities  living  in  the  inner  city."    Ihe  Department  of 
Health  ultimately  decided  to  rebuild  a  new  hospital  on  the  old  site.  ^ 

In  the  case'of  McCook  Hospital,  the  Connecticut  State  legislature  had 
determined  to  relocate  the  facility,  which  is  a, part  of  the (University  of 
Conriecticut  medical  complex.    It  was.  to  be  relocated  in  Farmlngton, 
Connecticut,  a  rural,  wealthy  cowhunity  about  ten  miles  outside  of 
Hartford.    The  Boston .HSSB  argued  that  the  neW  location  wou^d  uauue  — 
undue  and  extreme  hardship  on  inner-city  residents  who  neither  could 
afford  the  long  trip  nor  had  adequate  access  to  transportation.  The 
outcome  was  that  the  University  of  Connecticut  would  retain  McCoo^ 
Hospital  as  a  "training  facility"  for  medical  students  and  pfoceed  with 
plans  to  build  a  new  facility  in  Farmlngton.    Telephone  interview  .with 

Marcui  V.  Br,ewster,  Chief  j  Health  and  Social  Services  Branch,  Office   

for  Civil  Rights,  H?M.,  Boston  Regional  Office,  TfprT^,  1974: 


ERIC        /  ,  ^  ' 
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can  have  a  devastating  effect  on  the  avaijlablllty  of  health  care  services 
355 

in  those  area§.        Minorities,  the  aged,  and  the  poor  are  likely  to  be  the 


most  adversely  affected  by  such  decisions  to  relocate. 


355. As  p£  June  1973 -several  hospitals  in  the  Chicago  region  had  alre^ady'^ 
moved  or  were  making  serious  efforts  to  move:    St.  George^s  Hospital  of 
Chicago,  Illinois,  had  movad  to  suburban  Palos;  Prcsbytcrian-St.  Luke's 
•Hospital  in,  Evans  toft  was  anticipating,  the.  opening  of  a  satellite  facility 
in  suburban  areas;  Methodist  Hospital 4n  Gary,  Indiana,  anticipated 
moving  it%  facilities  to  suburban  Ross , Township;  an4  Gary  Mercy  Hospital 
in 'Gary  intended  to  move  to  nearby  Hobart,  Indiana.    In  each  of  .these 
instance,  hospitals  which  dhcc  served  a  significant  minority  population 

abandoning  that  clientele  or  vere  shifting^^hasis:.4:o  nearly"'* 
all-white  clientele...  In  total,  HEW  identified  abour  20  urban  hospitals 
within  the  Chicago  region  whose  intended  relocations  would  make  them 
?-®»?  «Sc^«?l>l!L  to  jttlnoriltj  cpninunitles,.    Interylevlwith  Alfred.  Sanchez^  ^ 
Civil  Rights  SpeclallStWHSSH,  UCR,  HEW,  Chicago  Regional  Office^  iu 
Chicago,  111.,  May  14,  ip73,  and  interview  with  Richard  Poley,  ilegional 
Coordinator  (Regions  I,  V,  VI,  and  VIII),  Health  and  Social  Services 
Division,  Office  for- CjLl^l  Rights,  HEW,  June  28,  1973. 

In  June  1974,  the  Alexandria  (Virginia)  Hospital  closed  a  120-^bcd  branch 
which  was  located  adjacent  to  a  predominantly  black  community  in  order 


^  area.  HEW  staff  knew  nothing'' about  this  relocation  of  facilities  either 
before  or  after  the  mdye'took  place.  Telephone  interview  with  Edward 
Redman,  Chief,  HSSB^  OCR,  IffiW;,  Philadelphia  Regional  Office,  Apr^  10, 
1975,  and  April  1975  Foley  interview,  supra  note  311. 


eedottinantly  yhite —  * 
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TO  t«o«dy  the  lack  of  in»tr«ction  to  Its  recipient^  HES  PJ^^^^to 

d«v«lop  tinlforo  and  cooprehtnsive  guidelines  for  State  agencies.^ 

It  anticipates  no  revision  of  its  hdspital  and  nursing  ftetse  guide- 
357  '- 

lines,         despite  their  inadequacy.   It  expects,  however,  to  develop 

.the  State  agency  guidelines  in  two  parts.    The  first  part  v'iXl 

be  uniformly -applied' to  all -State  agencies  under  HEtf's  iurls-  ^ 

dlcatloo.    It  will  address  such  Utters  as  the  nuabet  of  reviews  State 

sgeoeles  aust  conduct -of  vendor  facilities,  the  selection  of  sites 

t 

for  health  care  facilities,  the  steps  which  aust 'be  takfen  to  dis- 
seminate title  VI  infonaation  to  the  coaounity  and  to  the  5,tate  agency 


,taff,  the  coaplalnt  procedures  the  State  agency  oust  follow,  and 
Che  racial  and  ethnic  data  the  agencies  musr  coIiecT:.-~HEr^antTcip 
-  that  these  guidelines  will  address  the  ne4d  for  bilingual  services  ^ 

iff  '         ^  » 

In  programs  with  a  substantial  Spanish  speaking  or' other  non-Engllah 

speaking  group.    The  second  part  will  be  "particularized  guidelines" 

giving  special  instruction  for  each  of  the  10  bos t  significant  he^th 

359 

and  social  services  programs. 


356-  Health  and  Social  Services  Dlvisloa,  OCR,  HEW.  Annual- Enforceaent 
liln.  Fiscal  Year  1975,  Aug.  14,  1974,    [hereinafter  referred  to  as 
1975  Enforcement  Plan.l       •  ^ 

Telephone  Interview  with  Richard  Foley,  Chief .Operations  Branch, 
iJd  social  Services  Division.  Office  for  Civil  Rights,  HEW,- 
1975.  .  ,  , 


358.    1975  Enforcement  Plan,  supra  notes'  356. 

,59.  Id.    These  include  health  service,  wn.tal  health  service, 
.  ?o?;tfen«l  rehabliltatlon;  children'^  8ervicaa,_and  f sally  planning.  ^ 


The.  project  is  a  major  one  and  HSSD  ^ntlcl4)ates  that  it  will  take  ^ 

•  ^  360 

oyir  8  perton  yeara  and  $;1^5,000  to,  ioiaple^re.        In^ldfl973,  iBSW  stated 

y        '    '  I'^^Mk  .  ,  .  «  361 

that  these  guidelines  would  be  complisted  by  June  1974,.        HoweveY,  as 

of  August *1974, , the  target  date  for  submission  to  lEW's  Secretary  was 

*  .  '     ,   362    -  ^  _ 

postponed  until  April  30, -197S.      '  Moreover,  as  of  mld-AprU  1^75,  it 

was;  clear  *that  this  target  dat*^ would  not  be  met,  but, no  new  date  had 

363  .  '     "  ' 

.  been  set.        Thus,  lack  of  guidance  to  recipients  continues  to  be  an 
,   impediment  to^^tlic  effectiye  operation  .6f  HEW'jpu  c^mpll^^nce  program. 


360*  Id.  ,  The  OCR  national  offitte  i%  currently  developing  these  new 
guidelines  with  the  help  of  arTHls^task  Forces   The  llSS  Task  JForce 
\consists  of  staff  nembers  from  hiadquarters,"  a  represexitative  from 
VS^  of. the  10  regional  offices,  and  representatives ^djE  the  Office' 
af  the  General  Counsel.    The  task  force  is  to  cdnyene  approximately* 
*yery  twp  months  to.  discuss  specific  proposalr  and  policy  miijtters^ 
and  to  dev^lop^  reporting  systems  and  .pipceduretv  f or  use  by^the^ 
State  agencies.    HEW  expects  thit  t>ie  tSisk  force. wilL  be  the  miln"-^ 
vehicle  for  seeking  anci  proyidltig  regionall  input.    HEW  is  also - 
^       seeking  the  advice  of  non* Federal  experts  ^juch  as  the:* National 

Organisation  for  Women  and  the  Leadership  fconferenct  on  Civil  Rights. 
\September  1974  Joley  interview,  supra  note;  307  .    A  spokesperson 
ft^r  the  Leadership  Conference,  stated  that  "It  has  be^  ve4y  frustrating 
dealing  with!ffflW.    KEW  has  not  been  actively  seeking^  the^  advice  of  the 
l^eade^hip  Conference  or  following-  their'  suggestions."  feliephone 
interviei(  with  Marilyn  C.  Rose,  Chairperson,  Health  Task  Force,.  - 
LeadershlpN?onference  on  Civil  Rights,  Mar;  19,  1975.    Ar  "of  March 
.  1975,  the  Leadership  Conference  had  not  heen  consulted  by  HEK  since  ^ 
suomer  of  19(4.    Id/  The  Leadership  Goriferehce  on  Civil  Riahts  is  an 
j^rella.  org^tU^         of  ajprcxlnitely  137  civil  rlghti  ,  tabor,  civic, 
^njprof ess ipnal,  >iQd  religicfus  groups.  "  ^?f^-' 


361.  1974  Enforcement  Plan,  supra  note  32Iw 

362.  Id.  X        .       *  : 


363.  In  mid-Apciiv.  «  lecond. draft  of 'tb.e- guia^elln««  h«d  been  clrcultted 
to  HEW  prflgr.m  tgericiei  for  conment.'  X*lephdn«^  interview  with  ,Hich*rd 
Fol.y,-  Chief,  Operation.  Branch,  OCR;,.  iE«V  ipr.  10,  1975. 


/ 


— .  .  ---^-he  only  unifona  requirement*  HEW  has  place4_fiO.    jtA^sSSa^V"  ^  • 

Is  that  4ey  atibmit  and  implement  <1)  a  Statement  of  Compliance  (sa:> '^^ 
s  364-  •  '  -  \ 

and  (2)  a  'kethod  of  Administration  (MOA),.     "  The  SOC  is  a  ^orm  of  paner    .  * 

assurance;  llhe  MOA  is  a  description  of  how  the  SOC  will  be  inpleinent^^/ 


364*  HEW^^^^  Title  VI  regulation  requires  that  every  application  by  a  ^! 
•State  t^txicht  ^9  carry  out  a  program  involving  continuing  financial  ^ 
^awistancd  ihall  as  a  condition  of  approval; 

*  * 

\       (1)  contalil  or  be  accompanied  by  a  state- 
^      ^nf^that  the  program  is  (or,  in  the  case       /  ^ 
^  1^     of  a  new  program,  wULl  be)  conducted  in^   -*  / 
t        compliance  with  all  j^uirements  imposed  /  ' 

by  or  pursuant  to  this  regulation,  and^C^).      . — ^  ^ 
provide  ^or  be  accompanied  by  provisipn  for 
,   such  ni^tho'ds  of  administration  f  op^he 
^  program  as  are  found  by  the  responsible 
'  Bepartroent^ff icial  to  give  reasonable 
.assurance  that  the  applicant  and  all/ 
X^cipients  of  Federal  financial  assist- 
ance  under  such 'program  will  comply  with 
^11  requirements  imposed  by  or  pursuant  ^ 
to  this  regulatiprl.    45  C.F.R.  S  80.4  (b) 
(i)  an^  .{2)^(im).  .  . 

The  submission  of -SQCs  a^liOAs  is  a  one-time  requirement.    HEW  sometimes 
requires 'that  they  be^ised  when  (1)  a  reorganization  of  a  State  agency 
.occurs;  (2)  a  new  prbgram  is  initiated;  (3)  a  problem  arises  whiph  warrants 
such  a  changes  and  (4)  when  a  program  comes  tinder  Title  VI  for  the  first 
time.    September  1974  Foley  interview,  ^upra  note  307. 


/ 


HEW^s 'guidanc^e*  to  State  agencies  for  developing  Statements  of 

.    -  •  '  365  . 

Compliance  i'S  limited  to  provi^dlng  a*  copy  of  a  model  statement*.. 

This  model  asserts  'that  no  individual  ialW  be  subjected  to  discrimi- 

nation  in  any  program  or  activity  for  which  the  State  agency  Receives 
.      •  •   ,         'V  '  ,  - 

Federal  financial' assistance  andT  that  it  will  establish  and 

^Jipbmlt  tb  HEW  Metjjods  of  Administration  in  order  to  ensure  tfiat 

Cjsch  s.ucK-.^ogram  wlXl  be  operated  in  a  nondfscriminajCo^y  manner. 

The  model  Statement  of  Compliance  affirms  the  Federal  Government's 

right  to  seek  admlniirtrative  or  judicial  enforcement     of  the 

'    ,  /      '  '   ■  ^  >  ' 

J    ^tat^ment  if  noncompliance  %z  observed.    The  language  contained 

.  in  the  model  SOC  is  n6t  liiandatory.    State  agencies  may  develop  their 

.  K'^  V  367         .  / 

^    Q^lf^iajiguage  fer  the  Statement  of  Compliance,  and  they  do^ 

^  /  ^ 

3.65v*jp^arJ:iaent  ^f  Healthy  Education,  und  Welfare,  Simplified  State- 
nftrft  bf  CproplianciJ  (undated).  *  ■ 

3S^  3%  sanc|;ions  available  to  HEW  to,r  enforcement  of  Title  VI  are 
discussfed  on  Ipp/  202-209  infra. 
nA  •  , 

*  367.  Ibx  ^^lit^e ,  the  SOC*  uae.d  by  the  Texas  Rehabilitation  Coranission 

i^-mqte  <ie,tailed"than  HEW'a  model  in  its  assertion  that  no  individual  ^ 
^^1}.  Jbe  8.ubject^,d  to  discrimination  in  HEW-assisted  programs.    It  out- 
lines tl^e;J>rovis  ions  of  Title  VI  and  its  implementing/tegulations. 
It  .de«cti|L§€«"^ome  of  the  practices  which  ar0  prohibited  by  Title  VI, 
«uch\aju  >.ssigning  employees  caseloads  or  client^'e  on  the  basis 
of  x^c#,  jcoior,  or  national  origin;  or  subjecting  individuals  to 
s^^rejjatei^or  separate  treatment,  such  as  separate  hours,  on  the 
basis' o 5  n^pe  or  ethnic  origin^    It  conraits,  iihe  State,  agency  to 
*-obtafinin^  assurances  of  compliance  from  vendors  befo^^  approving 
an  iTflplication  for  the  establishment  of  #  rehabiUfelrt:dott  facility 
SiJfl/requires  the  State  agency  to  make  available  to  all  p^jrsons         /  ' 
ittfonnation  regarding  Title  VI  arid  the  itnpleoenting  regulations,  / 
The  SOC  used  by  the  Texas  Rehabilitation  Commission  does  not,  ho>i0vfir, 
affirm  the  Federal  Government's  right  to  seek  admi^nistrative  otvjudictal 
^enforcement  although  HEW's  model  SOC  auggests  that  State  a^enc;^  SOCs  ^ 
contain  such  a  provision,    Texas  llehabilitatlon  CommiTssion^  Civil  Rights  and 
Egual^Opportunity  (April  1972).  *  ^ 


In.  general,  HEW  expect*  that  MOAi  will  contain  fdur  elenenta. 

'They,  niuft  (1)  Indicate  how  State  ageaclei  will  inform  and  instruct 
their  perionnel  and  vendora  of  their  reaponfibilitiea  under  Title  VI} 
(2)  include^  direction  for  in»trua*:iag  and  infonning>erte£ici«riei, 

"potential  beneficiariei,  and  other  intereated  peraona  that  aervicea, 
finnncial  aid,  and  other  beoefita  under  the  programs,  are  provided  ^ 

OD  a  ooQdiacriBinatory  baaia;  (3)  contain  the  procedures  the  State 

'  '  -  ^  .         ■  if  »  , 

7ge9cy  wlU  follpwip..ilU|~4wy^  >|nd  reaolutioa  of  Title  VI 

coii^>lain?*T~«n^4)  deacribe  the  iethodalthfe  State  agency' will 

uae  to  enaure  that  vendora  are  operating  ;ln  accordance  with  Title 

368  I     "  - 

VI.  •  ,  • 

The  contenta  of  each  MOA  are  nego^'tatcd  individually  with  each 
State  agency*  •nd  fch"«  they  varjj.deiiading.  on  the  particular  problems  in 


368.  "Title  VI  of  the  Civil  Rlghti  Act  of  1964,  Questions  and 
Anawera,"  auyra  note  337.  \ 


/ 
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369 


The  final  product  is  sometimes  Inadequate^   This  may 


the  States 


ia  part  be  ^e\o  the  fact  that-fiEW  has  not  isaued  coznprelienaive 
Instructions  for  Aach  of  these  four  elements. 


Despite  the 


Aach  of  til 
Ikck  of  f  0 


for  the  content  of 


formal  guideline*,  HEW  has  unwritten  standards 
>iOAs.    For  example^  HEM  staff  require  that  all 
Methods  of  Adminis  nratlon  provide  for  periodic  onslte  visits  by 
Scate  agencies  to  j&nabl^i  them  to  assess  coojpHance  >y  their  local  offices 


369;   September  l^n  Potty  tnterviewp  supra  note  307.  , 

370.  in  /a  draf^'  ?eport  assessing  HEW* a  Title  VI  program  in  health 
mxd  social  seriflces^,  the  Department  .of  Justice  coniaented; 

/  ' 

^  In/the  case  of  a  State  agency  un\»illlng  to  u^e . 
ijtitlafclvei  the  Methods  /of  Admlntstratior{r  tiere 
|i^ot  adequate  because  they  provided  only  general  ' 

/^'guidance  regarding  the  procedures  to  be  adopted^.. 
Nothing  in  the  Instiructlons  sent  by  HEW  to  the  ^  ^ 

^    States or  by  the  States  to  KEW>  outlines  what 
would  constitute  adequate  "^'staff  indoctrination^'' 
No  guide*  were  sent  to  inatruct  the  State  agency 
as  to  the  data  the  agency  would  be  expected  to 
gather  during  its  "annual  on-»slte  InspocCflona*" 
'Department  of  Justice Jhcaft  Reports  Implemen- 
tation 0?  Title  VI  by  thfe  DepojfkroS^f^'df  KeAlth;^ 
Education^  and  WeXfate  in  the  areas  of  health  ; 
and  welfare,  ^ept.  28^  1972.    #       '  *  . 
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Htthodt  o£.Admittiitriitlon,  lew.urgtf  eicb  ISfcttf.  »g»ncy  to  •tflgti 

•oiMoiM  to  coordtn«t«  «nd  carry  out  title  Vl.r««pjDnilbiUtl««  at 

372     •'    '       ■  '  ' 

th«  St*t»  mi  local  Uv«l.     HEW  doe*  notj  hq-^ver,  raqutre  ttiati- 

thii  p«r«oft  b*  •  fttUtliM  TitXa  :VI  coordinator,  tapaciaUy  If  KEM 

•  '     '  -  373 

•ia  avira  of  no  Tifcia  VI  probleuii  iti  the  State  jigency.     Indeed,  ma^ 

Stiita  agencieii  do  not  have  fttlltiafe  Title  Vl  cobrdiaatora,       *  ^,  . " 

inatead  deaignate  a«  coordinator  a  peraon  with  aany  duties  other  fiian 

374.  "      '  •  . 

Tltl*  VI . 


'  371.  fabruary  1974  Foi«y  Interviat?,  auRra  note  278  . 

372.  Thla  peraott'^acta  aa  liafion  between  the  Stite  ag^n^r,  ita 
'vandora,  and  local  officaa  and  tHe*  mif  regloisal  office.   He  or  ahe 
.  dev«lopa  written  material  concerning  Title  ;n  for  uee  H^f^J^*^* 

af ency • ind  the  vendora.   In  aiwrf  isaaei,  the  Mfele^VI  cootdinatpr  ia^ 
.iSapoBiiirle-ipr  developing  inaetvic.  litle  VI  ''^fi°gf  P'^f.^^;-  ^f*^^^ 

vteTwlth  Richard  f oley.  Chief,  Operation  Bran^^^  HSSD,  ^^ce  Px  Civil 

Mghea,  HEW,  itoy  3ft,.  1974.  ^    -        '         ■  ^ 

373*  M.' 

374.  Telephoo*  Interviewa  vlth  Alfred  Sanchia*  Civil  Rtghta  Specialiat, 
HSSB,  OCR,  »EW;  Chicago  Regional  Office,  Septi  25,  1974,  aM^ruce  . 
i6m.  Civil  Rlghta  Specialiat,  HSSB,  OCR,  HEW,  Dallaa  RegionJt- 
pflice.  Sept,  26,  1974. 
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.  ■    The  Cine  apent  hy  State  »genci««  in  the  «dasinittr«ti<Hi  of  iitte 
•     ■        .  .         "-^     ,  375'  " 

VI  vatlet  fr<»  St«tji  to  Scafce.        For  exiaiple»  noa*  of  th»  IndlMii 

or  Hiciilgmn  health, and  welfare  agencia»  had  fulltia*  XitU  yi 

toordteawrf ;       Arkajitaa  vaa  tha  only  Stata  In  the  Dallas  ragloa 

♦  -  *  377  ' 

which  had  a  HUttoe  titla  VI  coordinator  and.«fcaf£ 

In  ordeJ^ot  «  State  agency  to  cerry  out  m  effective  Title  VI  . 

progtii,  Title 'Vrcaqidlnetore  ei  vell'ee  other  State  «t«ncy  ataff  Mtyt 

he  fully  Infor^ied  ahout  the  requiteninta,  of  the  Uv.  /  HIW  doea  not^l 

however,  apeclfy  how  much  or  what  kitsd  of  Title  VI  traininf  la 

neceaaai^  for  inafcructlnig  State  agency  ataif  and  viodb'ra  concernini  their 

•  reaponalbliitiea*  In  thii  area*  It  doea.nOiiju»VaUte-i:hi^^ 

'training  ia  naceaaary.   Aa  a  rctult,  State  agenelea  have  not  providad 


375.   Kay  1974  Fdley  interview,  aupra  note  372.  C 

11^,'   Interview  with  Thoww  Janier,  Civil  Mghta  8pecMl«t.  USSB»  OCR, 
HEW,  Chicago -Ragional  Office,  la  Chicago;  111.,  May;  14.  1975*  The' 
Indiana  Departnent-  of  Mental  Bealth  haa  three  peop£ii  Wrklni  on 
Title  VI  ptoblw,  but  only  50  percent  of  their  tlate  ik  apank  in  thla 
area.    In  Michigan' a  Depattiaent  of  Social  Servicea,  f?iom  40  feo  50  per- 
cent of  the  time  of  the  Bxeoutiye  Asaiatant  to  .the  Dlractor,  the  only  " 
pafaon  with  tifele  VI  reipon«lb"iUtiei,  ia.  apent  on  ^ttle  VI  wd  reliteil. 
prohlwn*.    Sftptejrf)er  1974  Sanches  interview,  aupra  note  374 

377,  Sfiptember  1974  Lowa  intarviaw*'  aupra  note  174,  The  A  rkansas 
Dapattmertt  o£  Social  and  Rehsbilitativa  Sarvlcee  hue  a  ataf f /of  tlx 

clVll^  rights  co<Jrdlni^ors 
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sufficient  detail  in  their  NOAs  about  training  planfi*  For  eKatopte, 

th«  jTexai  aib«billt«t;lon,Con4is«ion-  ntat^d  it  youXd  undertake 

^      -•  ■  .       *     ^      '  " 

such  ectiona  aa^Cl^  ssaklng  avalldible  coplea  o£  all  paiftineat  documenci. 

.cdiJcerning  Xit^e  VI  to  all  staff,  and  (2)  explaining  these  docuaentf^ 
and  tnttructlng  staff  on.tbelr  obligation*  aa^rt  of  regular  training 
It  did  not  indicate  how  extensive  this  instruction  would  be. 

Ihe"  Arkansas  State  Departoent  of  Bealtb  MQ^,  vhich  was  only 
a  little  "atore  con^rahensl>M  on  this  iaawe,>  atated  that  every  aUff 

'  naober  would  tacelve  copies  of  the  (Jivtl  Rights  Act  of  1964,  HEW' a. 

Title  VI  regui*trionir^7***-Arkans8S  State  Department  of  Health's 

St*tement-of  CoMplianco*  ^^taff  would  be  notif ^ed  by  meifi^randum  of 

\''    k  '        '  .  .       <i  ■ 

jMiy  policy  changes,  and  <<ii«etings  explaining  their^  ree^onslbitlties 

\  379     .  «  .     ^  . 

would  be  conducted  |or  ail  staff.      "It  did  tt6t  Indicate  whether    ^  j 


378^  Civil  Rights  antflEciual  Opportunity «  supra  note^  367. 

,  .*'"♦'.  ~  " 

379.  Arkansas  .State  Department  of  Health,  Plan  of  Organisation  (1971). 
During  tne~pisr"two-yiiM,  thg-Arkaniaa  SUte-Departtnent-o&  Health 
haa  periodically  /conducted  seminars  for  top-level  supervloors. 
-<these  seminars  are  designed  to  enable  supervisors  to  understand 
their  ritie  VI  function.   Among  the  matters  that  are  taught  arc  , 
niethodologlea  for  condiuctlng  compliance  reviews  and  cotnplaint 
Inveatigations,.   Telephone  interview  with  Robert  Carter,  Civil 
Rights  Specialist,  HSSB,.OCR,  HEW,  Dallas  Regional  Office,  Mar. 
12,  1973.        -  ^  . 
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theie^meetingf  vould  jpcovide  foraal  civil  right*  tcdlning,  and  if 

.        '  ...  380 

«o>  fcfte  uugiber  of  houri  mnd  Cype  of  training  to  bo  pyovWcid. 

2*    Stuto.  Aaeacy  Reviews 


In  19$8»  OCR  <a»1>af|te4  .tipon^a-t^gr^ah::^^  State 
J  381  ^>  , 

iigtnciti^   OCR'f  objective  was  to  reviev  each  of  the  approximately 

2S0  State  ageaciealjs^der  to  Investigate  the  extent  to  which  theif 

Hethod»  of  Adminiftr#tioa>err^i^^  Ihe  reviews  were 

Wao  deaigned  to  provide  technical  aaaistance  to  States  to  help 


3S0v  Tha.HS?!  -In  tha  IMXlas  region  has  conducted  training:, 
sessions  with  qsarly  ail  of  the  State  agencies  in  tjiat  region. 
,lMa  training;  howeveif^.has  not  been  specifically  directed  toward 
the  StateN  agency  .Tltla>VI  coordinators •  Id. 

H^Vm  The  Chaitparson  of  the  Health  Tfsk  Force  of  tiie  Leadership  Conference 
on.  Civil  RlghtSt  has  written  to  Ccmnission  staff. 

lha  ir»ajor  program  activity  of  KEK^OCR  in  the  .  • 

.  heall^  and  welfare  area  since  196&  has  beett  on 
^     the  J"§^ate  Agency'^ .  revlew»    An  inordinate  amount  _       _  ^ 


o|,,  staff  tips  has.  gonj^  into  this  process  but,*«, 
yb/lstant  discrimination  by  the  vendors  of  those 
State  Agencies  has  been  ^^itherjoot  tincovered  or 
hss  beetl  ignored*    ^^Ihefie  4ire/  instances  where  ^ 
even  a  primary  review  of  "the  activitieif  of  the 
vendors 'would  have,  revealed  discriminatory  practices, 
'  ,     but  HEW  hss  failed  to  so  find  in  its  ^review  of  the 
t?  State  Agency  procedurei|^^  In  other  instances,  any 

review  of;  tha.Stl^fe  repotts' would  have  revealed  * 
discriminatory  pflkatices,.  but  these  have  bieen 
merely  filed  away?^  In  -still  other  instances 
efforts'  to  secifte  voluntary  compliance  have 
'    es^tended  over  years  without  any  action  on  tlie 
part' of  HEM— either  to  cut-off  the  recipients 
or  refer  actions  to  Justice  for -specific  per- 
formance lawsuits^.    Letter  from  Marilyn  G.  :Jlp8sey 
Chairperson,.  Health  Task  Force^  Leadarship  Conference 

 ..>^^eivii-Ri^ht87  -to  Cynthl-ri?— Graae,  Ajsro^iirtig 

Director,  Office  of  Federal  Ciyil  ^Rights  Evaluation, 
U^S,»  Commission  on  Civil  Rights,  Mar,  20,  1975* 
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*     -  382 
ch«riittS.ish  effective  nondiscriMnation  programs.     .  Hore  than 

«iX  ye»r»  later,.  the«e  reviews  were  noc  entirely  cosgpl^^d,  although 

tho  reviews  were  the  principal  activity  of  the  HSSBs  during  that  ttoe 

As  of  Septctaber  1974,  HEW  reported  that  it^liad  ccrapleted  State  agency 

'    ^   383  ^ 
r«iviews  in  all  States  but:  Alwtka  and  Hawaii-       OCR  did  aofc  have 

plans  to  conduct  any  ieview  in  Hawaiii  and  it  did  not  Itnow  when  its 

revd5«'t>i  Alaika  youli  bd  completed.     '  It  .appears,  howavsc,  that 

e^'««  fche  States  in  i^alcWthft^tjsviews  are  regarded  by  HEW 


382.  In  the  fall  of  1973  the  Director  of  OCR  stated i 

• 

A  major  aspect  of  the  State  agency  tfevlew 

proceiit  haa'  htpK  the  provlaion  ^£  training 

to  State  agency  ataff  vho  are  rfeaponaible     ^  ^  ^ 

for  aaaui^ing  pompTkt^ncM  pC .miV^i^ S^^^ .^'^^  - 

which  the  agency  purchaaea  aervicea  in  ^ 

behalf  b£  ItVbeneficiariea.    In^thia  rj&a«rd, 

OCR  regional  #taf£  have  ^tteu^ted  to  help 

State  agency  personnel  develop 'competence  in 

undertaking  Title  VI  onalte' reviews •  Since 

July  of  1970,  training  nrogranui-  involving 

approxiiaately  1^000  mcmbeta  of  State  ataffi 

have  been  conducted  in  29  States  4  Testlxaony 

of  Peter      Holmes,  blxector,  OCR,  HEW,  Title 

VI  Kcarlnkas  supra  note  297  at  129*  1 


J383*  The  overwhelming  majority  of  reviews  were  completed  by  1971* 
The>ie  reviews  ate  discussed  in  U*S^  Cbaoisslon  on  Civil  Rights, 
The  Federal  CtvH  Rights  EnforteAnt  Sf  i^ort      k  Reassesstaent 
310-11  (1973).  *  '  - 

'iQ^,  Septembs?  1974  Foley  interview,  supra  note  307, 
f  < 


17.1  ^ 


t 
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u  co©pUt«d,  tiht  every  State  ai^ency  had  bdon  reviewed* 

Revievt  vera  conducted  by  teams  of  about  six  people.    It  took 

approxiiaat4ly  one  year  from  the  time  preliminary  data  gathering  was 

started  until  the  completion  oS  a  written  report  m  the  review^  The 

.      V      '  -  '  386  '  * 

actual  onii:te3^investisatrf.oit  tipfe  abovtt  xifie  iftdftth.        Oiv  the  average 

-   387  • 

150  personjjjjurs  were  spent  on  a  State  agency  review* 

State  agency  Reviews  generally  involved  investigation  of  the 
headqttar'ter4j  office  of  each  State  agency  had  two  or  t^xm  covrnty^  district, 

385.  For  example,  in  1972  llEtf  stated  that  reviews  of « all  recipient 
State  agencies  had  been 'completed  except  those  in  Massachusetes,  Xennessee, 
Alaska^  and  Hawaii*   HEW  response  to  U#S»  CcwatdLsslon  on  Civil  Rights 
^estionnairii,  Aug.  8,  1972  /hereinafter  referred  to  as  1972  HEtf^ 
responsej^/   At  least  five  State  agcfhcies  outride  those  four  States 
had  not  been  revlewedt  however*   these  were  the  C^paiisgiion  on  Agit*g, 
the  l>epartiaent  of  Public  Health,  and  «3ie  Cewprehensive  Health  Planning 
Agency  in  Mississippi,  the  Ikjipartment  of  Jfental  Retardation  In  Arixona, 
and  the  itepartwent  of  Social  wd  Rehabilitative  Services  in  Arkansas. 
SEW  files  indicated  that  the  Mississippi  agencies  had  not  been  reviewed 
because  other  agencies  in  the  State  were  given  higher  priority.  HEW 
files  indicated  that  the  agencies  in  Arixona  and  Arkansas  ^erc  not 
reviewed  in  1973  because  they  were  created  after  HBW*s  onslte  reviews  • 
in  those  States,  but  it  appeared  that  as  of  September  1974  onslte 
reviews  o4. these  agencies  still  had  not  been  conducted.  Health 
and  Social  Services  Division,  OCR,  HBH,  Files  on  rfee  Status  of  the 
Statement  of  Cocipllance  and  Methods  of  Administration  (Novmber  1973) 
/hereinafter  referred  to  as  Status^reports/,  and  OCR,  HEW,  HSS  State 
Agenc^Assessnsent  Reports,  m74  /hereinafter  referred  jtii  as  Assessment 
Reports/. 


386t  February  1974  Foley  interview^  supra  note  278»i 
387.  1972  HEW  response,  supra*  note  385.  ^ 
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or  city  off  leas.        Since  the  focus  of  the  reviws        ori  l»plemerit.tlon 
of  HOAs,  the  principal  eiq.ha5is  was  on  the  structure  of  the  State 
agency  nondiscriaination  program.    For  exaiEple,  OCR  looked  at  how  ' 
well  TitlevJO-p^cies  were  being  publicized  and  whether  this  Infor- 
»atlo».ii.as  clearly  getting  across  to  State  agency  staffs,  local 

omc^iT'vtndotT^mvn^^   

««abe£><  of  the  public.   Although  HEW  did  some  spot  checks  of  ver.dos 
eotaplicnce,  the  reviews  were  not  ^^enerally  compliance  revieifs  in 
Shat  they  did  not  atteopt  to  determine  whether  HEW-funded  health 
aad  social  service  prograas  were  being,  operated  without  racial  or 
•tSinic  dieicrialnatloa. 

A«. «  result,  hlatant  discr-lxalnation  in  programs  funded  through 
State  «stfa«:ie»  aom^Hatt  reaained  unnoticed  by  HEW.   For  exaople,  a  State 
agency  review  of  the  Alai>«ma  Departsasnt  of  Pensions  and  Security  (ADPS) 
155  Uoveisber  ISTgncaveaied  that  AUVS  h*d  tAim  tu  uuuUuct  Title  Vl-r^vlews 

of  local  offices  and  vindprs  and  that  it  had  oade  payaents  to  vendors  which 

389 

wittfetiued  BBittmtti  focilitles.   Within  ^  short  ttoe  after  HEW  tubm^tted 


388^   tebruEty  1974  folf^y  interview,,  sapra.npte  278,   For  exiwaple, 
the  Chicago  regionel  olfice  operated  iti  Sta^e  agency  review  on  a 
th^e«county  concept*   State  agency  facilitiea  we?:e  reviewed  in  a  large 
ttftropoXitan  county,  the  county  in  which  the  State  capital  i»  located, 
and  a  xural  county*  The.  areaa  selected  w^ire  aleo  ones  whlc^  either 
bad  a  relatively  large  lalnority  concentration  or  which  thf  BSSB  believed 
would  yield  the  beet  raw  data*   When  the  Chicago  office  t^vUwed 
Hichigan  in  1970,  it  concentrated  on  Wayne  County  (Detroit),  Inghaa 
County  (UttSing),  and  Berrien  County  (St.  Joseph  and  Benton  Harbor)* 
HEW  atteopted  to  select  off ic/5«  which  would  be  represenUtive  of  the 
entire  effort  of  the  State*   HEiW  generally  selected  one  or  two  local 
offices  on  the  basis  of  population  so  that  the  largest  urban  areas 
would  be  reviewed*   One  area  reviewed  f^  each  agency  was  generally 
nonurban,  and  HEW  attetopted  to  review      area  with  a  large  Spanish  ^ 
speaking  population*^   Id*  ^ 

389*HEW  found  that  ADES  uiade  paycaente  ito  physicians  who  Mlntainad 
segregated  facilities* 
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Itr  recooaaendationa  to  ADPS,  a  lawsuit  was  filed  against  the  State 

ag^ency,  indicating  that  there  were  unresolved  Title  VI  problems  in 

390' 

ADPS*  program  which  had  not  been  uncovered  in  HEW's  reviews. 

HEW's  State  agency  reviews  have  shown  that  State  agency  compliance 
programs  were  not  adequate.    In  the  course  of  its  reviews,  HEW  often 

391 

routiff'tTiat  one  of  mofe  ^ey  eTements  of  aTCi£l«i  VI  program  was  missing. 

HEW  files  ahow  many  examples  of  State  agencies'  failure  to  conduct  adequate 

'  .  392 

reviews  of  local  welfare  offices  and  vendors. 

«* 


390.  In  its  compliance  review,  HEW  did  not  determine  that  discriminatory 
child  care  referrals  were  being  mad^  unofficially  by  ADPS  staff.  The 
lawsuit  whicU  ultimately  brought  evidence  of  such  a  practice  to  light 
was  :Player  V«  State  of  Alabama  Department  of  Pensions  and  SeQurity, 
Civil  No,  (M.D*  Ala*,  fil«d  Nov.  17,  1972)*    In  this  case, 

private  plaintiffs  accused  the  Alabama  Departaant  of  Pensions  and 
Security  of  making  referrals  to  child  care  institutions  on  a  discrimi- 
natory basts— the  plaintiffs  alleged  that  ADPS  referred  white  children 
to  hOMS,  licensed  by  AD?S,  which  admitted  only  white  children.  The 
cowt  ordet«*n£tri  department  "of  Justice  to  participate  in  the  case  as 
a  frlcind  of  the  court  (amictis  curiae)  and  a  party*   As  of  January  1975^ 
this  case  wait  awaiting  adjudication*    Tlie  Judge's  order  permitted  the 
Department  of  Justice  to  participate  in  the  suit  as  if  the  Department 
had  J}een  a  frlalntiff  from  the  outset  of  the  stilt, 

391 •  HEW  files  Indicate  that  Just  about  all  Sta?e  agjwxcles  experience 
Title  VI  compliance  difficulties*   The  moat  ccfaston  problems  have  been: 
(I)  little  or  no  Iltle  VI  training  of  staff;  (2)  Inadequate  dlsseolnatioa 
of  fit\t  VI  Information  to  the  community;  (3)  inadequate  minority  member* 
ship  on  planning  and  advisory  boards;  and  (4)  lack  of  bilingual  staffing 
in  arlias  with  a  substantial  non^English  speaking  population.  Assessment 
Reports^  supra  note  385. 

392 #  the  Alabama  Cocamisslon  on  Aging  (ACA)  failed  to  monitor  local 
welfara  offices 'and  Medicaid  vendors.    In  September  1973»  ACt^and 
the  Office  for  Civil  Rights  met  to  discuss  th^  findings  and  recccsneGda-' 
tlona  from  the  Investigation^  and  in  Novee^er  J.973  ACA  was  beginning 
to  Incorporate  OCR  recooMndations  Into  Ita  VOA,    Id.   t^e  Hlssissipjpl 
Department  of  FiibHe  Ifelf^tre^Jthe^Hlijiisslppl  Department  of  Vocational 
Rehabilitation,  the  Florida  Division  of 'Tocatt^^ml  Rehabllltatlonj»  mi 
tha  Flpridi  Division  of  Health  and  Its  subageneies  are  Just  a  few 
of  t)ie  .other  State  agencies  which  havp  thovn  poor  or  no  monitoring 
of  their  local  operations*    Statu*  reports^  aupra  ^bte  385. 
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The  Dallas  HSSB  found  that  the  Texas  Department ^of  Bublic  Welfare  (TDPW) 
lacked  a  fundamental,  understanding  of  Its /Title  VI  duties.  ^JEW's 
findings  showed  that  TDPW  was  unable  to  recognize  obvious  discriminatioj\ 
la  its  vendors'  health  and  welfare  programs.    Staff  ofl  TDPW  were, 
foi:  example,  apparently  permitting  hospitals  and  nursing  homes  to 


retain  segregated  facilities    when  these  recipients"  provided  the  State 
,agency  with  such  explanations  for  segfega^lon  of  blacks  as  "the*-  are 
more  comfortable  toget;her";  or  th^t  they  "could  not  assign  a  Negro 
to  a  white  nursihg  home."  ' 


'  393,  Memorandum  from  T.  Rue  Condi tt,  Regional  Program  Representative, 
OCR,  to  William  M.  Fleming,  Chief,  Health  and  Social  Services  Branch, 
Office  for  Civil  Rights,  HEW,  Dallas  Regional  Office,  "Report  of 
Meeting  with  Texas  DEW  Officials,  re:    Training  Program  for  Their 
Training  Specialists,"  Oct.  27,  1970. ' 


'  Moreoveri  if  IlEW  diicov«ed  tftat  *  State  agency  was  not  a^eQoately  '  ^ 

implementing' Title  VI— for  example^  if  a  State  agency  had.  not  provided  ^  ^  .  '  ^ 

--^      •  *         --'^   -  '  •    '    '  '  C  *' 

/^adequate  Title  VI  training,  for  "its,  staff---  many  jx^tha  or  even  years  were      ^  ' 
A;  .^soactiroes.  spent  in  negotiations  to  correct  the  problems.    When  confronted,      ^^y^— - 
with^fitlc  VI  coa^l^nce  problems  ^ich  were  not  willingly  corrected* 
^  y    ^"by  the'  State  agetwry^  -HEW  merely  continued  to  make  rcconmendations, 
tit  -^Id  riot  demand  that  the  prc^blcms  be  corrected  im«diately.  For 


example,  tile  tstlifdraia  Departng^^    of  Health  Care  -Setvices  (CDHCS), 

thi^  single  ^tate  agency  responsible  for  the  administration  of  Medicaid 
X',^^^  394      '  '  ^  .  ' 

.  iri'Calfforhta,  was  revie^itd  by  the  HSSB  stfaff  in  February  1971.'  It 

,    was  found  to  have  several  deficiencies  in  i-ts  civil  rights  monitoriDg 
395       /  V  ^ 

program.     OCR/urged  CDHCS  to  rertcdy  these  problems,  but  no  action 

396 

was  taken  to  correct  them.     Thus,  a  review  one  year  later  by  the 
Medical  Servtces^Adrinistration  (liSA)  of  HfeW*s  Social  and  Rehabilitation 


394«   In  California,  the  Medicaid  program  is  Medi»-Cal» 

395,  Letter  from  Floyd  L.  Piv^e,  Regioiial  Civil  ^Rights  Director, 
HEW,  San  Francisco  Regiojjar  Off  Ice,  to  Dr.  Eari  W.  Brian,  M.D., 
Director,  California  Department  of  Ifc|ilth"Care  Services,  July  14,  1971, 
Defifciencies  noted  were:    (1)  Ko  one  had  been -assigned  the  specific 
responsibility  for  coordinating  CQHCS's  ii;«letnentation  of  Title  VI. 
(2)  CDHCS  relied  on  the  Department  of  Publfb^.H^alth's  Licensing 

and  Certification  Unit  to  tna)ce  Tttl^  VT  onsite  reviews  vendor 
•facilities,  yet  CDHCS  had  no  system  for  reviewing  and  following 
up  any  revie^ws  by  that  department,  p)  Complaints  against  pro- 
viders-of  s^ervice  were  referred  to  the  Department  of  Public  Ifcalth 
for  invegl;/igatioh,  but  CDHCg  had  no  system  for  evaluating  and 
following/ up  on  that  department's  work. 

396,  Id;  ^  ^ 


17;/  . 


4^ 


-  159  ^\ 

1  '  "         ^  '\ 

jSeWice  fouad  that  the  Califoraia  agenq)^  was  delinquents  in  conducting 
oa^ite  litle  VI  compllaace  review^  of  skilled  nursing  home  In 
tht  *f  if  ty  nuriing  iio^ae  f  ilei5  HSA  e>camined,  it  disqpvere^  ,nQ  esvidence 
th£t  Any  ons^ite  reyi-ewji  -iiad  j><ten  ccmducted*   Wh  recoomexi^i^d  that 
the  State  jfegency  'e«t;it>i£sh  a  procedure  tot  annual  onsite  TlWe  VI 


^  <yisits  t^jjskiilfd  nursing  homes  ♦   *  ^     ,  \ 


\ 

p^HCS'«,aq>re«»ed  reluctance  to  coiaply  with  BEV's  recontacsdaifons^ 

\ 

and  lEW  continually  failed  to  use  its  full  powers  to  require  ^voxapp 

\ 

po/relitlons  of  Title  VI  violations*   Tor  aliaost  two  years  following 

the  February  1971  reviews  of  CDBCS,  HEW  laereiy  inforwed  CDHCS  of 

deficiencies  in  Its  Title  VI  coirplfance  program  and  jaade  recoiaaendatious 

for  their  correction,  wtthouf  giving  CDHCS  formal  notification  that 

399 

it  was  in  noncompliance.     Thus,  i-n  late  1972,  when  the  San  Francisco 
Regional  Office  for  Civil -Rights  recoataended  that  the  national  OCR 


397.  Medical  Services  Administration,  SRS,  HEW,  San  Francisco 
Regional  Office,  California  Skilled  Nursing  Borne  Certlf£catix>n 

.  Revlw  Followup,  Aug^  9,  1972^ 

398.  For  exac^le,  in  response  to  the*KSA  reco^nd^tlons,  fche  director 
of  CDaCS  stated  tjhat  it        "difficult  to  coicply'^  with  Title  VI 
requireoents  l^cause  of  the  shor|uige  of  State  agency  inspectors** 
CDBCS  noted  that  nursing,  facilities  which  are  Medicare  providers 

are  ziioniCored  by  ^Federal  officials  dpA  suggested  {:hat  CDHCS  tSonltoring 
responsibilities  could  be  shifted  to  the  Federal  Cover ntaent*  letter 

.  frota#wlght  Geduldtg,  Director,  CEfiCS,  to  Gene  Beach,  Associate 
Regional  Coniaissloner,  MSA,  SRS,  'l£W,  San  *Francisco  Regional  Office, 
Mov»  2,  1972.  '  While  tnany  nursipg  hcfeaes  which  are  Medicaid  •vendors 
are  also  Medicare  providers,  OCR  correctly  reminded  CDHCS  that 
tbonitorlng  of  Medicaid  providers  is  the  responsibility  of  the  State 
agency,  not  OCR»  Xetter  from  Floyd  L»  Pierce  to  Dwlght  Geduldig,  * 
Dec.  8,  1972*    CDHCS'  methods  of  ^ralnistration  did  not,  however, 

,  cotamit  CDBCS  to  conduct  such  reviews..     See  letter  ^ from  Kerlc  L« 
Shields,  AeUistant  Director,  Program  l)ivjLsion,  CDHCS,  to  Charles 
A.  Hoffinderplicdical  Services  Specialist,  SRS,  HEWj^'^an  .Francisco 
Reg  lotyil  Office,  Feb,  5,1973.  *  ,  i 

*      399 II  July  1971  Pierce  letter,,  supra  note  3§5;  letter  from  Floyd  I*. 

Pierce  to  Dwlght  Gpduldl-g^Nov.  7,  i972j  and  December  1972  letter, 
Q  •  supra  note  398.  *  >    ,    *  • 
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'   ,  ^00 

institute  esdotc^mnt  acti^ss  agaiast  eUECS,        HSS9  responded  that 
•  •  .-     ■  ■  401  402 

-  eaforceeeRt  ectioa  KoaH  J>e  ptejasture.         The  Callfojmta  State  agsncy 

/  .  -  '  .  . 

MB«  ttot  fptisalX/  notified  by  the  Saa  Francisco  HSSS  ol  its  noncoBplisnce 

403 

with  Title  n  uatU,  eatly  iS73.         At  that  cljae,  it  wss  infomed  that 

it  y«s  re^uirest  to  tste  corrective  actioa  hy  April  In  Deccaber 

1974,  #&o«t  3  1/2  years  *fter  the  oti%i3x»l  review,  the  California  ageticy 

404 

finally  eepreasedT  cooBslt^eat  to  «f£ect  tfae  changes  tefjuested  b>;  OCR, 
.  ^jrut  it  ti*d*aot  begtm  to  conduct  cfee  re4utred  coicpllaiict  r«svl€ws. 
fJ«y^feel€fiff*  it  "WIS  atiU  rectivlnjj  HEW  f  m«la#  ^ 


400;  ifeaoraadaw  frofa  Iloyd      Hcrce,  Director,  OCR^  HOT,  S«n  Fr«ci«co 
tm%ttm»X  Office;  to  Louif  H*  Rlve«,  Jr* ,  Director,  Healtti  and  Social  Services 
Mvislon,^  OCR^  HEW,  "8ccoB»ejided  Administrative  Enforcement  Action  Against 
the  Califomijat  JOepartaent  of  Health  Care  Servlcea,"  Dec*  29,  1972* 

AOl.  Keaorandua  fro»  Loata  H.  Rlvea,  Director,  Health  and  Socfal  Services  • 
Divtaion,  OCK,  HEW,,  to  Floyd  X.  Pierce,  Director,  OCRy  Sa6  Francisco 
Regional  Office,  "Your  Deceosber  29,  1972,  Metaorandua  Recom^idlng  Adtaintstra- 
tive  Enforceaent  Action  Against  the  California  Depart©ent  of  Health  Care 
Services,"  Jan^  19,  1973* 

402*      i973,  the  CDHCS  becaoe  the  California  Departncnt  of  Healthy 

403*  Status  reports,  ^pr^  note  385«  '  ' 

'  Y    \  .  ^ 

404^  See  letter  jEroa  Williaj^ Mayer,  M?D.,  Director  of  Health,  California 
pepartieent  of  Health,  to  Floyd  i»  Pierce,  Director,  OCR,  HEW,  San  Francispo 
Regional  Office,  Dec.  2,  1974*         ^V^^  ptotsdsed  that  "annual  on-site 
inspections  will  begin  irsacdi^tely," 
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SiMlarly»  td  of  Hktch  1973  tfae  Icai«lMa  Dapi^^nt:  of  Betltb 


btitlth  dcpmrtoentii  or  My  oth«r  fedtrnXly  «i#isted  ftclUty  under  Ics 
juris dictiod«        Althouglit  failure  to  cuilct  iuoh  ravlevs  It  a  clear 
violation  of  thft  iigitncy*t  Ketltod*  o#  Adainistratlont  HE'ff  fmlXed  to 
tmi(«  my  mctioa  Iti  this  cu«,  HEW  •xcuttd  tht  Louis£#M  C«p«rt«^t  6t 
^Ith  from  conduetiDg  coc^litric*  tMviWB  fartciu**  the  Loulilanm  agency 
•tattd  that  It  did  not  hava  anough  ata££  to  conduct  th€ta«   Tiin  Dallas  HSSB 

afTiid  that  the  Xouisiaua  agency  vould  rely  on  the  ttSSB  Hedlcare  hospital  .  * 

4(37 

ravltva  toatead  of  conductitig  Its,  cm  lnvastlgatloas  undjir  Medicaid*  The 
HSSBt  hotievarf  had  conducted  no  hoapltal  revleira  In  ioulalana*  ^  


In  the  Chicago  region^  a  number  of  State  agencies  had  not  itsplemented 
their  Methods  of  Adcdnlatration.   The  Klchigan  Itoparti&ent  of  Health  (MCH) 
and  the  Michigan  Departisent  of  Social  Services  had  not  Wde  Title  VI 
reviews  of  theti;  vendors  or  grantees.        HEH  also  discovered  that  MDH 


405*   the  Louisiana  Departdont  of  Health  ts  a  division  of  the  Louisli&ia  Health, 
Social,  and  Rehabilitation  Servicea  Administration,  an  ujabreUa  agency  established 
in  Jiu^ary  1973^  vhich  encompasses  58  fonaer  district  health  and  welfare 
agencies  in  the  State*    Intcrvlev  with  Dr.  Cherles  C.  Mety,  Jr#,  Cocaalssloner, 
iouislana  Health,  Social,  and  Rehabilitation  Services  Administration,  In    *      ,  , 
Kev  Orleans,  ta«,  Feb«v  6,  1973« 

406^  Telephone  fntenrlcv  vith  VlUlaa  1/U  §leming.  Chief,  Health  and  Social 
Services  Branch,  OCR^  ItSW,  Dallla*  Regional  Office,  Mar.  7,  1973. 

^07.   See  HSS  Stateasent  of  Cosaplitnce/Ketho'ds  of  Adcolnistratlon  Status  Reports, 
Kovecier  1973,  supra  note  385*   Inere  appears  to  have  been  confusion  as  to  ^ 
%Ao  was  responsible  for  conducting  c<^i41ance  revl«?»s.   Ihe  Deparfcoent  of 
justice  staff  noted  this  confusion  lH^hl^^  review  of  HSS  bperatlods  in 
Htssissippi  fnd  South  Carolina^  ,       \      y,  %' 

\ 

HSS^pjrljonn^i^cari^rlni^pu^^^  were 
not,  theiaselves^  clear  aa  to  vhetMr  they  or  the  State 
agfncles  rather  than  others,  bore  t:he  responsibility  for 
aasurihg  compliance  by  facllltfles  tot  vh£6h  there  were 
several  bases  of  coverage.   Depar^nc  of  Justice,  supra 
note  370.  ^  / 

408.  See  Sfcalua>retiorts.  ^pra  note  385./ 

?r  ■  .  •       ■  /  'IS-'' 


had  failed  to  diaaamtnate  fttlc  VI  information  to  ataff,  grantee*, 


"'^'}imm'tJimSMf'  m-i6  lti^^^^^       mnilv^tSiiei  to  publicize  coaplalnt  " 
procadurea.  JfoTcaorver*  KDH  had  few  ainoritiea  on  Its  planning  boara. 
Hhiie  fchaaa  probXasa  continued  to  exist  *§  of  September  1974»  . 
HEWJM.  not.  ttikm  anforceiient  action  against  the  HDH.       ^       -    -  ^ 

'    VOf  al'a.0  failed  to  require  corractiwvUif  najor  Title  VI  problaaa 

~  '  ♦411 

la  the  Indian*  Pivlaion  of  Vocational  Rehabilitation,        the  Indiana 

■  41:^  '  -      _  . 

State  pepartawnt  of  Public  Welfare,       and  the  Indiana  State 

413 

'  loard  of  Health/     -   While  the  Indiana  State  Board  of  Health  made  afame 
gaina  in  rafolving  Ita  Title  VI  problema,  aa  of  Saptarober  1974  the  Indiana 


\ 


>  


-'409.   Id'  t 
410,  t]^ni^bar  1974  Sanchar  Interview,  aupra   note  374. 

•  411.  •'HEW  found  that  the  Indiana' Dlvlalon  of  Vocational  Rehabilitation 
had?     (1)  conducted  no  Title  VI  levlewa  of  vendors  and  grantees;  (2)  collected 
no  racial  or  ethnic  data  to  iieasure  compliancej  (3)  obtained  no  assurancea 
of  coin»li<fi£>  vendora;  (4)  failed  to.publiclae  the  requirementa' 

of  title        (5)  failed  to,  publicise  its  complaint  procedures {  and  (6) 
•■ployed  too  few  aihoritles.    Status  report,  supra  note  385. 

412;    The  deficiencies  In  the  Indian*  State  Deparbnent  of  Public  Welfare  were 
—Auellned  aa  followa:    (1).  Assignment  of  Title  Vl  responsibility  at  State 
*lrid  county  levela  was  unclear.  (2)  Reviewa  of  county  pollciea  and  practicea 
<had  not  been  conducted.  (3)  No  Title  VI  reviews  of  vendors  and  granteet  » 
had  been  conducted  except  of  nursing  homes.  (4)    Ihfere  was  no  documentat  n- 
of  dlate»lnatlon  of  Information  to  clients.  (5)  .There  was  no  documentation 
of  l«ple««ntatlon  of  complaint  procedures.    Status  reports,  supre  note  385. 


413.   the  Indiana  Board  of  Health  had  the  following  problems:    (DtJ'f*  if*^'" 
been  no  Title  VI  reviewa  of  grantees  and*local  health  boaSrds;  (2)  there  were 
few  minorities  on  councils  and  coiaaittees ;  and  (3)  the. agreement  between  the 
Board  of  Health  and  the  Welfare  Department  on  division  of  assignments  fdV 
conducting  hospital  and  nursing  home  reviews  was  not  In  writing.  Id. 

I 
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Division,  ojc  Vocational  Rehabilitation  and  the  Indiana  State' Department 

of  Public  Welfare  had  not  corrected  their  Title  VI  deficiencies. 

41A 

Still,  HEW  had  takea  no  enforcement  action  against  them« 

The  State  agencies  were  subject,  to  systematic  reviews  by 

415'  * 
HSSB  and' HEW  prokram  staff  only  once.         The  agencies  were  informed 

\    ^         *  -  '  '  '  7 

\     of  the  HSSB  findings  and  recbramendatioas  and  were  requested  to  come  into 

\    compliance  with  the  Title  VI  standards.    OCR's  policjr  was  for  the  HSSBs 

to  continue  monitoring  the  agencies  periodically  by  onsite  visits  and 

^  416' 

eportsxecetved  ftom  State-agenciesv     ^(  The  followdp  action  was  to 


msure  that  the  recommendatioris  were  implemented;  to  assist  State  agencies 
Ln  training  their  staffs;  and  to  provide  ongoing  contact  between  HEW  and 
the  State  agencies.    Despite  the  fact  that  corrections  were  required  in 


virtually  all  State  agency  programs;  there  were  major  exceptions  ta'tibe 

'         4i7    '   ^  '  ,  ' 

policy  of  conducting  followup  reviews. 


414.  September  1974^ Sanchez  interview,  supra  note  374,  , 

415^    HEW  stated,  "Reviewing  Is.  an  on-going  process.    The  direction  and 
depth  depends  on  the  problems  and  the  available  staff,*'    HEW  responi^^, 
supra  note  270; 

416t   May  1973  Sanchez  Ihjtferview^  supra  note  355}  September  197A  towc 
interview,  supra  note  374;  and  February  1974  Folcy^  interview^ 
note  '278,.  —  *  '  -   '\  ^ 

417*   For  example,  the.  Dallas  regional  staff  conducted  a  State,  agency  _ 
reylew'in  Arkansaa  in  1968;  however,  as,  of  January  1973  there  hadi^lcen 
no  followup  reviews  of  Arkansas  State  agencies.    Letter  and  attachments 
from  William  M.  Fleming,  Chief,  HSSB,  OCR,  HEH»  Dallas  Regional 
6fflce,  to  Louis  H.  Rives,  Jr.,  Director,  HSS0,  OCR,  l{p«rrJ^.,  10,  1973. 
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C.    Compliance  Reviews.^of  -Medicare  Taclllties 

Most  hospitals  and  nursing. homes  which  are  recipients  of  Medicare 

•  \  funds  are  also  recipients  of  Medicaid  funds,  and  thus  come  under  the 

tBonitorlng  jurisdiction  of  State  agencies  $s  well  as  under  HEW's 
418  • 
-    authority.    ^       In  the  past  few  years  HEW  has  done  little  direct 

'  monitoring  of  Medicare  facilitie«%    It  has  relied  heavily  on  State  ./^ 

agencies  to  monitor  hospitals  and  nurding  homes,  essentially  abdicating 

its  Medicare  responsibility.    A  1972  report  by  fche^ Comptroller  General 

alleged  that  shortly  after  the  passage  of  Medicare  and  Medicaid,  HEW^s 

efforts,  to  effect*  compliance  with  Title  VI  in  federally  assisted 

health  programs  were  extensive,  but  that  in  later   years  this  activity 


A18*  Responsibilities  for  monitoring  Medicare  providers  and  Medicaid 
f^^dors  is  discussed  on       130  supra. 


N 
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419  p 
was  reduced.  ' 

r   .  . 


-^'419.  Compliance  Under  Medicare  and  Medicaid,  supra  note  296.    See  U.S. 
Comnlsslon  on  Civil  Rights,  HEW  and  Title  VI  43-47  (1970).    The  Commission 
noted  that  in  July  1966  almost  500  persons  were  engaged  in  HEW's  hospital 

,  compliance  program,  but  that  by  mid-1967,  HEW^s  compliance  activity  had 
declined  sharply*  jM.  See  also  Rose  letter,  supra  note  38?.,  Ms,  Rose 
•tated?  .  •  t. 

HEW~OCR<  virtually  ceased  any  review  of  services 
by  Medicare  hospitals  to  minorities,  has  never  ^ 
developed  any  indepth  analysis  of  practices 
.  and  policies  oi  hospitals  which  have  the  effect 
of  denying  access  ^o  minorities,  and  has  in- 
adequate affirmative  action  requirement's  to 
«^  address  the  real  issues.  ' 

'  The  Director  of  OCR  has  giyen:  the  following  response  to  allegations  that 
.  HEW'i  hospital  con^liance  Program  has  decreased  its  efforts. 

At  the  Inception  of  the  medicare  program,  the  Department 
made  extensive  efforts  to  secure  satisfactory  assurances 
of  compliance  with  Title  VI -'from  participating  facilities  ^ 
and -to  correct  discriminatory:  practices  that  would  have 
precluded  participation  of  the  facilities.    Needless  to 
say,  without  such,  efforts,  it  would  have  been  difficult 
if  hot'.^impossible  to  get  th^  medicare  pro^'gram  off  tHe 

^^ 

To  suggest  Vhat  this  ihftial,  broad-based  compliance 
effort  shou|d  have  continued  with  full,  forc^  into  the 
future  is  to  misusjderstand  Its  tfansitory  purposes  and 
to  argue>  by  ln£fitence,  that  revi<2ws>  including  onsite 
visits,  of  Individual  hospitals  and  nursing  homes 
facilities  must  constitute  a  first  and  consuming 
program,  priority  for  OCR.    1  should  stress  that*  the* 
1965-66  compliance  effott/was  essentially ^a  clearance* 
function  to  get  the  mcdicaire  program  underway*  StJj^ement 
of  Peter  B.  Holmes »  Titl^.  vrHearings>  supra  note  2^7,  at  129-30, 
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During  fiscal  year  1973,  HSSBs  conducted  588  reviews  of  hospitals, 

skilled  nursing  homes,  and  other  Medicare-funded  facilities.  ,  Of  these, 

'   -        •  *•  420  •         •        ^  , 

only  43t9  percent  were  onstte»  Included  i^  the  total  number  of 

reviews  were  2^4  reviews  of  State,  city,  and  private  hospitals,  of  which 

53,  or  20.9'  percent,  Were  pnsite;  152  review^  of  skilled  nursing  homes,  of 

'  ■  '■    •  .     .       i  ■  \  : 

which  45,  or  29#6  percent,    were  pnsite;  and  182, ppstaward  reviews  of 

e 

Other  Medicare-funded  facilities,  such  as  home  health  agencies,  and  child 
care  facilities,  o-f  which  160,  or  87.9  percent,,,  were  onsite  . 


42G»  A  breakdpwn.  of  these  reviews  and  the  number  which  were  onsite  is  shown 
by  region  in  Exhibit  4»  '  "  "S.  .  . 
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Exhibit's 


Regional- Title  VI  Reviews  for  Fiscal  Year  1973 
(Nunbers  in  Parentheses  are  Onsite) 


Hospitals 


Region 

I 

•11 
III 

V  * 

vi 

■  yii 

VIII 
•IX 
X 

Total 

8  Regions 

Source 


Skilled  "  Other 

Nursing  Homes  Recipients 


Total 


14 

6 

15(15) 

'  35(15) 

'XL  ' 

30  ♦ 

1(1) 

65(1) 

65(16) 

37(2)  . 

59(45) 

16i(j63) 

87^0) 

21(7) 

10(2) 

JJ.8(29) 

25(A) 

30(24) 

17(17^ 

72(54) 

18 

3 

42(42)^ 

63(42) 

9 

* 

* 

• 

* 

I 

** 

** 

A* 

5(4) 

« 

;  12(12) 

38(38) 

'55(54)- 

6 

13 

0 

19(0) 

254(53)  '  . . 

1^2(45) 

182 (i60) 

58d(2'58) 

HEWWesponse  to  U«S.  Conmitalon  on  Civil  Rights  questl»onnair6|  June  18^  ld73 

>K  ... 

*l»o%gioMl  HSSB  prior  to  1975. 


:|ieft  data  vera  raquaatcd  from  HEtf 
a)i^ -April  1973  quaationnalre.  They 


by  the  U.S.  Commission  on  Civil  Rights ^in 
vare  not^  hovavari  supplied  by  HEW* 


/ERIC 


18o . 


•168  .    .  ' 

'  "  '  421 

The  percentage  of  HEW-funded  facilities  reviewed  waa  small/ 

Tor  example,  reviews  were  conducted  of  fewer  than  4  percent  of 

hojipitalf  and  skilled  nursing  facilities  and  fewer  than  1  percent 

of  all  other  facilities.,    In^the  San  Franclsc^(^  and  Dallas  regions, 

"         ^      ^        .  ..  422 

the  percentage  of  facilities  reviewed  was  especially  low.    The  low 

number  of  facilities  reviewed  by  onsitiT  inspecjtion  was,  therefore, 

even  snaller.    For  example,  la  the  'San  Francisco  region,  there  were.* 

approximately  579  public  and*  privlTte  hpspltals  receiving  Medicare 

fynds,.:bu^  only  S  (Ot7  percent)'  were  reviewed,  and  only  4,  or  0,6 

percent^  .were  subject  to  onslte  inspection  by  the  San  Francisco 


421*  Xhe  percentage  of  hospitals  and  skilled  nursing  homes  reviewed  by 
region  la  shown  in  Exhibit  5,         -    ,  '  ^ 

422*  In  1969,  in  New  Orleatis,  se^^ral  Hospitals  cleared  for  partlclpa- 
tim/ln  the  Medicare  program  by  HEW -served  almost  no  blacks.    The  most 
r^kiVg  example  was  Southern  Baptist^Hospital,  lOjcated  on  ^the  borders 
'6f^tv6* X^t^^  black  communities.    It  served  almost  20,000  patients  that 
year,  'i^lli^lng  only  about^l3  blacks.^  Sitnilarly  patients  at  the  Hotel 
..Dieu  Hospital  and  the  Oschner  Foundation  Hospital,,  both  located  on  the 
bordeps^  of^/two  large  black  •communities,^  were  only  2,6  percent  and  3,5'' 
percent  '^Jack,  respectively.    The  failure  q£  these  three  hospitals  to 
serve  blacks  is  contrasted  "with  the  New  Orleans  Charity  Hospital  which  . 
\        had*' 75  percent'  black  patients*  ,  Title  VI  Hearings,  supra  note  297,  In 
1^71;^  the. Health  Task  ^        of  the  Leadership  Conference  on  Civil  Rights 
f6rwa*r3ed*'3ata  on  these  hospitals,  to  HfiW^but  none  of  them  were  investi** 
^^^ated  until  the  spring  o'f  1974,    Ros^e^lett^r^  sufpra  note  381.^ 
/  •  *  V* 

^  HEW  Stated  that:  *  ^ 

^  '    STince  early  1974,  the  H^lth  and  Social  '  \ 

i-'    5  *  j    Services  Division  has-been  ihvolv^^ 

a  t»aJor  investigation  of  the  eompriance 
^       atbbus  of  the  New  Orleans  Metropolitan 

Ho»{>ital -System,    This  investigation, 
»  .  •  whicit  ts^patt  of  tht  Cook  v;  O^dhnfer 
i:       r^'aae,  hat  Included  «  large  .acale,  data 
collection  and  anriyais  efforts  and  on- 
^        ^^^^  activities,   Theiie^rrent  activi- 
ties by  fK  override  the  ^historical 
ectiont  o£  1969  vhete  thelrepo^t  chooses  to  .  i 

to  leave^  off.   July  1975  Hplfeefi  letter, 
supra.,  note  270* 

•    r         .    ■■  ' 

ERJC  ..-       .  lau'   ,  ■  •. 
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423  .       .  \  •        "  '  f  ^ 

HS5B.       There  were  936  skilled  nursing  facilities  in  that  rjpgion,  but 

only  IZ  (1.3  percer*:^  were  reviewed  onsite.        Th.e  Chief  of  the  San 


Francisco  HSSB  stated  that  reviews  of  hospitals  and  nursing  homes 

were  of •^^elatively  low  priority  in  his  office  and  that  reviews  of 

*      •  -  425  . 

xtate.-agencift.s  were  of  cnnsiHerahly  more  importance^ — —    —  . 


423.  HEW  resporfs6,  supra  note  385. 

424.  Id. 


425.  Interview  with  Hal  Freeman,  Chxef,  Health  and^Social  Services 
Branch,  OCR,  HEW,  San  Francisco  Regional  Office,  in  San  Francisco, 
Cal.,  Mar.  19,  1973..  " 


ERIC  * 


17ft  . 
Exhibit  6 


Number  of  Medicare  Provider* 
and  Percent  Kevletfed  Region 
Fiscal  Year  1973  _    „  . 


\ 


Botpltala 

bKxlJiea 
NurBittR  Roma 

• 

ReKion 

Total  <]^rcent 
1                  Number  Reviewed) 

Total  (Percent 
Nuabcr  RevJ.€aJrj^d) 

I  ■    '    _    _  ' 

359 

(3.9) 

286  (2*1) 

11 

594 

(5.7) 

447  (6.7V 

III 

567 

(11.5) 

357^       (10.4)  V 

• 

TV 

1,118 

(7.8) 

586  (3.6) 

V 

1,211 

(2.0) 

ni     *  (3.9) 

yi 

910 

(2.0) 

106  (-2.8) 

VII 

630 

(*)  " 

157          (*)  ^ 

mi 

335 

(**) 

117  (**) 

IX 

? 

679 

(0.7) 

93^  (-1.3) 

Xi 

^  272 

(2.2) 

191  (6.8) 

Total 

8  Regions 

6,685 

(3.8) 

3,960  (3.8) 

Source:    HEW  response  to  U.S.  Commi^iion  on  Civil  Rights  quettionnaiie, 
June  is,  1973,  and  interview  with  Richard  Foley,  Chief,  Operations  Branch 
/Health  and  Social  Services  Division,  Office  fdr  Civil  Rights,  HEW, 
/Sept.  19,  1974.  ^ 

*  No  regional  HSSB  prior  to  1973.  * 

**  Data  necessary  to  calculate  these  percentages  were  requested  from  HEW. 
They  were,  not,  however,  supplied  by  HEW. 


Where  noncoapllance  by  Hidicare  facilities  has  been  uncovered, 

HEW  often  failed  to  take  the  steps  necessary  to  require  iicnediate 

correction*    Tor  example*  in  June  197J,  HEW  notified  the  Golden  Isles 

CoavAle»«at  Center  in  Hallendale,  Florida,  that  J^t  wa?  in  probable 

noncompliance  with  fitle  VI  because  its  adtaissions  policy  ^d  referral 

.426  ^  * 

practices  discriminate^  against  minorities.         The  center  ha^,  in 
fact,  admitted  no  minority  -patitets*    It  agreed  to  take  corrective 
action  and  HEW  thus  detej;»ined  that  the  facility  was  in  compliance.  ^  ^ 
As  of  September  1974,  however ,  th^  center  had  not  admitted  any  minority 
patients.         -  •  •  * 


 /   —  '  * 

426*  HEW  response,  supra  note  385. 

427*  M.      -  '  t  - 

428#  Telephone  Interview  V^th  Marie  Chretien,  <3ilef,  Health  and  Social 
Services  Branch,  OCR,  HEW,  Atlanta  Regional  OfEice,  Sept.  25,  1974. 
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'    One  of  the  ©ost  serious  instances  of  HEtf  inaction  Involves  the 
Hldiigaa  Masonic  Home,    Inforoatioa  obtained  during  onsite  reviews  of  the 
facUity^  begimil^g  in  August  1970»  Indicated  that  the  hom  effe'ctiveXy 
excluded  blacks.         im  attempted  informally  to  bring  about  cbnspliande 
with  Title  vt*   Although  the  ho£De  would  pot  take  corrective  action,  HEW 
did  nbt  fotiaally  notify  the  bocae  that  it  was  in  noncotopliance.  Although 
it  la  'Cleot  that  the  policy  of  the  hoioe  violates  Title  VI,  and  HEW  regional 
staff  deeermlned  that  farther  negotiations  with  the  hotoe  would  m^.he  fruit- 
ful,      in  1973  liB^  wa3  still  collecting  information  to,  evaluate  whether  to* 
make  a  formal  detenatnation  of  noncoropliance.    As  of  late  December  1974,  the 
Masonic  Home  still  did  not  admit. blacks,  and  was  still  receiving  WSM  funding* 


429^  As  with  the  Indiana  Masonic  Home  (see  p.  203  infra),  ItEW  fo^ind  that 
admission  to  the  horoe  was  limited  to  Masons  and  their  wives,  and  t,hat^in 
Michigan,  blacks  were  excluded  from  becoming  Mason^^    1972  HEW.fesponse, 
aupra  notfe  385.    See  also  letter  from  John  R.  Hodgdon,.Regtt)nal  Citril  Rights 
Director,  HEW,  Chicago  Regional  Office,  to  :Jorman  U  RybumV  ^AdiAinistrator, 
Michigan  Masonic  Bfoae,  Feb*  1A»  1972*    '  ^ 

ik3(i.  Memorandum  from  Davis"  A.  Sanders,  Deputy  Branch  Cbie?,^  HSSB,  OCR,  BBJ, 
Chicago  Regional  Office,  to  Louis      Rives,  Jr.,  DirectoV,  HSSD,  qCR|  HEV^, 
•♦Kasonic  Homes— Franklin,  Indiana,  and  Alma,  Michigan^"  June  lA^  1972. 

^31*  In  Deceid>er  1974  an, amendment  was  attached  to  a  bill  to  set  up  a  White 
! House  Conference  on  Library  Services,  ^Ich  in  effect  would  hav?  permitted 

segregated  nursing  homes  and  hospitals  operated  by  Masonic  orders  or  other 

fraternal  organizations  to  receive  Medicare  paytfients.    Amendment  to  $• J. 

Res.  40.    This  a»Rndr.ent  was  passed ^In  the  Senate,  but  later  deleted  in 

the  House-Senate  conference  committee. 


432 


ISH  was  .tft  the  process  of  negotiating  a  plan  to  correct  the  situation, 

more  than  four  years  after  it  had  discovered  lioacomjliance* 

^  .  .  ^  433 

Through  a  HEW  questionoairc  conceralng  ladiaa  health  care 

'    \  434  .  c 

aeat  to  XO  Arisona  hospitals  la  December  1972,  HEW  deterraloed  that  although 


^1 


,  43t..  Telephone  latftJtvlew  with  Alfred  Sanchei:,  Civil  Rights  Specialist,  ilSSB, 
,  OCR,  HEW,  Chicago  Regional  Office,  Dec*  31,  1974,   See  also  letter  frea 
Peter  E*  Holtnes,  Director,  Office  for  Civil  Rights^  HEW,  to  Hicks  G* 
Gritfithi,  Attorney  tor  tjhe  Michigan  Katonic  Home^  JLan*  24,  1974*  Mc, 
.  Sanches  noted  that  at  one  point  in  the  negotiations,  the  Hasonic  JCome 
^indicated  that  it  had  15  black  patients •   HEtf's  chc^^.pf  the  death/  ^ 
certificates, of  these  patients,  however,  indicated  that  none  vera  black, 

433*  Ona  mii  staff  ise«ber  listed  the  foUowing^Natj^e  Aiserican  health  care 
j>roblctDs;    (I)  in  recent  years  tnany  Native  Arfericans  have  been  leaving  .    •  ; 
reservations  to  live  in  rural  conanunftiea  and  urban  centers  vhere  health 
and  social  services  for  NatlVe  Americens  are  less  extensive  than  on 

'   reservations;  (2)  cocmmication  between  ilativa  Aisericans  ..and  health 
officials  was  often  poor  because  tnany  health  providers  are  not  culturally 
aware  of  some  traditi(/ns  which^ Native  Americans  Value  highly,  such  as 
that  of  the  "medicine  man"  and  (3)  few  public  programs  *«iplpy  Native  ^ 
Americana  as  health  workers^   Telephpne  Interview  with*^!/ Ereeman,^  Chief, 
'  HSSB,  OCR,  HEW,  San  FTancisco  Regiopal  Office,  Apr.  4,  1^74^.'*" I^&c^ "a  further 
dlicussion  of  JS^ative  American  health  problemS|  see  Kont'ana«Korth  Sajkota** 
South  XMikota  Joint  Advisory  Committee  to  the  U«S»  Cofoodssioii  ofi  CiVil 
Rights,  In^^an  Civil  Rights  Issues  in  Montana,  North  I^kota^  ^ar^d  South 

'  Petota  25-33  (August  1974);  Oklahoma  State  Ad\ji^y  Committee  to.  the  V.S. 
Coawlasion  on  Civil  Rights,  Indian  Civil  Rights  Issues  in  Oklahooa  53-64 
(January  1974) j  and  Bridging  the  Gapt  The  Tuin  Cities  Native  American 
Coggmnity^  supra  note  34^#  ^ 

,434*  This*  Commiision  held  a  hearing  in  Shoenix,  Arijcona,  in  November  1972* 
HeariuR  before  The  lUS.  CogmiSston  on  Civil  Rl^thts*  ghoanlx*  Arizonat 
November>17''18t  1972).    In  the  course  of  thiat  hearing  the  Comaifsion  found 
thaf  there  ;Was  lhadecjuato  health  care  treatment  for  Native  Americans  and 
that  there  was  evidence  that  county  hosRltals  receiving  Federal  funds  would 
refer  Native  American  applicants,  to  Indian  Health  Service  facilities  rather 
than  admit  them«^  It  therefore  recotcffiendtd  that  OCR  "investigate  possible 
denials  of  Title  VI,.. with  respect  to  the  denial  af-^qa^l  access  By  American 
Indians  into  county  hof/pitals  that  refer  Indian  ajpplicanfesM  Indian  heilfih-^' 
Service  facilities."   U.S.  Cosmissloa  on  Civil  Rights,  Th?  S^outhygst  Indian 
Report  160 t  161  (May  1973).   Ute  HEff  questionnaire  was  sent  afi  a  result  of 
findings  and  recommendations  resulting  from  the  Commission's  hearing.  Letter 
from  Frank  Carluccl,  Acting  Secretary,  Department  of  Health,  Education,  and 
.Welfare,  to  John  A.  Buggs,  Staff  Director,  U.S.'  Comalssion  on  Civil  Rights, 

July  13,  .1973. 
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tiie  Karlcopa  County  General  Hospital  claiaed  to  serve  everyone  on  an 

.   ;..  435  ,  . 

e((ual  basis*        it  ,<iid  iiot  provide  Indian  patients  vith  ec^rgency  and. 

OtttRatient  service  in  the  Bern  manner  «8  it  did  to  other  persona^   KEW  iound 

i  ^  •  . 

/that  Katlve  Aoericims  were  often  referred  to  the  Phoenix  Indiati  Ki^dical 

Center  and  to  the  Indian  Health  Service    ,  facility,  instead  of  being 

'?  \  '  437 

admitted  to  the  county  hospital.         On  Hay  23,  1973*  the  Office 


^.35.   Thc'^ricopa  Cc\mty  General  iti^Si|j.tal  |)oUcy  as  deacribeu  in  it6  response 
to  th^Jl^^estionnttire  was  thatrT^'V  .  .   


^   

%      •*  •eaergjency  Bexvice  is  available  to  everyone. 
If  itt-pattent  care  is  necessary  ox;^  «fo  emergency 
or  urgent  basis,  .^e  patient  is  Admitted  and 
Indian  Hospital  later  contacted  in  reference 
to  transfer  or  reimburSibnent,   iWaricopa  County 
General  Hospital  response  to  HKW  questionnaire,  , 
Jan.  8,  1973.  ^  ,  -  v 

436*   For  a  discussion  of  the  Indian  Health  Service,  see  Departmant  of 
;  Health,  Education,  and  Welfare,  The  Indian  Health  Program  (1972). 

.437*   The  Maricopa  County  General  Hospital  stated  that  it  could  not  provide 
*  health  care  services  to  Native  Axaericans*  eligible  for  Indian  Health 
Service  care^d  that  '  *^e  assume  all  Indians  are  eligible  for  IBS  care 
until  a  rejection  is  received."  Maricopa  County  General  Hospital  ^tjeponse, 
supra  note  435. ' 

Similarly,  on  June  12,  1973,  OCR  notified  the  Hocmako' Cooperative  Hospital 
in  Casa  Grande,  Arlsona,  that  it  had  feecn  found  in ^noncompliance  because 
-hospital  authorities  would  refer  Native  Americans  to  the  Sacaton  Hospital,  \ 
an  Indian  Health  Service  facility  about  20  luiles  away,  for  all  medical 
pecds.    tetter  from  Martin  H.  Gerry,  Assistant  Director,  Policy  Planning 
and  Program -JJevelcpment,  OCR,  IIEW,  to  Jeffrey  M.  Miller,  Director,  Office 
of  Federal  Civil  Rights  Evaluation,  U.S.  Commission  on  Civil  Rights,  Oct.  24, 
1973.,    In  January  1974,  after  months  of  nego(:iation  with  OCR,  Hoem^ko 
Cooperative  Hospital  agreed  to  dissolve  the  policy  used  to  refer  Native 
Americans  t6  the  Sacaton  facility.    Telephone  Interview  with  Hal  Free- 
man, Chief,  HSSB,  OCR,  HE»,  San  Francisco -Regional  Office,  Mar.  7,  1974. 
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for  Civil  Rigftts  warned  JIaricopa  County  HsjisplEai  Hmt  it  l\ad.feeea  found  iu« 

noncotapllancc  with  Title  VI  and  that  it  had  30  day^  to  iafom  OCR  of  the  ^ 

corrective  action  it  would  take*  '  . 

hospital  delayed  responding  to  HEW,  and  when  it  did,  it  took  issue. 

vith  HEW's  finding  of  noncompliance •    It  indicated  no  intention  of  taking 

steps  tocoSr^tia^^os^  It  was  not, until  January  3,  1974, 

""^''"^^'^  — —   '  ^  440 

that  the  Maricopa  County  GeneraLwHoapital  revised  its  admissions  .policy. 


438*''  tetter  from  Floyd      Pierce,  Regional  Civil  Rights  Mrl^c^or, 
Office  of  Civil  Rlghta^  UEW,  to^  S,F^  Famsworth,  M.D,,  AceM*kd- 
ministrator,,  Maricopa  County  General  Hospital,  Phoenix,  Ari^, 
May  23,  1973.    See  also  IlEH  response,  supra  note  385* 

439»   Letter  from  Stiftiford  F«  Famsworth,  Assistant  County 

Manager  for  Health  Services,  Maricopa  County  General  Hospital, 
Jhoenlx,  *  Ariz. ,  to  ELoyd  L*  Pierce,  Regional  Civil  Rights  I>ir|9tor, 
,  HEW,  San'  Francisco  Regional  Office,  June  25,  1973* 

440*   Among  the  changes  verc  that  (ly  Native  .Aioericans  verQ  to  be 
eligible  to  receive  medieal  services  at  the  hospital  even  though 
they  were  also  eligible  for  care  at  the  IndiaT^ Health  Service;  (2) 
Native  Ai»ericans  were  to  bo  assigned  to  rooms-regardless  of  race}  ind 
(3)  records  .were  to  be  maintained  of  alt  languages  gpotcen  by  hpspftal 
istsployees^-  eSpecraJlly  those  fluent  In  Spanish  and  -Indian  languages 
and  such.;  recbjfds.  V  forwarded  to  OCR  periodically.  IetJ;er 

-from  S«E^Farnsworth,  M.D*,  Assistant  County  Manager  for  Health  Ser-  , 
vi$es,  Jfaricopa  County  General  Hospital,  -to  Charles  S«  HcCannon,  if.D*, 
Director,  ?hoenlx,  Arizona  Indian  Health  Seryice,  HEW,  Jan.  3,  1974. 


Without  coisdoctlng  a  cotftpUanceJay£isv  of  thj/facllity  to  eoaWre  that 


thft  new  policy  waa  properly  impleraented,  H0<  notified  the  institution 

*thai:  it  had  cosae  into  cotcpllance  with  Title  VI, '  / 

*  '     **  • 

HEW  re^jjently  informed  this  eonsfaission  that: . 
*  •        '  -  > 

fPlartially  aa  a  rcault  of  thc'flndinga  in  that 
case,  OCR  has  ^iveloped  m  tripartite  loojc&oranduio 
.o£^g;r«eoent  with  the  Indian  Health  Service  and 
the  Voci'al^ehabilitation  Service  which  eatabllshes  ' 
that  eligibility  for  aery icea  in  an  Indian  Health 
Servicei  "facility  is  a  residual  rather 'than  a.;, 
primary  health  a^rvice  resource^^  The  procedures 

  adopted  under  this  policy  will  prccludu  tm  re- 

,    currei^ce  of  the  situation  uncovered  In  the 
A  V-       Maricopa  County  Hospital  caae«  4A2 


A41#   letter  from  Floyd  L*  Pierce,  Director,  Office  for  Civil  Rights, 
JDEW,  San  Francisco  Regibjaal  Office,  to  S<,^F*  Farnsworth,  Assistant 
County  Manager  for  Health  Services,  Mariwpa  County  General  Hospital, 
Jan-  18,  1974.     .  '  ,  ^  .  ^ 

442*    July  19.75  •Holtoes  letter,  augt^  nbte  270* 


.177  '  , 

-         Indepth  Reviews  ^         ,  \  - 

In  1974,  OCR  embatked  o«  a  program  of  Indepth  field  investigations 
of  licportant program  ar^as*    Xter-m^ews^wei^, designed  Xfi  serve  aa^a 
9roto£l|/pc  for  future  evaluations  and^to  assist  HEW  ^^^^  development  ^of 
guidelines  for  State  agency  monltorin;g  of  Xitle.VI>,       Thbse  Reviews  ,^ 
were  to  be  OCR's  principal  fie.l^  activity  in  the  area  of  health  and  social 
services.        Xhc^/estigations  were  conducted  in  10  loc& titles  and^ 
were  aimed  at  four  major  sectors  of  IffliT's' health  "prog^^^       T0  nursing 
homes;  (2)  Native  Wrican  health  facilities;  (3)  mental  health  facilities; 
and  (4)  Aid  to  Families  with  Dependent  Children  (AFDC)  programs.  These 
reviews  constituted  the  first  HEW  attempt  to  investigate  systematically  the 
delivery  of  services  to  minorities  in  programs  administered;  through  State 
agencies.  \  FEW  anticipated  that  the  results  would  indicate,  (I)  whether  services 
of  current  programs  in  local  communities  were  being  delivered  equitably  to 


443\    1974  Enforcement  Plan,  supra  note  321.   The  proposed  guidelines  are 
discussed  on  p*  143,  supra.    See  also  letter  from  Peter  E.  Holmes,  Director, 
OCR»  to  Congressman  Don  Edwajcds,  Cnalrman  Subcomm.  No.  4,  Conm.  on  the 

♦Tudlciary,  House  of  Representatives,  Oct,  31,  1973.  ,  ' 

A44*  /Iietter  f^om  Peter  E.  Holmes^  Director/ OCR,  HEW,  to  Allen  KopUn, 
M»tf,u,  Chaxrman  Committee  on  Equal  Health  Opportunity,  American  tubltc 
Health  Association,  Sept.  17,  1973 •  *  Jl 

445.  Pour  re vieiirs  ^of  * nursing  homes  were  conducted  in  Mew,  York  City, 
Baltimore,  Md,,  ^Contgomery,  Ala.,  and  Houston,  Ten.    Two  reviews  of  Native 
American  health  facilities  were  conducted  In  Anadarko,  Okla.,  and  In 
Humboldt  County,  Cal.    Two  mental  health  facilities  were  reviewed  In  Provi- 
dctvfce,^*!^        In  San  Francisco,  Cal.    Two  AFDC  programs  were  investi- 
gated^ in  Philadelphia,  Pa.,  and  in  Atilanta,  Ga.    The  revi^ew  locations  were 
Elected  by  the  OCR  Washington  office  in  conjunction  with  the  .regional 
civil  rights  directors.    In  making  its  selection,  OCR  attemptrEil  to  insure 
that  (I)  coverage  included  blacks,  Mexican  Americans,  Puerto  Kicans,  Asian 
Americans,  and  Native  Americans;  <2)  sites  represented  cities,  counties, 
4nd  Fural  areas;  and  that  (3)  there  was  wide  geographical  representation* 
•  September  1974  Polcy  interview,  supra  note  307* 


minoritica;  (2)  whether  health  services  were. bein|. fully  utilized  by 

minorities  at  the  saiae  level  as  by  nonminorities;  and  (3) , whether  the 

current  health  projsr^was  were  Meeting  the  needs  of  all  minorities  regard- 

less  of  age,  handicap,  or*caitj4ral  and  linguistic  background ♦ 

M  of  September  1974,  all  10  indepth  reviews  had  heen  completed. 

In  April  19^5,  however,  a  representative  of  IISSD  infdjrmed  Compalssion 

staff  that  the  Washington  office  had  received  thfe  results  of  only  one 

449  .  '  .  ^  . 

review,       but  in  July- 1975  HEW  stat^  that:  ^  • 

^        This  is/not  the-ease*    AJlrtSf  the  reports  ' 
have  been  submitted  and  reviewed*    It  . 
shotjld  be  rioted  that  A  pritsary  purpose  of  ^ 
the* reviews  was  to  assist  the  Washington 
'  office  in  developing  the  State  agency   "  .  * 

^    ^      ^      guidelines -referred  to  Jon     .143  sugra].*  % 
The  cmterlals  an^  ^inf-ormation  heed^td  to 
develop  the  guidelines  were  s^ubmltted  to 
Washington  and  reviewed  by  the  Washington 
office  in  January  of  1975*  450 


447»    Statement  by^  Peter  Ev  Holcuis/ Director,  OCR,  in  Title  VI  Hearings, 
supra  note  297  at  1410,  and  Pebruary  1974  Foley  interview,  supra  note  278«^ 
Qd  .  * 

448*   September  1974  Foldy  interview,  supra  note  307.  J 

449*   April  1975  Foley  interview,  supra  note  311 •  ^ 

450*   July  1975  Holmes  letter,  supra  note  270*f 


>      X79  S  "  • 

Horeov«r,  00  the  basis  of  the  one  X974  review  OCR  reported  it  had  received,  . 
it  wottld  iipp«ar  that  HEW  «houid  not  rely  upon  the  review  process  as  d 

' 

"  principil  field  inveatigajktve  tecfemique^  .  This  is  because  tSs^  review 

recely.fid  vns  effseatielly  «  sti^tlsticeX  study  of  the  process  of 

referrals  to  nursing  homes  •   It  looked  at  the  nafctire  of  the  referral 

services  and  the  factors. Involved  in  the  selection  of  nursing  homes 

fop  both  minorities  and  nontoinorities.    It  did  not  attempt  to  deter* 

'  '  »ine  the  extrtnt  to  which  there  was  racial  or.  ethnic  discrimlnstion  in 

4'Sl 

'  the  referral  process,      and  thus^  It  would  not  be  a  satisfactory  tool 

452 

''for  assessing  compliance  by^HEW  recipients,    ^  ,         '      '  ^ 

* 

In  addition  to  the  indepth  reviews,  during  fiscal  year  1974  HEW 
'  conducted  reviews  of  home  health  agencies  in  50  specially  selected 

itti8»s  .around  the  country*   T.hese  r«fviows.  wfere  undertaken  to  give  de- 
'     tailed  atteiitlon  to  the  ^f^l^^V    y^ealth  services  to  nersons  6f  ' 
Spanish  speaking,^;i;i|ckground,  . 


451.  Attachment  to  wMoorandua  from  Marie  Chretien^  Chiefs  HSSB,  OCR, 
HEW,  Atlanta  Regional  Office^  to  Barbara  Walker,,  ^ting  Director,  Health 
and  Social  Services  Division,  Apr*  12,  1974*    According  to. one  HSSD 
staff  member,  -the  lndep1:b  reviews  on  nursing  referrals  were^^the  unly  ones 
which  ^Wd  npt  ex«aine  the  e;»cteht  of  discrijalhation.    September  1974 
^      l^oley^interview^  ^upra  Jtote  307.  ^ 


452*       responded  to  this  Judginent  by  stating  tfiat: 

,   It  is  surprising  to  not^  that.. •♦it  is  concluded  ^ 
'  ,        -     ;>that  HEW  sjh<mld  not  rely  upon  the  review  process 

^  as  a  print ipal  flAld  investigative  technique. 
Inasmuch  \s  the  Infortnation  in  this  paragraph 
confua?s  OCft/H&SS  activities  of  1974  with  ita  ^ 
,  activities  of  1975,  it  la  difficult  to  ascertain 
the  basis  of  this  conclusion,   July  1975  Holraes 

letter,  supra  note  270.       ^  / 

Note:    B4scause  of  the  time  frame  o£  this  chapter,  It  -Is  not  Intended 

to  evaluate  HEW* a  1975  reviews.        *     ,  '  ' 

♦  '  •  •* 

453.    1974  Enforcement  plan,  sopra  note  321.^  •       .    *  '  | 
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!!♦    ^Cofflplalftt  Haridllng  *     ,  * 

Dutlng  fiscal  year  1973e  HSS  received  approxinuately  250  co©plaiots 

alXcgittg  racial  or  ethnic  discrliaination  in  ttEM-funded  health  and 
•  ^.  •  *  *  , 

« social  aervi<fe  prograci^*       In  fiscal  year  197A,  HSM  received  about  300 
454  . 

auch  coaplalttta*       ^  The  nujsbcr  of  complaints  rece*ived  varies  great^ly 

455    •  '  * 

fxbn  reglotr  to  region. 

\    Of  the  300  complaints  received  in  fiscal  yea'r  1974,  approximately 

70  vere'roae  against  State  agencies;  150  against  hospitals,  and  the 

*  rest,  against  other  health- related  Institutions.    Approximately  85  to 

95  percent  of  tbja  health  and  social  service  coc^piaints  received  ^ach 

yeat  are  from  black  complainants.    Cottiplalnts  received  from  the 

* 

.Spanish  speaking  community  comprise  fewer  than  5  percent  of  complainta.^^ 
456  . 

received.         Investigation  and  resolution  of  complaints  takes 
aboat  10  pcrc^nc^  of  HSSB  staff  time. 


454#  February  1974  Foley  interview,  aopra  note  278*   &CR  receives  five 
or  six  tiiqes  as  tdany  complaints,  but  most  are  program  complaints  and  do 
not  allege  dlccrimination.   For  example,  many  complaints  relate  to  eligl&il 
Ity  for  receiving^welfiire  services.   Complaint  letters  whlph  HEW  reviews 
and  determines  are  not  civil  rights  complaints  are  referred  by  OCR  to  staff 
in  the  various  HBW  program  Agencies^    Id.  .  ' 

455*  For  example,  during  the  first  three  quarters* of  fiscal  year  1973,  " 
the  New  York  HSSB  ireceivcd  only  2  c.qmplalnts,  while  the  Dallas  HSSB 
received  45.    *  . 

456»  Ihesd  estimates  are  Sased  on  an  HSS  study  conducted  several  years  * 
ago»    February  1974  Foley  Interview,  supra  note  278 • 
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Title  VI  coRiplalntQ  received  in  ^he  Washington  HSp  ^lre  referred 
to  the  regional  offices  for  handlltj^*         If  a.coc^lalnt  concerns 
a  program  funded  through  a  State  agency  or  vendor  and  If  HEW  has- 
confidence  In  the  State, agency's  ability  to  handle  a  conplalnt^  the 
regional  office  taay  refer  the  cosplalnt  to  tJKe  State  agency  for 
handltjjg.    In  all  other  cases  ♦  cooplaints  are  Investigated  by  the 
regional  RSSBs,  ,     -       *  . 

The  Wasljlngton  office  has  little  knowledge  of  the  regional 
offices'  handling  of  con^laints  unless  a  complaint  Investigation  re-^ 
veals  diactitolnatlon  vhlch  cannot  be  resolved  voluntarily.^  In  X974, 
an  HEW  representative  Infortscd  Comlsalon  staff  that  regional  offices 
report  to  W^^hlngtori  the  nus^ber  of  complaints  received  and  the  nunbor 
resolved,  but  that  no  data  arc  reported  or  even  tabulated  on  the -nature 
the  <royrrln1nt  yngninrif^ng.  ^Irhnnf  n^ncfi  data  HgAlVPuld  not  be 

4 

able  to  know  the  nunber  of  conplalnts  resolved  In  favor  of  the  conplalnants. 


459 


457w  Cotsplaint  processing  l3  one  of  the  responsibilities  of  the  regional 
offices.    See  p.  supra* 

458.   February  1974  Foley  Interview,  supra  note  278,. 

459^  Conplalnts  nay  be  tsarked  a3  resolved,  for  exar^^le,  betause  they 
are  withdrawn,  because  an  investigation  reveals  no  dlscrltilnation,  or 
because  dlscrlnlnatlon  is  found  and  corrected. 


EMC 


the  acvetity  of  the  issued^  or  vhcther^pacterns  of  discrlalnation 

are  Indicated*  ^ 

In  1975,  however,  HEW  reported  that:         -  f 

The  statement  that  "HJE^  does  not  Jgqov-^ 
the  nuaber  o.f  cosplaints  resolved  In  " 
favor  of  tjie  cossplalnants,  the 

severity  of  the  Issues,  or  whether  *^ 
pattekms  of  discrimination  ^re  Jiidi- 
iatcd"  reportedly  obtained  f rota  an  .  " 

^      '  early  1974  Interview,  Is  slnply  not  •  /  1. 

accurate*    Each  regional  office 
periodically  reports  data  on  the  status 
of  cosplaints — the  nuaber  received,  the 
type  of  cos^laint,  the  nuaber  closed, 
and  the  number  resolved  in  favor  of 
the  eotSplalnant*  460 

HEW  did  not  tA^e  clear  lAether  it  has  Instituted  since  earlV^74  a 

new  systett'of  regional  reporting  on  cos^plalnta  or  whether  the*  Info:^- 

nation  It  provided  in  e^^riy  19?*  vas  inaccurate  ut  the  tisac  it  was 

provided.  \ 


.460,  July  1975  Bolcea  letter;  supra  n^te  270* 
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A  tevlw  of  HEH',co-plalnt  fUee  txo^  the  four  rcgiona  visited 

.  by  Coaol«slon  staff  litdlcated  that  the  investigations  wore*  reasottibly 

#      thorough,  frequently  yttcovcring*di«cr^iifrwitlonj,  and  often  resulting  in 

corrections  of  th^  iillcgtfd  violates,.  For  enanplc,  in  Region  1  {&a9ton>j» 

a  cooplaint  filed  vifli  MEW  by/i  ^^^^"^  phi^aical  therapist 

against  thf)  Soiithiogton,  Cj:«^nccticut^  PubUo  Health  Association  was 

closed  following  the  resignation  of  the  hj^spital ^off Icial  who  openly 

discrininaced  against  the  c<R?platnant  by  not  tofDrring  any  hospital 

parents  to  hits.        Since  thatc  titae,  the  corrplainant  has  reported  that 

^    he  receives  refer^ral*  fetcn  the  Connecticut  Public  Health  Association. 

*In  an  Investigati-^n  of  the  Reathave^i  Cosx^unity  Kental  Health  Center 

in  ibs  Angeles,  California,  by  HSS  Branch  staff  in  San  Francisco,  folloijins 

a  complaint  lo*Jged  against  it  by  the  AsUn  As^xtcan  Civil  Rights  Unioh, 

HEW  found  "gross  insenslclvity"  and  unresponsiveness"  on  the  part  of " 

Hesthaven*s  ad^iniAtratton  to  the  problcrrs  of  the  local  ciinority  c^anl- 
463 

tics#       The  investigation  also  showed  that  aln^rities  were  treated  in 
far  srialler  niisibcrs  than  their  pjsrcentages  in  the  community;  that  the 
facility  had  not  provided  adequate  professional  billnga,il  and  bicaltural 


%6U  Boston  HSS8  Corplaint  Log,  fiscal  year  1972. 

462*  Utter  fro:a  casplainant,  to  John  C.  Bynoe,  Eeglonal  Director,  Office 
for  Civil  Rights,  mt^  Boston  Regional  Office,  liar.  29,  1972* 

A63»  H3SB,  OCR,  H£«,  San  Francisco  Regional  Office,  Findings  and  Rccm- 
acndations  of  the  Cccplaint  Against  Resthavcn  Cot2c:unity  Kental  Health 
Center,  Los  Angeles,  Cal.,  Kay  17,  1971.    Although  the  cor^laint  concerrcd 
Asian  Aaericans,  the  investigation  included  blacks,  persons  of  Spanish 
speaking  background,  and  Native  Aa<jricans  as  well# 
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pe?:,sonne|4;  that  there  was  no  adequate  outreach  program  to  help  make 

•  •  .  '  ; 

fche  minority  cotnmuniey  aware  of  the  program^  available;  and  that 
.  miqprities  weiSe  not  represented  on  the  board  of  trustees •  Through 
subsequent  reviews  and  correspoftdence  with  the  -admirtistxat,qx  o£  Rest- 

hav.en,  HBVf  concluded  tha|  the  facility  had  made  substanijlal  progress  . 

.      ,  "  464  *  . 

in  its  services  to  minority  individuals,       and  it  was  deemed  in  compliance. 

•    In  January  1972,  a  black  female  sargeon  hkd  her  privileges  to 

practice  surgery  at  the  P|rk  City  Hospital  in^feridgeport*  Cdtjnecticut 

.  terminated  b,  that  hospitals    In  her  complaint.filed^with  the  OCR  . 

office  in  Region  I,  the  surgeon  alleged  that  4he  had  been^a  victim  of       *  - 

;    <■  '  * 

racial  discrimination*    ParkX^lty  Hospital  responded,  that*  the  complainant 

^  .   •        <  465  ? 

was  inddrapetent"  to  perform  feurgery*  ^' 


464/*  As  of  Augus^t  1972,  HEW  noted  tije  following  progress^  ^csthaven's 
Jjifogram:    (I)  40*0  percent  of  the  patient^s  served  were  minority  as  cdm- 
p4red  with  6*7  percent*  in  1970;  (2)  4&t5  percent  of  alT^staff  were, 
minority  as  ^ompajted  with  34.9  percfeht  .In  1970;  (3)  9*2  percent  of  tRe 
tirofesisional  staff  were*  minority  as  jsfepipaxed  with  7*2  percent  inM970? 
(4)  the  facility  maintained  a  24-h2ur.  interpretative  Servicfe  available 
in  four  Chinese  dialects*,^  Japanesof^^tod  ISpaiiis.tj^,.X^^^  4t  p^OJMided  a 
community  outreach  program,  staffed  by  12  per^rts  repr<*9ettt^||r,a  11  major 
.racial  and  ethnic  groups;  (6)  i't  established  at\  on-going  community 
.  cpuncil  of  25-30  members  of  the  community,  which  is  accor^e^.S  vote^  on 
the  Board  of  Trustees;  and  C7)  there  were  §-10  minority^ group,  representa- 
tives on  the  30rseat  J)Qard  of  trustees,    HSS  Branch,  WR,^  HEW,  5aa 
Francisco  Regional  Office,  A^nalysis  of  Resthaven's  Cu^rrent  Quarterly 
Report,  v/ith  a  Recapitualation" of  its  Program  for  the  fast  Eighteen 
Months,  Aug*  2,  1972*  *    ^  , 

465;  February  1974  Folex*intea*view,  supra  note  278* 


/ 
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In  order  to  r,e.solv©  thfe  matter,  HEW  eoployed  two' surgeons  as 

medical  consultants  ^  investigate  the  charges  and  report  thetr 

findings "tio  OCR.     Their  report  concluded  that  the  hospital's 

position,  could  not  be  substantiated  b;^_giedical  records  and  that  the 

cotcplaioant  had  been  tre.ated  differently  from  other  surgeons  because 
468- 

of  her  race.-    On  September^  12,  1974V^R  notified  Park  City  Hospital  - 


"tfiiT'lt  was  in  noncompliance  with  Title  VI,-  and  that  failure  to  comply 
-with  Title  VI  could  lead  to, administrative  heatings  and  termination 
of  all  Federal  funds  if  the  hospital  did  not  take  Bteps  within  30  days 
to  come  into  compU«incef On  Jtahuary  22,  1975*  OCR  met^with^  Park 
City  Hospital  li  .an  effort  to  resolve  the  mtter,  but  was  unsuccessful. 
On  February  20,  1975,  OCR' inforiRed  Park  City  hospital  of 'what  steps  it  must 
voluntaxrtly  take^to  avoid  HEW  enforcement  "procecdiags  or  be  f^d  with  th| 


IAS.    I!EW  itaelf  docs  not  assess  laedical  qualifications,  but  hires 
consultants  in  cases  such  as  this,  ^# 

A67,    Telephone  Interview  with  John  G,  Bynoc,  Regional  Director,  OCR, 
HW,  Boston  Regional  Office,  Kov,  13,  1974. 

— ^   —  *  • 

•468.    id.   .  .  ...  '  *' 

^469..  tetter  from  John      BynocT  Regional  Oiroctor,  OCR,  HEW,  •Boston 
Regional  Office,  to  Thomaa-KanglTnea,  Pircaid(5.nt,  Board  of  Trustees,  Park 
City  Hoapital,  Bri^eport,  Conn* ,  -Sep&r-42-,  1974,"  


4* 

♦-......I..  ■ 
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Itilttation  o|  toforcematit  |rocecaiTigri)ylltarch  31,  1975. 

When  Humboidt  County,      California,  assumed  the  ad^nlstration 
'of  a  fonaerly  private  hospital,  three  Native  American  employees  vi^e 
removed  from  the  staff.    In  an  ensuing  cowplaint  filed  with  the  Equal 
Ecjploycsent  Opportunity  Cotnmtssion  (6E0C)  and  the  Califoraia  fair  ^ploy- 
o>ent  Practices  Cocmt^sion  (FBPC)  by  one  of  the  fonaer  employees  and 
the  California^ ^^dian  legal  Services^  Association,  the  coaplalnants 

jchar&edjchat  the  county  had  discriminated  against  the  Native  American  - 

^      * — ^ — ^  ^ — — - —   

former^tat/  cseiabers^   AcwrSing  ,to*HE»  staff,  the  tEOC  and  FEPC  failed 


to  resolve  the  conplaint  and  it  was  brought  to  the  attention  of  the 
San  Fra^ic'isco  HSSB.   Following  an  IISSB  investigation,  one  of  the  Native 
American  etapV?yees  vas  rehired;  the  ether  two  were  offered  their  former 


positions,  but  they  decided  to  work  el^^wbere. 
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470*  Letter  from  John      Bynoe,  Regional  Director,  OCR,  HEW,  Boston. 
Regional  Office,  to  Sigmund  L*  HUlWi  ?i»C,,  Bridgeport,  -Conn*,*Kar*  5, 
1975*   In  tSiii  letter  1^  HEW  required  Park  qity  Hospital,  as  a  condition 
'for  Title  V\>oapliance,''td  reinstate  imenediately  the  ditcaisned  surgeon 
ta  courtesy  privileges  in  general  surgery.   In  addition,  the  following 
conditions  were  placed  on  the  hospital  shouW^plrlvileges  be  terciinated  to 
the  surgeon  at  any  time  priorvto  the  end  of  the  firsj:  ycart   (I)  that 
Park  C^,ty  Hospital  adhere  to  its  o^  rules  aod  regulations  as  well  as 
thpse^of  its  icedical  ataffj  and  (2)  thitt  a  ppnel  of  three  surgeons  be 
cres|:ed  to  review  the  le^di^al  records  and  evidence  of  bpth  the  surgeon 
and  Park  City  Hospital  and  .to  determine  if  sufficient  evidence  exists  to 
suj^port  the  termination  action  of  the  hosj^tal,   The  hospital  was  also 
required  to  compensat;e' the  surgeon  for  income  lost  during  the  period  of 
revocation  #f  courtesy  privileges  •  . 
^*        ^    *  *  . 

In  1970,  Humboldt  CohBty,  on  the  Pacific  Ocean  in  northwest  Calt^ 
fornia,  bad  a  Native  American  population  of  3,055  (3.06  percent/of  the 
total  county  population*  of  99,692)*   TJ*S*  Department  of  Cociaerco,  Bureau 
of  the  Census.   Cerfsus  o^  Population:    1970,  Genera^  Population 
Characteristics >   Final  Report  DC(l)-B6  (California^,  Table  34s  *'Sace 
by  Sex,  for  Counties:  1970." 

472.  Telephone  interview  with  Hal  Frecjasn,  Chief,  HSSB,  OCR,  HE», 
San  Francisco  Regional  Office,  July  9,  1973. 


■     .  .H87 

-    *  ,    •  . 

On  June  A,  1975,  HEW  pro^ea~faaical  clrange-ln-  tts  procedures  , 

.  for  handling  aleost  all  civil  rights  conqjlalnts'wlthltt  its  Juris- 

-  diction. '      These  draft  procedures .ar6  part  of  a  proposed  regulation 

  ,  J, 

.for  administration  and  enforceoent  of  isosTTIEW ;  ciyll  tigltta  vcsponsi'^ 

bilities.       Onder  the  proposed  procedures  HEW  would  largely  abandon 

its  investigation  of  individual  qoi^laints  and  Instead  concentrate  on 

 . 

the- identification  and  correction  of  systemic  discrimination. 


473    40  Fed.  Reg.  24148  ct  seg..  (June  4,  1975).,   Xhe  proposed  regulation, 
if  adoBtidTwlll  be  published  at  45  O.F.R.  S  81.    This  Commission's  comments 
in  this  chapter  arc  largely  confined  to  S  81.6  of  the  proposed  regulation.  . 
Moreover,  the  coaoenifs  are  confined  exclusively  to  the  Impact  of  the  ^ 

-proposal  -on  civil  xighti^-compllancaan-^he-JirpajMJimjhl^^^   

Services.   Ho  effort'  has  been  made  liere  to  analyze  its  iinpact  upon 
.-^ther  a?eas  such  as  dementary,  secondary^  or  higher  education. 

474.  The  regulation,  if  implemented,  will  apply.,  to  Title  Vl  of  the  ClvlT 
Rights  Act  of  1964,  Title  IX  of  the  Education  Amendments  of  1972,  sections 
799A  and  845  of  the  PuMlc  Health  Se^lcc  Act,  section  504  of  the 
RchabiUtatlon  Act  of  1973,  section  4W  of  thct  Alcohol  and  Drug  Abuse 

and  Traat^nt  Act  of  1972,  and  section  32a.  of  tK^^f^^^^f f  ^''f =f  " 
Abuse  and  Alcoholism  Prevention,  Treatment  and  Rehabilitation  Act  of  1970. 
•It  will  nnt  apply  to  the  ^department's  enforcement,  activities  u^der  ExecMtlve 
Order  U246:  since  HEW  is  not  the  lead  4J^ncy  undeP.U:he  Execut4;ve  Order, 
but  Tatheifr«ndertakea  its  enforcement  liff or ts  pursuant  to  the  regulations 
of  the .Department  ^|  tabor's  Office  of  Federal  Contract  Compliance. 

475.  See  statement  by  Caspar  W.  Weinberger,  Secretary  of  Health,  Education, 
and  Welfare,  June  3,  1975,  and  HEW,  Fact  Sheet,  "Proposed  Procedural  . 
Regulation  For  Civil .Rights  Enfoxcement"  June  1975,  for  HEW's  explanation  „ 
of  the  rationale  b'ehind  this,  proposed  new  ec5)hasi8.  *  '  ^ 

HEW  noted  that  as  its  statutory  respoiusibiUties  have  laicreascd,  its 
ilmited  personnel  resources  in  the  area  of  compliance  enforcement  hgve 
been  significantfLy  dUutcd.   tinder  the  current  approach,  9EW  ras 
expected  to  Investigate  all  complaints  fully  regardless  of  their  i^^wtancc. 
Thl  investigatJion^^f-SQineaadiidimi^l!^  : 
HEW  staff  t;tme  beyond  that  which  would  be  required  to  monitor  an  cntiro 
school  system/-'  Thus,  the  amount  of  time -spent  in  investigatlonr  > 
S^aSonrana  enforcement  proceedings  with  a  grantee  agency  is  oftentimes 
"drastically  disproportionate  to  the  expenditure  of  enforcement  resources  . 
required."'  Fact -Sheet,  .su2ra  this  note  475.    .         .  .  - 
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m  -11 


/    -  r 


This  ,CormtB3ion  is  ^itove^lv  '^uft^^ttii^e  oJ  c<jjspi'iance  systeras  wtjich 
are  based  on  the  systemtic  co^^tA[xd^  c0^1im^^  tpyieus,        tz  has 
aiso  noted  the  icq^ortance  of  ixiw&t\^^^^  in4iyldt5)^X  coE^lainta^ 


Although  In  the  area  of  health  and  8ocJ^TTfe^?I^sr~^  that  a 

srrong'and  ayatematlc  program  of  compliance  rcvi^a  vwuld  be  desitaWe* 

WEfilk  coklt\V9i.lnye«ci3afc3ton-j(Cin.f^         complainta  U  also  extremely  ,^ 

la^prcant.    Thia  is  because  HSS  coiopllance  reviews  have  box,  been  of  -  " 

478 

adcquafce  nusnber  or  quality.      Moreover,  HEW  has  not  established. a 

^    .     -  \-  ' 

attfficiently  cooprehensive  data  collection  syst^in-to  enable  it  to 

a»t«ura^  th«^  coapUaace  status  of  recipientu  of  ipn  health  add  social  -  ^  * 

,479  —1-. —  ^  - 

aettflce  programs.  ,  \  .  ,  - 


476 •  ,See,  for  exaiuplc*  V.S^  Comniissioa  on  Civil  Rights,  The  FeJj^ral  * 

•  Housing  (December  197A)  and  Vdl»  IVf      -Provlc^e  Fiscal  Aasistance  (February 
197?);  and  To  Knov  or  Not  To  Know;    Colle^  Uae^of  Hacial  "and  Ethnic 

Data  (February  1973),  .  ^  i 

4777  To  P'royide...gor  fair  Kausing,  aupra  note  476,  at  30,  329, 
346.  " 

478.  Reviewa  of  State  agencica,  are  dlacuaacd  on  p.  152  aupra*  Reviews 
»w.,,^of  hospitals  arc  discussed  OR  p.  164  aupga* 


479.  Data  collection,  is  diacuaaed  on  p.  190  supra. 


.     .  SOU 


In  addiclon»jMhUe.BES  has  recMxed  only  a  ooi^r^ce  nuober  of  health 
and  social  services  cotsplaints,      their  ittveati^tion  has  been  an  Iniportantt 
coopoacnt  of  the  iiealth  and  social  service  compli^ance  prograni;  indeed, 
complaint  .handling-ap^fs-t^Uui^ 

HEW  has  produced  any  positive  results  in  the  area  of  health  and  social 

481        *      •  * 
services.         The'-diifitnlflUeJ  ust  a£  thlc  t&ol-oou1>^  hfivp  fl  ^ieriously.^ 


' -negative  liapact  on  its  cosapliancft^rograo. 


480^  AS  txotea  oa  p.  I8Q  5upta.  In  f;lscal  yellr  197A  HEtf  received  about 

681  As  n&tftd  oa      183  B^a^  the  inyeatigatlons  examined  by  Corandssicn 
-  Staff  tended  to  be  redaptmSif  ^t^iorough,,  often  resultitig  In  corrcctlpn^  ^ 
of  the  J^eged  vlolafelons*  -  '  ^  /  / 


y#  ^ppytttig  System  T 

*  Racial  and  gthntc  1)ata  Collection 


^  A  system  for  civtl  rights* mojtitorlng  of  a  federally  assisted  progrmo 
muat:»Mx  tp^a^great^ degree  on  accurate,  currentr  and'cotaplete  data  on  .  * 

the  r^ce,  ethnic  oj^igip,-  and  scjc  of  potential. and  actual  beneficiaries  oT*^^ 

.         482  '      y  ,  .  —  I, 

that  program.     *    Without  such  data,  there  can  be  no  effective  appraisals  of 


the  extent  to  whifh  the  program  is  reaching  ciinorities  and  woaien.  Siface  197^, 
HEW's  Title  VI  regulation  has  required  ^dipients  of  HE??  prograias"^to  collect 

racial  and  ethnic  data  on  the  beneficiaries  of  HEW  programs^  .  It  stated;  - 

*  *       .  >  ^  ' 

^  Each  recipient  shall  keep  «uch  record^  and  submit  to 

-  t^ie  responsible  be^artxaent  official  or  his  designee 

w  *    ^       t^i«*Jy>  complete  and  accurate  Compliance  reports  at 

auch  ttees,  and  in  such  f om' and  containing  such 

Infonaacion,  as  the  responsible  Department  official 

«       or  hts  designee  i^ay  determine  to  be  necessary  to  '    "  ' 

eisable  hlat  to  ascertain  whethto  the  tecipient  --^  <^ 

h«s  ,complJtjp^d^0r  is  ctxttplying  with  tbi«  part*  For 

sample:  recipients .  should,  tave  .available  for  the 

;  Pfepartaeht  racial  and  ethnic  data  showing  the  extent 

>  •  to  Which,  miembers  of  minority  giroups  are  be^eficiatdles  - 

o£  and  pa^fcicipanta  in  federally^assisted  programs". 

Inl  th^  case  of  any  proigram  under  vhidi  a  primary 

recipient  extendi*  Federal  financial  assistance  to       .  ^ 

any  other  recipient,  such  other  recipiejtt  shall  also 

submli:  auch  compliance  reports  to  the  primary  reci- 

.     plent  to  carry  out  its  obMgation.*..  7Sq)hasia  addedy'  483  * 

*  484 
HEJf  has  ho  comparable  yequlromeiiC  .for  collectitsn  of  d»ta  on  Sox. ' 


MZ.  See  a.  S.  Coroiislon  on  ClviJ,  Rights,  To  Know  or  Mot  to  Know; 
Collection  mi  U«a  of  Racial  and  Ethnic  Data  in  Federal  A<al«taMce  ' 
S^g'*"*  (1973)  and  Interagency  Racial  Pata  Cog;g>lttee«  EatabUahiog  a 
fgeral  Racial  Data  SvatMi  (1972).  .  '  

483.^-45  C.P.R.  f  80.6(b)  (1974).    Other  federal  "title  VI  regulatioijs 
agencies  have  ulallar  ^^roviiiiotis.    See  for  example,  the  Ti^ijlaclon  oT 
the  Oepartment  of  Housitfi;  and  Ur^an  Dcvelopoent  (24  C.F.^.  {  1.6(b) 
-<i974y^  and  the -regulation  of-thr-aepartoent  of  Commerce  (15  C.i?.R, 
.1  ?.7(b)  (1974)). 

484*   HEW  stated:  "  * 

Vie  have  already  Indicated  that  OCR  has  no  authority 
W  investigate  and  'seek  correction  of  cases  of  sex 
disorii^lnation*   As  a  result^  we  have  no-  legalKbasis 
•for  gathering  survey  da'ta  in  this  area.*  July  1975 
Rolbes  lettert\supra  irfe-te  270« 
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-HEH-]^<»  conducted  tOirce  Wveys^ iJt-4<M<5h  hogpfceal&.aR'd  a&illed/_ 


nue»,ing  hemes  were  asked  to  supjily  data. on  the  racial  and  ethnic  coaposi- 

ttoa  of  patlenta.-;  staff,  and  pofiulati<?ii  served.   HES  uses  the  infor- 
"  -  '    H  ,  f 

■attoft  frm  fbft'ff  «">-Jfty  forpui  to  deterotnc  What  cadical  facilities 


ASS  . 

^should  be  xevieved  thoroughly ^.....^mgjag'gtJLQcant  .^rvey,.   

conducted  in  1973,       'was  lgW*«~(post  cooprehmrtli^e.*  *ln  addition  to 

*    <         •  ,  .  \ 

the  racial  and  efcHnlc  data  collected,  the  survey  al^  gather|d  informacion 

to. help  assess  reasons  for  hospital  selection  hy  minorities  and  non-  


minorities.   Tltis  included  information  on  the  methods  of  paj^nt  used 
by  patients,      .-the  sources  of  uttolssion  for  patients,        and  ability 
to  cooBunicate  with. non-English  speajdng  staff.    Xt  was  mailed  to  3,500 
hospitals  and.2-,500  skilled  nursing  homes.       ^-—-^  * 


'AttS;   Pflbruary  im  foley  inter view^  augpa  note  378  ■  ^j-^y  «  ■•  

486.   Wo  other  sorve/i*  were  conducted  in  1966  and  1969.  ^ 

A8.7.    Iii  addition  ti  patients   paying  their  own  biila, >ithodB  of  payment 
Included  .Medicare,  Medicaid,  and  private  insurance.  ^ 

A88-.  *For  examjile,  HEW  attempted  to  determine  the^number  of  patients  admitted 
by  private  physicians.  ;    .     "    *  . 

m:  Ihl*  survey  was  sent  to  all  hospitals  and  nursing  homes  i«f««?«»"^^;. 
with  a  mlrfority  population  of  5  percent  or  more  and  to  15  percei^f  of  hospitals 
and  nursing  homes  in  the  remaining  communities.  .  ' 


er|c 
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-  HEtfwhas  not  collected  compftrabie  racial  and  ethnic  data  from  State 
'  agencies  on  a, nationwide  acale.    It  has  not  told  State  agencies  that  they 
.Mtt»«  collect  and  maiataia     racial  and  ethnic  data  on  the  beneficiaries, 
applicants,  and  potential  beneficiaries  of  each  HE5f-funded  program  they 
administer  or  which  is  aurainlstered  by  their  subrecipients,*^^  Jor  example,  itr 
has  not  directed' that  data  oust  be  kept  by  each  vendor  separately  rather  than  for 
the  Sisatc  agency  as  a  vhole         and  that  data  oust  .be  gathered  separately  for 


490.    Without  data  on- individual  vendors,  it  Is  difficult  to  locate  the 
source  of  any  deficiencies  in  delivery  of  benefits, 

A91.   February  1974  Foley  interviCK,  supra  note  278.    HEW  coraented  that 
.tS.e  draft  repotSx  again  ignores  the«tate  agency  guidelines  mentioned' 
*<a£.in,  note  377  supra/  which  outline  requirements  for  Che  collection  and 
maintenance  of  racial  and  ethnic  data  by  State* agencies."  July  1975  Holmes 
letter,  supra  note  270,-,  Ihe  Conmlssion  notes,*  however,  that  these  guide- 
lines  reference  to  racial  <»nd  ethnic  dat«. collection *do  not  require  man- 
datory data  collection,  with  the  exceptidh'of  instructions ^«oncef ping  HEH''s 
periodic  survey  of  nursing  homes.   State  agencies  are  instructed  racial 
and  athnic  identiflcafion  on  records  is  not  .1:9  be  considered  discrtolnatory 
and  miy  be  used  to  demonstrate  compliance  with  Tltlp  VI."   "Title  VI  of  the 
Civil  Rights  Act  of  1964,  Questions,  and  Answers,"  supra  note  337. 

49^.   Without  data  on  individual  vendors,  tjt" 'Is  *aif f Icult  to  locate  the 
source  of  any  daficiencies  in  delivery  of  benefits^ 


Asian  Aoerlcans,  blacks,  Native  Americans,  persons  of  Spanish  speaking 
background,  and  others.        IffiW  h&s  not  cold  State  agencies  to  cross-  • 
tabulate  radial  and  ctlmic  data  by  type  or  amount  of  benefit.    It  has 
not  in'dicated  how^ftequeutly  such  data  should  be  collected. 
~-     HEW  states  that  such  specific  details  are  negotiated  with  each  State 
«.  part  of  the  Methods -of  Administration.    But  at  least  some  MOA's  hav<i 
unsatisfactory  provisions  for  data  collection.         In  sdCsc  cases,  HEW 
has  met  great  opposition  to  racial  and  ethnic  data  collection, but  it  has 
not  been  witting  to  take  firm  action  to  rfequire  the  States  to  comply 
with  its  Title  Vl-^gulatiott.    For  example,  OCR  in  the  San  Francisco 


493     These  categories  are  the  minimum  which. .are  neceesarjT.  "This  Cotonfa- 
sloh  has  recoianended  futther  breakdown  of  those  categories,  for  example, 
■  the  breakdown  of  persons  of  Spanish  speaking  background  to  such  groups  as 
Maxitan  American  and-Puerto  ft^tcath-ln-cir train  goographic  nrcnfl-. — Scc^|a^. 
ttnow  or  Hot  to  Know,  supra  note  482    at  30r33  and  88.  u-^ 


494     For  example,  the  Methods  oi  Administration  of  the  Arkansas  State 
Department  of  Hcaltii  contained  no  data  collection  requirement  althougli  some 
racial  data  were  appended  to  the  MOA.    Data  were  displayed  by county  and 
not  separately  for  each  vendor.    Data  were  aggregated  for  all  recipients 
and  not  broken  out  by  type  of  benefit  received.    Arkansas  State  Depart- 
ment of  Health,  supra  note  379.    The  Methods  of  Administration  of 
tje  Texas  Rehabilitation  Commission .contained  no  provision  for  racial  and 
ethnic  data  collection.   Texas  Rehabilitation  Comission,  supra  note  367. 


region  requested  froa  California 'a  Departacnt  of  Healch  pare  Services 
(CpRCS)  a  racial  and  ethnic  breakdosm  of  the  recipients  of  tsedlcal 
care  showing t    the  basis  of  the  recipient's  eligibility;  total  expendi- 
ture for'gcneral  hospital  care,  nursing  hooe  care  and  physicians* 
services (  and  number  of  drug  prescriptions.         CDUCS  responded  that 
such  Information  was  not  Mailable  because  statistics  on  health  care 

'     •        .  '  — ^-^96  '  — 

are  not  mlntained  by  race  or  ethnic  origin*         HER  accepted  CDHCS* 

statement  and  apparently  did  not  require  it  to  collect  the  necessary 

497    .  ' 

data*  • 


}i£W  reported  that  Ic  could,  not  get  sufficient  usable  racial  and 

ethnic  data  from  State  agencies  in  New  York  but  has  not  required  Net; 
York  to  submit  those  data.        Similarly,  1{£H  was  unable  to  obtain  ade* 

quate'^r^u:lal  and  ethnic  «data  from  the  Arizona. Department  of  Public  Helfajre 


495.  Pierce  letter,  aupra  note  395^   ^  \  '  * 

496.  -Letter  from  BarLW.  Brian,  M.D.,  Dlrector,.xa}HCS;  to* Floyd  L. 
Pierce,  Regional  Civil  Rights  Dlredtor,  HEW,  San  Francisco 
Regional  Office,  Oct.  15,  1971*       .    ^  *        ^  ' 

497.  The  California  State  Health  Agency,  which  has  been  out  of  cojSipllance 
with  Title  VI  (see  p.  158  supra),  has  Indicated  willingness  to  come 

Into  compliance  and  has  drafted  an  affirmative  action  plan  for 
Implementing  Title  VI.    The  plan  does  not  mention  the  collection  of 
racial  and  ethnic  data.    Attachment  to  lets#r  firom  tfilliam  Mayer,  M.D., 
Director  of  Health,  California  •Departx5;ent  of  Health,  to  Floyd  U  Pierce, 
Regional  Civil  Rights  Director,  ifEW,  San  Francisco  Regional  Office.  ^ 
June  25,  1974^  ,  ,  o  , 


498^  .February*  1974  Foley  Intervlw,  supra  note  278. 
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(DH?)  reg»rdiog  its  «t«££  tnd  chelr  caae  loads  and  language  skllla. 

Vet,  HBH»*  Saa  Frahclaco  R^gtonal  Office  reconsaeaded'  that  no  action  be 

A  '    300 

t*kea.«gaia«t  the  Arizona  Welfare  Departoent.  -       On  the  whole,  boUi  

*  HW  ataff  and  the  ataff  of  State  agencies  have  frequently  been  rolainforioed  aa 

'  {;o  the  nuBier  of  the  racial  and  ethnic  ninorltiea  partlcijpatlng  in  a 


particular  .program. 


'501 


'499^    Match  1973  freeman -interview,  j»u£ri  note  4^^      See  alao  letter 
frpo  John  0.  Graham,  Cociataaioner,  Arixona  DSW,  to  Floyd  1..  Blerce," 
Regional  Civil  Righta  Plrector,  HEW,  San  Frandaco  Region^  Har.  14, 
1972.  and  Utter  fron  Floyd  L.  Pierce,  to  John  Or  Grahata,  Oct.  3,  1972.  •  . 

501    A  Study  of  the.  Impact  of  Pecentraligation  Within  the*  Department  of 
Health.  Education,  and  Welfare  oii  Servicea  to  sainic  Minoritiea.  prepared 
by  Uthan  Aaaoeiatea,  Inc.,  Arlington,  Va.,  for  Office  of  Special  Concerna, 
Oface  of  the  Aaaiatant  Secretary  for  Planning  and  Evaluation,  HEW,  April 
1974.    Ihe  Dallaa  HSSB  ataff  neaber  bellevea  that  HEW' a    1973  (Taauance  of  a 
dat«  collection  requirement  (aee  note  483  aupra)  haa  resulted  in  better 
data  nonaction  in  that  region.   Telephone  interview  with  Bruce  Lowe, 
Civil  Righta  Specialist,  HSSB,  OCR,  HEH,  Dallas  Regional  Office,  Apr.  3, 
'    1975.    In  1973  only  Oklahoma  an^  Texaa  boUected  racial  and  ethnic  data. 
Telephone  interview  with  Wi3Lir*i|  M.  Fleming,  Chief,  HealUi  and  Social  " 
Stftvicei  Branch,  OCR,  HEH»  D«114«  Regional  Office-,  Mar.  ^^1973.    Aa  of 
1975»  all  five  States  in  the  region  were  collecting  flu||,\4j|:li.  lowe 
inCterview.  supra  note  374.  -      'S^l;  ' 


ERIC 


Hi 


^  •  *  ^    •*  * 

HEW  offers  several  reasons  for  the  lack  of  stringent  eaforc^nt  of 

racial  and  ethnic  data  colXccfion.        However,,  none  of  thm  can  excuse  . 

the  aevere  iinpedtpent,  *      to  HEW*s  nondiscritsinatlon^  efifort  caused  by 

lack  of  datai.  For  cKample^  lEW  does  not  require  the  collection  of 

*  *     '  '  >» 

racial  and  ethnic  datut  in  all  programs  beca^ije  it  believes  the  collection 

of  these  data  may  op^t^te  against  potintial  beneficiaries.  It 

contends  tftat  in  order  to  protect  the  applicant  frcro  rejection  because 

,  *  V  ...  _      ■     ■■   ^  

of  his**dc  her  raoe  or  ethnic  origlh,  thij  information  should  not  be 

,  505        '-.^^   ^' 

collected,        HowG??er,  failure  to  collect  racial  and  ethnic  data  on  ^ . 

applicants  affoVds  them  little  protection  against  discrimination.  Without 


502,  Septestber  1974  Foley  interview,  supra  note  307,    Mr.  Foley  noted 
that  HBf  is  considering  major  guidelines  with  regard  to  the  collection  . 
of  racial*  and  ethnic  data  for  fiscal  year*  1975.^  The  proposed  guidelines 
are  discussed  on  p. '143. 

* 

503,  See  A  Study  of  the  Impact  of  Decentralization  Within  the  Department 
of  Health,  Education^  and  Uelfare  on  Services  to  Ethnic  Hinorit iee.  supra 
note  501,  ,  ^^..^   ;  .  - 

504,  Septcffibcr  1974  Foley  interview,  supra  note  307.    Mr.  Fol<>v; 
stated  that  applicants  *for  welfare,  ^or  example,  no  longer  l^m*to^ 
apply  in  person  for  welfare  assistance  and  thus  welfojp^PagencJes  have 


no  way  of  checking  their  race  or  ethnic  origin. 
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• 

these  datat  civil  rights, «»ftttocs  cannot  detetblnc -whet^icr' across- the-  . 
boatd  discrloinacloa  is  occurring  and  thus  cannot  stop  it  when  it  does 
,^ccur*    Indeed,  the  potential  protections  afforded  by  racial  and  ethnic 
>data  outweigh  their  potencial  £}isii9t<  , 

Sia^tlarlyt  a  spokesperson  for  HEW  stated  that  HEW  cannot  enforce  ,a 

dat^  collection  re^ulreii^nt  because  o£  the  existence  of  State  laws  which 

507  .       *  " 
prohibit. the  collection  of  racial  and  ethnic  data,      *Jlhlle  HEW  stated 

that  It  does  not  believe  tha/i^S^ls  unable  to^  enforce  a  data  collection 

Tequircoent  because  of  exlstQjfjtfB^f  St^te  ifws  wfeich  prohibit  the  - 

*  *       M  '  508    -  If  i  .  ^ 

coUectlon^oL  racial  and  ethnic  data/^   -     HEW  staff  have  noted  cases 

in  which  StaW  laws  restricting  data  collection  have  created  obstacles  lot 

tba^cotlectlon  of  .racial  and  ethnic  data  on  benef  iciaries  of  health  and  ' 

social  s&rvice  programs,  «  *  *  *         '  <^  ^ 

510  V    '  .  ' 

2^"Compltaneer  ^P.eports  ^       *  :  .  * 

,<3*ie  tool  which  8BW  could  use  to  obtain  *in£orciQtion      \pB  coBpUancc 

'  "  '         /  *     '  .  •  ^^^^ 

stBtfiis  0^  State  agencies  is  a  reporting  system  p4^h  would  indicate 

50*^    Sec  To  Know  or  Not  to  Knoi^.' Supra  note  432?  ^^>28,  and  76-81.  n 
should  be  noted  that  even  if  HEW's  arguiaent  were  valid,  it  does  not^pro^ld^ 
a  rationale  for  failing  to  collect  post^ application -racial  and  ethnic  data. 

507,  Fcbrxsaigr  IgW  Foley  interview,  aupra  pot©  278, 

«  '»     •   -  ^  .  ,  ,         ^  •  * 

508.  July  1975  HolBca  letter^eupi;<"note  270.  "^y  a1fgx»»!jt.  that  HES?  i»  togaUy 
iJestriuSd  froa  collecting  such  dasSa  froa  Stated  because  of  Swco  lawn  would 

be  faulty  Hecaujie  it  does .not  take  Into  account  that  Federal  tcgulatlona 
promulgated  V«MJnforc«  litis  VI  take  proctdcncft  ovet  contrary  Stat©  lawo.. 
When  a  Federal  laWis  conatitutiowl  and  ita  enfofccisjjat  £oll«f«  J^*"  „  !!!f„-^ 
of  Congreaa,  it  'ia  supresc  over  conflicting-  Sta^c  lava.   McCullocli,  v.  Kdrylasd, 
4  Wheat.  316  (1819).   Rcgulatioha  inplcisehtlfie  fiuch  law  arc  aloo  en^pttsQ  over 
conflicinR  itate  laws.   See  To. Know  or  Nofc  to  Know,  aupra  aotc  482,  at  82-84. 

50$.   February  1974  and  Septetsier  1974  Foley' Intorviewa,  nstoa  ^78  and  307. 

510.   HEW  recently  atjited,  "Sh«  isatarlal  diacuaatd  in  the  section  «tjtitled 
•CoapHance  Reporta'  again  Ignorea'tha  draft  State  agency  guldelineo  . 
aildreas  this  question."  July  W75  Rojces  lett'er*  awra  ndte  270.  Sec  p.  143  smS. 
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th^  activities- of  ^SKate  agencies,  including  the  num^ier,  acope,  «nd 
findings  of  cocipiiance  ceviews  conducted  by  State .^encies  of  vendors; 
the  number  and^ature  of  coroplaiAtt  received;  the  filing*  of  coi:ff>laint 
fhveatigations;  the  number  and  types  of  actions  taken  to  effectuate 
compliance;  and  the  number  and  status  of  all  compliance  ptobletis/*^  - 
HESf,  however)  does  not  require  that  State  agencies  routinely  submit"*^  * 
reports  regarding  such  civil  right^ activities,  alth^h  on  occasion.  ^ 


it  may  request  them.    Thus,  HEW  g«ts  little  compliance- Information  ] 

from  State  agencies  on  a  regular  basis.   For  example/  in  September  ^74 

of  Che  21  State  agencies  under  the  HSSB  jurisdiction  in  the  Dallas  region, 

only  3  submitted  periodic  reports  to  the  HSSB  regarding  civil  rights 

511  *  ^ 

activities,  )  . 

Fai^thermore,  tiiese  periodic  reports  indicated  a  definite  lack  of 
fiophi8ticfttioi>  and  were  inappropriate  as  civil  ri^ts  reporting  instruaents. 
To  illustrate,  the  Arkansas  State  Depi^rtment  of  Health  submitted  to  the  HSS 
Branch  office, a. quarterly  .civil  rights  report  that  was  essentially  a  tally 
sheet,  listing  the  number  of  field  visits,  complaints,  and  compliance  reviews 
conducted  eachLquarfcer  for  local,  health  units  and  medical  facilities. 
The  agertcy  also  submitted  "summary  reports'*  of  efch  field  visit,  which 
added  only  the  nam!  and  location  of  the  facilities  visited  and  a  description 
of  any  deficiencies  found.    These  civil  rights  reports  are  not  at  all  ' 
adequate  in  Identifying  the  naturfe  of  the  complaints  received,  the  scop«\. 


^H«?v"         Lowe  interview,  SijBra  note  374.    The  "three  State  -agencies 
submitting  reports  were  the  Arkansas  State  Deparfc-ents  of  Health  aad  So6lal 
and  Rehabilitation  Services  and  the  Texas  State  Department  of,H«alth.  " 


m  \ 

resul'Cing  corrective  action  • 

Thn  reporcitig  system  of  the  Tescas  State  Department  of  Health  was 

no  ao?c  than  a  monthly  itinerary  which  is  wholly  unacceptable  as  a  , 

'  •  »  512  ■  •  ' 

•civil  rishts^ Reporting  instrument.   .     In  tactf  Lt  was  called  "Record 

of  Transportation  and  Duties  Berioticed."   This  report  listed  the  cities 

ftn4-4n*mutioriS' visited  by  JLtate.  agencies,  giving 'a  brief  descrip- 

,  •       513  . 

~  tton:  e£'  the -kind- of  roview  pegfonaed.  :  .  

Not  only  were  the  State  agency  reports 'Insufficient,  but  HBtf's  review 

of  these  reports  has  also  been  poor.    In  the  'Dali«s  regional  office, 
_  suKsMry  reports  froai  State  agencies  are,  in' most  cases,  merely  placed  in 

HSS  Branch  office  files  and  are  rare ly^hecksd- for  Title.  VI  irregu- 
.  larities.   As  a  result,  HEH  wag  unaware  of  so&  serious  Title  VI  problems 

Vhich  vere  indicated'  in  these  reports.   Tot  example,  H£«  staff  "<»re 

i  » 

unaware  that  a  report  in  its  files  from  the  Arkansas  State  Department  of 
Health  concerning  ^  review  the  Arkansas  department  conducted  of  the 
Dardanelle  Hospital  in  Dardafielle,  Arkansas,    .    revealed  tha$  (1)  there 


512.  Infonaation  on  these  reports  on  civil  rights,  review  is  miniaaal. 
For  example,  one  report  stated:    m^r7Z}  conducted  a  hospital  licensing 

lof pe.e^^"n  and.  a  Title  VI  Civil  Rights  follow-up  survey  (at  Jefferson       ^  . 
Davis  Hospital,  Houston),   Another  monthly  report  stated:    "Nole:    All  '  ;^ 

trips  made  this  month  include  Civil  Rights  Stirveys."  Texas  State  Depart- 
ment of  Health,  Record  of  Transportation  and  Duties  Serfojjnod,  Doceober 
1972.  ^ 

•  *  • 

513.  The  civil  rigfits  «oordinatop  for  the  Texas  State  Departiocnt  of^ 
*    j^Health  stated  that  he  doss  not  inform  OCR  of  the  ccoplaints  received 

V  the"  ^tate.  tntervieJ*  With,  tet'c  t.,  Mtfll,  Civil  Rlshts -Goordinator*^ .      .  , 
?  T^xas  State  JDepartment  of  Health,  inWlustin,  Tex,,  Feb,  2,  1973., 

-  514.  Arkansas  State  Department  of  Health,  Sunsaary  Report  of  Revie« 

of  Dardanelle  Hospital,  Dtrdanclle,  Ark,,  Jan.  12,  1972.  > 


erJc  . 


vere  poatible  cozopllance  problezos  at:  the  ho&pital  and  (Z)  the  State 


agency  staff  tiad  not  takea  appropriate  steps  to  correct  th0  problems 

which  it  foimd^^^^       .  ^  /  ^  ^ 

^-  ,  ^         ^  ^  •     .  ^  -  • 

la  ^inqther  report  ftota  the  Arfcmaaa  Stdte  Departmeot  of  Health, 

the  St'ate  9gettcy.  reported  that  the  Star^Citgr  Convaleacent  Hanor,  Inc., 

in  -Star  Citj^^  Axt<:an8aaY  had  no,  obvious^  deficiencies.   Yet,  this  report 

alio  noted  that:  *  * 

This  hope  adaitted  24  white  ^nd  7  biack 

tients^dimfaag  che  paste-ye^; — fhey  —  ^ —  

have  62  white  an^  "10  black  patients  at     '  •  ..>^'^; 

thi*  tiroe.   The  black  patients  are  in 
rooni  together^    /Eaohasis  addedjT  516  _  . 

Segregation  of-rQi«a  assigttD&encs  ts  a  clear  vlolation'of  Title  71 

and  yet  thje  State  agency  did  not  require  that  the  Star  City  hcfec  correct 


515*   'nie  State  agency  report  showed  that  the  Dardanelle  Hospital  bad 
no  nondiscriminatory  policy  and  that  it  had  "colored"  and  '*white*' 
entered  on  nedical  records ♦   Racial  and  ethnic  notations  are  allowable 
under  Title  VI  if  Jfehey  are  wajle  for  the  purposes  of  oieasuriog  the 
extent  of  nondiscrimination  In  the  hospital* s  dctlvcry  of  services 
but  apparently  these  notations  were  not  used  for  equal  opportunity  • 
pxnrposei«      ^  *  ^ 

Tlje  Arkansas  State  agency  report  concluded  that  there  were  "no  deficien- 
cies" at  the  hospital*   The  State  agency  apparently  believed,  that  the 
problems  it  uncovered  had  been  corrected^    It  appears,  hcwever^  that 
oYily  ad  hoc  corrections  were  made.   The  State  agency  posted  a  sample 
copy  of  HSW's  nondiscrixaination  policy  at  the  iospital,  and  at  the 
time  ot  the  review  the  hospital  administrator  reported  that  he  would 
discontinue  the  uia  of  racial  descriptions  on  hospital  rticords. 

516.  ^  AiekaitBas  S^tate  ]D6partment  of  Health,  Suistqiary  Report  of  Review  of  Star 
City  Convalescent  Manor,  Jan.  12,  1972, 
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thiar  -vtoiationr.  .  Agaitr,  «itUougl»  thft  report  of  che  star  Cx^y  noroe  wa»' 


in  HEW  ^ilea,  HE»  at«£f  were  u»«i?are  of  its  contents,  and  thus  had 
not  required  the  Arkanaoa  Department  of  Health  or  the  vendor  inatitu- 
tlon  Avolved  to 

Aa  0?  fall  1974,  HEW  was  looking  Into  t;he  feaaibillty  of  esab&rklng 

on  a  atandardlxed  State  agency  reporting  ayatca*   Both  the ^Jenverjwd  * 

Chicago  regionif^have  tcated  reporting  ayatensa  ^idi-4MKH>een  examined 

he^»aahingt^m-^€4ee^-^  ^weovidaa,  atatlafcica-l  

Informatloti  auch  aa  the  number  of  cosoplalnta  received  by  a  State  agency 

and -the  number  of  c«?G!pUanc^  revltwa,  but  It  vaa  conaldered  deficient 

becauae  It  did  not  produce  information  vhlch  would  enable  an  evaluation  , 
*  S19  '  w 

^  of  the  quality  of  reviews  and  iavestlgatlona.  .     ,  The  Chicago  syat^eci  ^ 

attoapts  to  assess 'the  delivery  of  health  services  by  the  racial  and  ethnic 

520 

origin  of  the  beneficiary*         The  Washington  office  of  OCR  hopes^to  use  the 

-—.^ — ,  ^521 
results  of  the  test  of  this  system  In  developing  guidelines  for  State  agencies. 


517«   When  queatloned  about  the  Bardanelle  Hoapl£al  and  the  S|m  City 
Convalescent  Manor,  Inc,  one  HSSB  staff  taeaber,  formerly  thel^tat^ 
coordinator  In  charge  of  ^monitoring  Arkanaaa  programs^  admitted'  not 
knopirlttg  about  theae  deflclcnclca  and  atated  that  "nothing  had  been^ 
done"  about  the  two  reports*   He  also  admitted  that  the  deficiencies  In  the 
reporting  system  "ahould  have  been  caught  &  long  time  ago,"  Telephone 
Interview  with  Bruce  Lotfe,  Civil  Rights  Spfcclallat,  HSSB,  OCR,  HEW, 
Dallas.  Regional  Office,  Mar,  14,  , 

518,  September  1974  K'oley  Interview,  ^^aupra  note  387; 

519.  Id,  *  ^  .  _ 

520i  This  system  reports  Information  oti  program  results,  such  as  the  number 
of  persons,  by  race  or  ethnic  origin.  In  a  rehabilitation  program  who  have 
.  beeaxehablUtated  and  obtained  employment.    September  1974  Sanchez 

Interview,  aupra  note  374, 

521.  These  guidelines  ere  dlacussed  on  p.  143  supra. 


»  - 
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~  0.    BR£orcex!ieat  Efforts  '"^^ 


Wiea  HEW  finds  a  recipient  to  be  Iw  noncoiajJUance  with.  Title  VI,  it 
attec^its  to  secure  qjo^pliance  by  voluntary  tBcana*    If  compliance  cannot, 
be  achieved  voluntarily,  HEW  my  initiate  administrative  action  against 
the  rfecipient  to  suspend,  terminate,  ou  refuse  to  grant  or  continue^ 


FederaTTESnancial  assistance,  or  taay  refer  the  case  to  the  Department  of 
^  ^        522    •  '  \ 

Justice^. .        Despite  the  large  nuiaber  of  unresolved  Title  VI  probleios 

.  .        "     ,         ^  ■    '         522       '  ,  ' 

in  HEW  health  and  social  services  prograia9»        HEW  has  not  referred  any 

instances  of  discrimination  prohibited  by  Title  VI  to  "the 'Department  of 

>  524  '  '  .  '  '  *  ' 

Justice  foi^  action.         As  of  January  197S>.  there  were  no  outstanding  • 


522  •    title  VI  provides  that  where  noncompliance  cannot  be  corrected 
informallyjt  compliance  may  be  effected  "(1)  by  the  termination  of  or 
refusal  to  grant  or  to  continue  assistance. • ^or  (2)  by  any  other  means 
authorized  by 'law."   42  O.S.C.  §  2000d-'l  (1970);  45  C.P.R.  I  80.8  ^  * 
(1974) t    Referral  . to  the  Department  of  Justice  is  the  principal /'other 
means"  authorised  by  law*    HEW  regulations  provide  that  no  "other  means"^  to 
effect  compliance  may  be  taken  until  10  days  after  a  notification  to  the 
recipient  of  noncompliance^  during  which  additional  effortlj  have  been  made 
to  pursuade  the  recipient  to  come  into  compliance.    45  C.F.R.  %  80.8(d)  (1974)* 

-SZHTr-Se^  pp/  155-162"  supra.   _    .  ' 


524»    OCR,,  however,  did  ask  for  asci^taace  from  the  Department  of  Justice 
in  obtaining  compliance  information* from  the  Escambia  County,  Alabama, 
Welfare  D'epartme^nt  when  the  welfare  department  refused  to.  permit  OCR'^ 
access  to  its  records,  by  court  order.    United  States  v.  Alabama  Department 
of  Pensions  and  Security  and  Ruben  K.  King,  Civil  Action  No.  «»i54-N  (M.D. 
-AlaCr  filed  A%i-23v-i9?3)T-  ^:  

Moreover,  in  July*195^5,  HEW  iJiformed  this  Commission  that  "In  March  of  1975, 
[the  Health  and  Social  Servicfes  Division  of  tHe  Office  for  Civil  Rights] 
referred  two  cases  involving  the  issue  of  access  of  information  to  the 
fiepartSnent  of  Justice  for  legal  action."   July  1975* Holmes  letter/ supra 
note  270^»    Theselxeferrals,'  however,  were  not  made  because  of  failure  to 
resolve  voluntarily  inttance^  of  discrimination  but,  rather,  resulted 

from  procedural  problems • 
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\ 


^er^ce  prograoa      '  and>  administrative  proceedings  for  fund  cermlnatlon 

,  ■  i       '.       .     *       >    -  ^-       ,  , 

Itave  been  initiated  sgatinst  only  five  recipients  who  were  foraalXjf  con- 

526  *  . 

sidcred  jto  be  in  nQncompliancc,  .      These  were  the  Indiana  Masonic  Koinxa. 


Hospitijl,  the  Mississippi.  Board  of  Mental  Insjtitujclons,  the  East  .    '  ' 
JOssifiiippl  W*te  Hospital*  the  EUlsyille'  (Mlssis^slppi)  ^State  School  - 
and  tibspltal,  ^tfd  the  Hississlppl  State  Hospital,  ' 


bacause  It  ^ff actively*  excluded  oinorities  from'  treatment  at  the  Hope- 
HofpitAl*  ^  This  exclusion  occurred  because  the  Hotie--Hosplt*l  was  li»ited 
to  M««ons  and  their  wives  and  in  Indiana  blacks  were  not  adiftltfc«i  to  the 


•52s.    Telephone  interview  with  Richard  Foley,  Chief, •Operations- 
Branchi  Health  and  ,Sociai  Serylcep  Division,  OCR,  HEW,  Jan."  20, 
1975.        .  ' ■  '  ■  ■  - 

526 ►   HEW,  Status  of  Title  VI  CeapllAnce.  Interagency  Report,  (recorded  , 
through  January  30,  1975)  [hereinafter  referred  to  as  Interagency 
Report],  ^    •  _  .f 


527,  Id.- 


22'i,'. 


M«S()iilc  ordtfr*   fiJE^  i^oundi  tbft  tihe  Miasitslppl  Board  o£  Mental  Inatltutlons 
(J&MI)  waa*ln  noncompliance  w^th  Titlci*VI  becaus^-^lt-allowed  the^  three 
Institutions  It  c^overeiij  the  Hisris^lppi  8bspi<;«d,  East^JUseissippi 
^-Sti'te  Hpspltal,  and  tfie  EUis^3^e  S tate- School,  >to  operate  pn  a 


.,dl»crl^natory.bMt»#    One  facit^'setved  onl^  whitea;  another  ierved  only, 
-  blackaj  jmottiet  was  itjtj|y^atW^  >ut,Tiad^  ai^gregiiei  facilities i  1, 
"^'AXthdutH^MBMl  has  agreed  fco  eliminite  its  d^sciritninatory  policies 

and  integrate  all  facmtie¥,  as  of  January  1975,  the  litsfcltutions 

^      '  '   '  530 
continued ^to  have  sqme  Title  VI  problems  in  their  operations.  For 


52B/Telephone  interview  with  Richard  Fol^y,.  Chief,  Operatioas 
Branch,  Health  and  Social  Services  Dlvisiorit,  OCR*  HEW,  Jan.  9, 

1975.        ^   .  .  \ 

529.  Since  the  Mississippi  Board  of  Mental  Institutions  was  found  in 
Apncompliance  May  1968,  it  has ^transferred  a  large  number  of  black 
patients  to  the  white  facility  and.  In  turn,  transferred  white  ^ 
patie5(ts  to  the  pr^eviously^ all- blaclc  Institution.    HEW  maintains  that 
the  Miisiasippi  Board  of  Mental  Inttitutiont  hAt  tak^n  several  years 
to  develop  an  Integrated  rehabilitation  program,  but  has  accomplished 
a  great  deal*    Id^  > 

530»  Jenuary  1975  Foley  interview,  supra  note  528»  *^ 


205  ,       *      .  ^  . 
/  •              -           '  '  s                      '  '     '           ■  ' 
 t)yPBi«=*.4,baifHAX.hou  continues  to 

refuse  to  accept  bUcks*  "      In  addition,  some  training  facUities  a^ce  still 
532 

segregated*     "  HEW  plans  ta  conduct  a  compliance  review  of  the  Mississippi 
•  .  .         ^  ,533. 

'  toencal  health  aystedi  within  the  next  year,      but  does  not  yet  plan  to 

initiate  forwdl  enfprcetocnt  proceedings  against  these  institutions. 

<  .        ^  '  534  535 

,  .Hearin^''^hi^bcen  held  for  none  of  them,       although  In  all  but  one  case, 

f»'  536 
.  *  ^or^l  notifl-catloa  of  noncompllanco  was  wade  in  1968,  over  six  years  ago. 

"  r        HEW  Title       regulations  state  that  if  an  applicant  falls  to  


comply  with  an  HEW  Title  VX  requirement,  HEW  "shall  not  be  requi'red 

to  provide  assistance  in  such  a  case  daring  the  pendency  of"  Title  VI 

537 

administrative  proceedings*        Vet  of  the  five  health  care  facilities 

538  ^  ' 

deemed  in  noncompliance^  HEW  has  deferred  funds       to  only 


531»  The  Mississippi  Board  of  Mental  Institutions  is  currently  trying  to 
resolve  this  matter  or  it  will  find  an  alternative  halfway  house^for 
blacks,  *Id.~^  -  .  ^ 

532 ♦  3i*    HEW  refers  to  these  remaining  problems^  as  minor. 
533*  Id.  "  /  * 

534.  HEW  has  outlined  seven  stages  whtcTi  occur  in  administrative  proceedings 
between  a  determination  of/ noncompliance  and  the  termination  of  funds:  (1) 
notice  of  intention  to  initiate  formal' enforcement  proceedings;  (2)  hearing 

before  an  administrative  law  judge;  (3)  decision  of  noncompliance  by  

administrative  law  judge;  (4)  appeal;  (5)  decision  of  noncompliance  by 
reviewing  authority;         report  of  firtal.,decision  to  House  of  Representatives 
and  Senate  committees  having  legislative  jurisdiction  over  the  program 

^involved;  and  (7)  order  terminating  funds.    Interagency  Report,  supra 
note  526..  \_  * 

535.  'This  was  the  Indiana  Masonic  Home-Hospital.    Formalf*ftotification  of 
noncompliance  was  made  to  this  institution  in  1974. 

536/  Interagency  Report,  supra  note  526. 

537.  45  C.F.R.  §  80.8(b)  \l97/i). 

538.  Wi*    If  compliance  cannot^  be  achieved  voluntarily,  HEW  is  permitted 
to  defer  the  approval  of  applications  for  new  funds 'pending  the  completion 
of  a.dministration  proceedings. 


ERJC  •  • 


bn«  of  these  instttutiotts,  the^Indianp  Masoalc  Home-Hosplul*  This 
>^  '  539  * 

inatitution  had  in  fact  withdrawn  from  Medicaid,     apparently  la  order 

l^o  avoid  falling  under  the  Title. VI  proscription  against  dlscrlTOlqatlon^ 

It  did  not  appear  likely  that  thc  HotDe-Hospltal  would  aubmlt  further 

applications  for  Fedesral  assistance.    Thus,  Ironically,  the  only  decision 

to  defer  funds  was  inade  In  a  case  In  which  It  would  provide  no  leverage 

for  assuring  Title  VI  compliance,  *        .  v 

540 


HEW  has.  In  the  past,  terminated  funding  to  reclplantlj  however, 
either  funding  has  subsequently  been  restored  or  tlje  facility  Is  no 
'    longer  In  existence.    Ft>r  example.  In  a  September  1970  review  of 
admission  policies  of  the  California  Odd  Fellows  Infirmary  la 
Saratoga,  California',  a  skilled  nursing,  facility  which  Is  a  Medicaid 
provider,  HEW  found  evidence^ that  the  infirmary  was  in  noncompliance 


539.  September  1974  Sanchez  interview,  supra  note  374. 

540.  in  the  1960*s  and  early  1970*8  HEW  terminated  funding  to.  at  least 
16  hospitals.    Betweenv 1968  and  1971  HEW  found  that  all  of  these 
hospitals  had  come  Into  compliance  and. the  fund  terminations  were 
rescinded. 

.4 
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with  Title  vr.   HEW  was  told  by  the  Infirdmry^s,  superintendent  that 

r  542 

there  had  never  been  a  tidnar^ty^admlr.rpd.  to^^he.  1nfljgaary.>  ^HEW 
found  that  to  be  eligible  for  admission  to  the  infirmary,  a  person 
imist  have  'been»  for  20  years,  a  ©raber  in  good  standing  of  the 
Independent  Order  of  Odd  Fellows,  which  operated  the  Infimary,  HEW 
also  found  that  isost  minorities  were  excluded^  from  membership  in*  the 


541*       another  case,  on  January  2^  1972»  HEW  terminated  assistance  to 
the  Ville  Flatte  Hedical  Center  in  Ville  Platte,  Louisiana,  as  a 
Hfidicare  provider  because  It  did  not  meet  minimal  standards  of  safety, 
and  because  it  discriminated  against  blacks*    In  a  ccmpllalace  review 
of  July  13,  1971,  HEW  found  segregated  entrances  and  waiting  rooms, 
room^assignments  based  on  race,,  and  lack  o^  use  of  courtesy,  titles* 
1972  HEW  response,  supra  note  385  .    Ihe  Ville  Platte  Medical  Center 
was  later  shut  down  because  of  dilapidated  conditions*    iSnothet  hospital 
has  now  been  constructed  in  its  place  by  the  Humana  Corporation  which 
operates  about  40  additional  hospitals  throughout  the  county*    The  neu 
facility  has  received  Title  -VI  approval  from  HEW.    September  1974 
Lowe  interview,  supra  tiote  374*  ^  * 

542,  Hemorandua  from  Daniel  R.  Huerta,  Civil  Rights  Specialist,  HSSB, 
to  Hal  M.  Freeman,  Chief,  HSSB,  OCR,  ^EW,  San  Prancisco  Regional  Office, 
"Special  Review  of  Odd  Fellows  Home  in  California,*'  Sept*.  10,.  1970* 
HEW  reported  that  another  staff  member.  In  an  unofficial  statement  , 
to  HEW, -indicated  that  in  the  4  or  5  years  she  had  been  at  the  ^ 
infirmary,  ^he  had  never  seen  a  black,  Native  American,  or  Asian 
American  patient  although  she  believed  that  there  had  been  one  Mexican 
American  patieht  in  the  previous  years*  Id* 


"  543  ^  .  ,  . 

order  prior  to  lAfeS^  and  concluded  that'  thfey  were  not  eligible  to 

use  the  lafinaary.    In  Hay  ,1972,  HEW  infomed^  the  Odd  .|^ellows  Home 

an4  InEiTOary  that  it  was  in  noncompiiance  with,  Xitle  Vl  and  that 

any  application  for  funds  for  new.  programs  would  be  deferred.  In 

Sef tember  1973,  after  an  administrative  law  judge  determined  that 

the  Odd  Fallows  ^Infirmary  was  in  noncompliance,  the  infirmary  was 

rprgi4Tia»ri>d  agi  a  Mf>difrn^<1  provider.  

In  November  1973,  the  Odd  Fellows  Infirmary  proposed  to 

revise  ,.it^  admissions  policy,  contact  minority  organizations  and 

inform  them  of  the  revised  policy,,  adopt  new  ^tandiirds  an4  pro* 

cedures  for  selecting  patients  from  among  the  applicants  for 

544     .  ' 

admission,  and  maintain  three  beds  for  nonpaylng  patients •  Although 


543 ♦  HEW  determined  that  the  Independent  Order  of  the  Odd  Fellows 
was.  established  as  an  organisfation  of  ^'free  white  males,"  which 
according  to  its  constitution  were  "of  the  pure  white  Caucasian 
race."    All  other  "races  and  colors"  were  excluded  from  membership.. 
For  many  years  the  qualifications  JEbr  membership  contained  numerous 
other  references  to  a  variety  of  racial  and  ethnic 'groups  indicating 
whether  they  were  acceptable  for  membership.    For  example,  Chinese, 
Japanese,  and  Polynesians  were  specifically  excluded.  Mexicans 
were  eligible  provided  that  they  were  of  "full  white  >lood."  The 
constitution  Instructed  that.. "a- Syrian"  was  a  "white  man,"  but  that 
"an  Arab"  was  not  entitled  to  membership  in  the  order*  Representatives 
of  the  Odd  Fellows  asserted  to  HEW  that  most  racial  restrictions  were 
dropped  from  the  Odd  Fellows*  constitution" in  1968,  although  the 
constU-tution  continued  to  state  that  "a  membeJ  of  lodge.%.who^ 
subsequently  learns  that  hejjas  Qome  colored  blood,  in  his  veins  is 
not  eligible  to  be  advanced  in  the  Order."   Memorandum,,  ,i,om 
Floyd  L.  Fierce,  Regional' Qivil  RTgfits  Director,  HEWj.  San  Francisco 
Regional  Office,  to  Louis' H.  Rives,  Director,  OperaVpns  Division, 
OCR^  HEW,  "Compliance  erf  .Nursing  Homes  Operated  by  T;.aditional 

Organisations,"  Sept.  IfP,  1970. 

>f  -  •• 

544.  Letter  from  R.  Range  Conklin,  Superintendent,  Odd  Fellows  i 
Infirmary,  to  Peter  Holmes,  Director,  Office  for  Civil  Rights,  HEW, 
Nov.  le,  1973. 
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the  in£itcmry  did  not  demonstrate  that  It  was  in  coisplianre  with 


title  VI  by  admitting  minority  patients >  funding  to  the  infircaty 
vaa  resided  solely  on  the  batia  of  the  infirmary's  written 
cotnmltaeat*    Retroactive  payments  wer@  also  made  ^o  cover"  tho  fxmds 
which  had  been  withheld.   For  the  better  part  of  ,4  year  the  Infirmary 

........... . 

popuiacion*      ;  T" 

As  of  November  1974 »  the  infirmary  still  had  admitted  no 
minorities.    Nonetheless »  HEW  Informed  the  infirmary  tfiat  it  was  in 

compliance  with  Title  VI  and  it  waa  no  lo^H^t  required  to  submit 

.545 

reports  on  its  patients. 


545 «  Telephony  interview  with  Ronald  Lucas »  Equal  Opportunity 
Speclalisti  HSSB,  OCR,  K£tf»  San  Francisco  Regional  Office,  Jan.  2, 
1975. 
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ar  DBPARXMfiKT  OF  m  WERIOR  (OSM) 


grotragi  and  Civil' Rights  ReBPonslbllltleg "  / 
A*   Protraan^^nd  Title  VI  Rcspoasibilitica  =^  - 

The  ^fepartaeut  of  the  Interior  operates  several  prograas  *Stch  arp 
^  iubject  to  Title  VI  of  the  Civil  Rights  Act  of  1964.   For  alisost  ten  ^ 

J  years  after  the  passage  of  that  sct»  the  De'partoent  of  the  Interior  had 

[  *   ^  !542  

not  identifleu  the  Title  VI  fiSpUcations  of  most  of  those  progrwxs* 

»  • 

In  the  pMt,  most  of  USDI*»  capbasis  waa  on  the  teonltorlng  of  Title  VI 

548 

ptohleM  relciting. jto  the  Bureau  of  Outdoor  Recreation's  (BOR)  assistance. 
■>   Dutiof  ;ffac«l  year  1974,  however,  USDl  iaa4'e  'an "atteapt  ta  deteinaina 


546.    In  the  courte  of  collecting  infonaation  for  this  chapter,  no  regional 
office*  were  reviewed  sinue  irSDr*a  Office  for  Equal  Opportunity  haa  no  , 
Title  it  regional  offices  Xsee  Section  II  infra).    USDI,  itsulf,  has  no 
regiooal^officee.   The  regional  offices  of  USDI* s  constituent  agencie»  do 
not  follow  the  10  standard  Taderal  region  patterns.   Office  locations  vary 
by  the"  <u>n8tituemragency^  —  — 

5«?,    USDS  recently  infornied  Coaalaaion  staff  tKat  this  "is  not  a'  true  ' 
•cateBenc.    Our  first  analysis  of  our  prograas  was  in  1967  which  resulted 
in      agre«enfe  with  HEiT'.   latter  froa  Willlaia  W.  Lyons,  Deputy  Under 
Secretary,  U.  S.  Departacat  of  the  Interior,  to  John  A.  Buggs,  Staff 
Director,  D.  S.  Coi^isslon  on  Civil  Rights,  July  2,  1975.    The  Cooalssion 
notes,  however,  that  thli  agreeaent,  which  provides  for  the  delegation  of 
certain  coapliance  refponsihilities  froa  DSOI  to  HEW,  only  csBCewa 
educational  instltticiuosj-and-less  than  11  percent  of  DStll'a  budget  ia 
spent  on  education.   Budget  of  the  United  States  Governaent.  at  261  and 
Special  Analvaaa.  at  155,  fiscal  year  1976. 

548.   USDI  stated!  •  " 

-  '  K      •  - 

In  1972  we  tent  a  questionnaire  survey  to  bureaus' 
and  offices  on  their  proglraa*  having  Title  VI 
iaplications.   Ve  followed  up  on  this  questionnaire 
with  inter^^avt  with  bureau  and  office  officials. 
The  fact  that  thin  w«w  done  waa  refcognited  in  the  ^  . .     .. , 

"CooMlssion's  January  1973  report.   The  paragraph 
should  reflect  our  work  in  this  area.    Lyons  letter, 
supra  note  5A7. 

210, 
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xhe  etvil  ttghz^  luspllciitloM  0t  elgtit  other,  progtaia^,  which  are  opex^dtei  , 

by  the  ^creaus  of  Seclaaatloa  and  .Land  Managecacnt,  tht  U,  S»  Tim  aai  ^^'li^llfe 

.  J     '   _        _     „  J™ 

Service,  ^nd  the  National  Park  Seradce. 

*  1«    Sinreau  of  Outdoor  Recreation 

'  550 

BOR  provides  granta  f  o^r  the  acquisition  and  development     of  Oistdoot 
"  551 

recr^atiox«il^?i^illtiea*      Th^se  grants  may  be  used  for  a  wide  variety 
^»|^Ject8|  including  acquiring  and  developing  land  for  picnic  att>^^h» 

^'''^xjiixk^^j::^^'^  — • — — f  -  -  ' 

parka y  raapgrorods,  terarfe  xourtK,  boat  launching  razaps,  tl^i« 


trall&t  outdoor  svismlng  pQolSt  and  support  facilities  such  as  roads 

* 

vater  supplies*  ^All  USDI-assisted  facilities  smat  be  open  to  the  general 
public  and  taay  not  be  United  exclusively  to  spcciaT  groups* 
encourages  States  to  give  priority  consideration  to  project  fuodins  in 
Standard  Kefcropolitan  Statistical  Areas* 


'  '  5W.^nSterviev  vith  John      Fulbright^  Assistant  Director  for  Xitle  \  k, 

and>Iachardj;^ualters^  Spe  to  the  Assistant  Director  for  

Title  VI,  Office  of  Equal  Oppprcunity,  CSBI*  September  6,  1974*  Ihc&a 
'  eight  progress  are  SsaU  Reclamation  projects  snd  Hebabilitatlcn  aM 
Bettcrtjent  ^projects  of  the  Bureau'^of  Reclamation;  Public  Land  for  • 
Recrwltion  of  the  Bureau  of  Land  Managecent^  Anadro:::ious  Fish  Com^tvtMi:%g 
Fish  Restoration,  and  Wildlife  Restoration  of  the      S.  Eish  and  Wildlife 
Service;  Historic  Preservation  of  the  National  Park  Service;  and  Youth 
Corps  tJonservatlon  progrAo  of  the  Office  of  Kanpo'tmr  Irainisg  ^^^^  Youth 
ActlvititeS.    Hie  Department  of  the  Interior  has  58  prograna^  vojI  including 
progfaQas  of  the  Bureau  of  Indian  Affairs,  with  Title  VI  iDplicatlona. 
USDI  considers  the  abtive  nine  prograas  as  those  haviog  najor  Title  VI  , 
iojjllcations*  Id, 

550,  The  iponsoring  agency  Is  responsible  for  laaintenac^^e  and  ^pJtecp  of  ;Jie 
project • 

551.  During,  fiscal  years  1972  and  1973,  $200  oillion  and  ^220  million^ 
respectively,  were  spent  on  approxinately  7,000  pto^cts.    In  additiont 
about  $4  aillion  was  grafted  each  year  to  about  f 5  States  for  out*?f^r 
recreational  planning. 
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Each^Sliate  must  designate  m  agency  through  which  BOR  grant 

552 

applications  are  submitted.       The  State  liaison  officer,  appointed 
 4>y-^hfe-4k?vegnog-^o--admini5ter  the  program  in  the  Stata»  has  the  initial. 


responsibility  for  determining  project  eligibilityi,  project  need,  and^' 
priority  for  fund  assistance  wlthltt  the  State* 


Projects^  must  conform  to  the  requirepents  of  tlte  statewide  outdoor 
recreation  plans  which  each  State  agency  is  required  by  USDI  to  formulate* 
These  plans  attempt  to  evaluate  present  and  future  needs  of  the  States 
'  and  establish  an  orderly  pxocess  for  acquisition  and  development  of 
recrfBdtional  faciiities.    Since  the  civil  rights  responsihilitiea  of  BOR 
include  ensoring  that  the  use  of* funded  facilities  is  available  to  all 
persons,  and  that, equal  employment  opportunities  exist  within  the  park 

system,     USDI  could  require  th^t  project  plans  include  an  identification 

/  "     -  554 

of  any  special  recreatLanal  problems  or  needs  of  ciinoritle^     and  an 

♦  * 

outline  of  steps  to  reaedy  these  situations.    However,  no  civil  rlgtjts 
considerations  are  required  to  be  included  in  these  plans*    Further*  no 


552.  State  agencies  or  agencies  of  political  subdivisions,  such  as  cities, 
counties,  and  park  districts,  may  apply  for  assistance.    In  addition, 
Indian  tribes,  which  are  organized  to  govern  .themselves  and  perform  the  . 
function  of  t  municipal  government  qualify  for  assistance  under  the. 
^program.    The  State  or  pther  sponsoring  agency  must  match  BOR  funds  to 

be  used  on  the  project,  -  -  >  ^ 

553.  The  applicability  of  Title  VI' to  t^e  employment  practices  of  recipients 
is  discussed  further ^In  Section  B  2  Infra. 

554.  For  example,  deficiencies  might  include  absence  of  adequate  facilities 
accesi*i^^e  to  minority  communities  or  Inferior  development  of  such  sites. 


,Er|c  •  .  '    -  23.V 


attempt  1b  la&do  to  detemine  whether  facilltiea  are  planned  for  residents 
to  ell  tocose  groups  or  to  ascertain  if  aril  sections  s>f  the  State  or 
-Hl!AiiLiLJAtgfi.jaa)an„ar.ea  iure  equitably  landed*    la  £act^.aaJLate.aaJL97A- 


the  State  plans  were  not  reviewed  by  BSDt!s  civil  rights  office,  although 

'  V  555 

in  July  1975  DSDI  informed  this  Commission  that  thlg  was.no  longer  the  case. 

2,    Bureau  of  Reclamation 

,    ,  The  Bureau  of  Reclamation  operates  programs  dealing  with  the  d«vel6p- 

.556  '  ' 

ment  of  water  resources.      It  provides  Federal  loans  to  organized  Irrigation 

» 

districts  within  congresslonally*authorl£ed  reclamation  projects  for  planning, 

designing,  and  constructlngVirrigation  and  water  distribution  systems 

.557 

in  lieu  of  Federal  construction.    It  also  provides  loans,  and  grants  for 
rehabilitation,  improvement,  and  construction  of  water  resource  development 
proJectSf  including  irrigation,  iiunlclp4l  and  industrial  water  supplies,  hydro- 


'555.    Lyons  letter,  supra  note  547.    Mr.  Lyons  stated  that  '^e  are  nowvotking 
vlth  BOR  and  State  dTHcials  to  analyze  possible  problems  and  subsequen.tly  make 
recommendations  if  warranted.'*  Id* 

■  --7 

^^[P7'~Tfie~3tirei[^ 

States.    Regional  officers  are  located  in  Boise,  Idahoi  Sacramento,  Calif •! 
and  Denver,  Colo. 

557.    From  195t  through  fiscal  year  1973,  only  10  projects  had  been  funded. 
Funds  are  advanced  annually  for  these  projects.    In  fiscal  years  1972  and 
1973,  the  funds  totalled  appioximately  $1,950,000  and  $932,000,  respectively. 
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electric  power^  fl^^^coatrol  and  river  regulation,  water  quality  control, 

"Tfe    »  558  ^ 

. outdoor  recreation,  and  fish  and  wildlife  enh^nceioent« 

 Throughout  the  country  there  are  relatively  Cew  nlaorities  who  own 

land  and  prater  rights  in  the  Bureau  of  Recla!sation*s  irrigation  districts. 

Since  tainprities  are  not  traditionally  ceahers  of  such  gnoupa  as  Charters 

of  €ots3erce,  which  are  usually  responsible  for  organizing  irrigation 

*     ^    '  .  559 

districts,  the  boundaries  of  the  districts  nay  be  drawn  to  exclude  then. 

USDl  staff  speculated  that  nany  tainorities  nay  have  been  squeezed  out  of 

irrigation  districts  when  they  were  first  being  foroed*    For  instance, 

nonsiinorities,  aware  that  irrrigation  district^  were  being  forned  and  that 

^hese  disi;ricts  would  bring  a  nark^  increase  in  the  price  of  land,  nay 

have  persuaded  ninorities  to  sell  land  which  was  within  the  boundaries 


55fr.    Authorization  for  such  projects  is  provided  by  The  Soall  Keclasations 
j^^  Projects  Act  of  1956  (43  tl.S,C.  SS  A22a,  et  se^.  (1970))  and  Tne  P^claoation 
Act  of  1902  (43  U.S.C.  SS  372-3,  383,  391-2;  411,  416,  419,  421,  431-2^ 
434,  439,  461,  491,  493,  (1970)).    As  of  fiscal  year  1973,  fifty  projects 
were  financed  under  The  Sraall  Heclaaations  Projects  Act.    During  fiscal 
*    years  1972  and  1973,  total  loans  advanced  under  this  Act  were  worth 


Act  of  1902,  funds  expended  during  this  sane  period  totalled  approxicately 
$400  raillion  annually* 

Ihe  Bureau  of  lleclasation  also  provides  for  rehabilitation  and  inprovenent 
of  irrigation  facilities  ori  projects  which  were  constructed  by  the 
Bureau  of  Reclamation  and  to  which  the  United  States  holds  title.  Approxi- 
cately  $5,255,000  in  loans  to  nine  projects  were  provided  during  fiscal  year 
1973. 

559,    Such  problcas  have  previously  been  noted  by  this  Conaissipn*  See 
letter  froa  Jeffrey  M,  Miller,  Director,  Office  of  Federal  Civil  Rights 
Evaluation,  .U.S.  Coaaission  on  Civil  Rights,  to  Dqnald  G.  Waldpn,  Principal 
Budget  Examiner,  Natural  Resources  Prograa  Division,  Office  of  Hanageaent 
and  Budget,  June  14,  1972. 
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560 

of  the  pUrmed  itrigatioa  district*.      Title  VI  staff  claim,  however, 

that  under  Title  VI >  there  is  little  tlu$  USBl  could  do  to  reaedy  any 

exclusions  vbich  occurred  prior  to  the  passage  of  the  Civil  Rights  Act 

of  1964 •    They  state  that  the  major  factor  excluding  t^inori ties  in  rec^t 

years  is  that  aaay  ninorities  cannot  afford  to  buy  land  within  the  irri- 
561 

gatioii  districta. 

*    the  probleof  of  excluding  ainorities  froit  irrigation  districts 

today;  .however,  is  auch  »ore  cooplex.than  slaply  cot  being  abH6  to 

afford  land  within  a^disttrict*    For  example,  aany  poor  persons-of 

-  562 

Spanish  speaking  baclcgrouxi4  live  in  unincorporated  rural  colonias  in 


the  Mo  Grande  Valley  In  Teacas.   Kany  of  thwe  colonias  remain  waterless. 

They  have  no  vater  lines,  no  sewer  systems,  and  tfo  drainage  systesasi  but* 
tiearby  vater  districts  have  denied  thea  service. 


560.    JFulbright  and  Qualters  interview,  supra  note  549.    usi  later  stated  that 
it  had  '*no  evidence  th^t  any  of  this  speculation  is  true'\    Lyons  letter, 
supra  note  547 • 


561*  Id. 


^ioaias  are  rural  coacunitles  usually  consisting  of  froa  10  to  50 
families  whichi  in  Texas,  are  made  up  alaost  exclusively  of  persons  of 
Spanish  speaking-  background, 

563g  One  recent  exas^le  of  such,  a  case  occurred^th  regard* to  the  McAIlen, 
Texas,  Water  District,  which  is  not  a  USDI  recipient.   A  jiearby  colonia, 

^  Balboa,  hsH  been  applying  for  annexation  with  the  city  of  McAlien*s  water 
district  for  years.    Although  Balboa^s  needs  amounted  to  only  one  percent 
of  McAUen's  daily  water  supply,  in  August  1974  the  city's  public 
utilities  board  insisted  that  water  j:ould  not  be  provided  until  HcAllen^s 

-  new  water  plant  was  completed.    Yet  at  thfe  saae  tiae,  the  city  had  just 
'extended  water  lines  out  beyond  the  city  limits  to  a  new  Fr^e  Trade  Zone 
Building.    Northcott,  The  Texas  Observer,  ''The  Observer  goes  to  the  Valley," 
August  23,  1974*     '      . 

DSDI  stated  that:         »        ■  -  .  - 


  When  situations  similar,  to  this  are  brought  to  the 

-   attention  of  our  Title  VX  staffs  ve  attempt  to  resolve 
the  problem  through  investigation  and/or  coordination 
with  Bureaus  vithin  the  Bepartnent*    Bureau  of. 
Reclaution  officials  have  been  especially  helpful  in 

these  problems.. Additionally,  a  top  official  in  the 
O  .  Title  VI  Division  was  susp«ided  for  not  Investigating  a 

EKJC^  ^*yott«  letter,  sunra^note  547.  > 
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 ^.Irrigftqrs  not  only  io  not  want , to  share  t.hc  water,  but  they  also 

do  tiot  vatit  th€i^expense  of  .treating  it  for  cpnsumptionj-   Thus,  those 
colonias  which  are  within  the  boundaries  of  a  water  district^ of ten  are 
not  provided  with  treated  potable  water.    As  a  result,  in  1971  irrigators 

4.nf lutoccd jthe  ^asjsage  of  a  bill^allowing  Water  districts  in  rural  areas 

"\  ^  •  564 

to  exclude  urbanized  areas  such  as  colonies  from  wat;er  districts.  As 

soon  as  the  lav  vtfs  passed|JR.lo  jQrande  Valley  water  districts  started  excluding^ 

"         '  565 
colonias  froautheir- boundaries*  '  i 

Thus,  there  is  evi,dence  that  minorities  even  today  are  being  blatantly 

excluded  from  irrigation  districts.    This  evidence  strongly  contradicts 

USDi's  assertion  that  it  cannot  intervene  because  such  problems  occurred 

-.^rior^o.. -the -.passage  of  Title  VI.    Further,  USD?  staff^weret  unaware  that 

pockets  of  minority  ftftmers  even  existed.    Thev  have  never  collected 
sufficient^- data.to  make  this  determination,  as  they  believe  this  is  not  a 
responsibility  of , the  Title  VI  o'ffice* 


364.    Vcrnc^n^s-Annotatad^Texas  Civil  Statutes,^  Article  8280-3.2. 

.565..  Another  piece  of  legislation.  House  Bill  1668,  was  i)roposed  by  the  Texi^ 
House  Interim  Hater  Study  Conmit tee  whic5>  would  make  it  even  more  difficult, for 
colontas  to  enter  ^water  districts,  and  would  abolish  the  ^ater  con^^  and 
improvement  districts  that  presently  hav^  the  powers  ^^^^Jl^^^^ 
Slonias;  XrrWT^rh"««Wi-the  iegfrlation  mutomatlcaUy  lii^d 
Jr^v"  reached^he  house  floor  for  a,vote  before  the-Congre.s  adjourned  for 
the  year.     ^  ^  ^ 

566.    Fulbright  aijd  Clualte^s  interview,  sugra  note  549. 


.  23/ 
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^  "Exclusion  of  minorities  from  irrigation  districts  is  po'ssibly 

exacerbated  because  the  Office  of  M^nagjJment  and  Budget  (0MB)  requires  a 

•^favorable  r^tio  between  the  cost  of  an  irrigation  project  and  the  benefits 

derived ^from  it.    Thus,  pockets  of  minority  farmers  living  outside  the 

boundaries  of  a  proposed  district  could  be  excluded  if  extending  the  . 

district  to  encompass  tlieif  farms  would  result  in  an  unfavorable  ratio 

between  benefits  and  cost*    USDI  ha^  not,  however,  proposed  to  0MB  new 

procedures  allowing  a  less  favorable  <;.ost -benefit  rat iq  for  the  e^cpress 

567 

purpose  of  extending  irrigation  to  minority  farmers. 

USD!  has  taken  fio  responsibility  for  ensuring  that  minojrities        I''  - 

^ •    '  ,  '     _  •■ 

located  outside  irrigaUon  districts  receive  USDI  benefits.  In 

»  1'  . 

Juxic  1972,  the  Cotmaission  recommendea  that  USDI  conduct  a  survey  of 

potential  beneficiaries  of  reclamation  projects,  ^nd  compare  the  race 

and  ethnicity  of  potential  beneficiaries  with  actual  beneficiaries,  in 


567#    Procedures  enabling  special  assisttance  to  minority  farmers  might  be 
established  analogously  to  prlnclpJes.  follow.ed  by  the  Federal  Government 
under  ExeciItiV6  Orders  HA58  and  11625  which  prescribe  a  policy  of  .fostering 
the  developme n t  of » minority  business  enterprise.,    Eurther,  more  flexible 
procedures  would  not  appear  to  be  unreasonable  in  light  of  the  fact  that 
USDI  has  funded  m^ny  projects  in  wh£ch  the  anticipated  cost-benefit  ratio 
was  not  realized  because 'of  cost  overruns  and  overes-timaitions       ttre  airttcl-- 
pated  benefit*    R.L*  Bcrkman  and      Viscusi,  r>Bimitz  the  West  78-81  (1973). 
In  addition,  USDI  has  not  attempted  to  include  In  itSianalysis  a  quantifica- 
tion of  the  benefits  to  the  Nation  of  equal  opportunity  in  its  programs. 
Taking  these  benefits  into  account  would  provide  a  more  favorable  cost-benefit 
ratio.  —    .    ..   '  - 
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brder  to  establish  who  Is  benefiting  froii  reelamatlon  progr^s. 
If  It  were  disclosed  that  the  nature,  of  the  program  ^regulajiipns  or 
the  practices  of  recipients  have  resulted  in  a  disproport;ionate  ex- 
citision  of  aytjiorities,  steps  would  have  to  be  taken  td  ^ewDve  any  ^ 
Ij^jedinents  jto  equitable  distribution  of  benefits.  addition, 
measures  would  have  to  be'^takeA  to  correct  thcT*  effects  of  past 
diserJbilnatlon  and  to  prevent  the  continuation  of  such  discriminatory 
prictices  and  procedures.    As  of  April  1975,  USDI  had  Tii!idftr.taken 
no  such  survey. 

.    3.    Bureau  of  Land  fianagcnent  (BLM).       H  ,  . 

The  Bureau  of  Land  Management  operates  T^gratre-^rhich-^trpVUde  .uge_ 
of  public  lands  at  «  minlmua  charge  to  groups  or  individuals  under  certain 
cixcuastances.    Persons  owning  land  adjacent  to  pubj-ic  lands        lease  ; 
^such  lands  at  les's  than  aarket  value  tor  such  purposes  as  grazing  or 
■ineral.  use.    In  addition,  BLM  makes  grants  of  public  lands  to  State  and 
local  governments  lor  rectearrSra^  OCHer  putpuauB.  1  ;  


We  have  not  surveyed  vater  disttlcts  as  recommended 
by  the  Cowtlssion  because  of.  aanpower  limitations  and 

 .  .pypgji„^..ppi^jit:-iear  We  hava  »utveyed-.thb8e  d 

we  reviewed  onsite.   Illustrative  of  these  surveys 
it' the  information  on  page  [25«].of  the  report  which, 
gives  ninojfity  percentages  for  the  Donna  Irrigation 
District.   Lyons  letter,  supra  not©  547. 
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.  ^-^ii-the  spring  of  1973.  USDI  haa^  begun 'to  stu^^e  possibly  ways  in 
which  41icrlminat±on  might  occur  in  these  programs;     .  to  ascertain,  for 

exasaple,.  if  ^ands  used  by  such  groups  as  Bov  Scouts.  Girl  Scouts^  gun  

clubt^.  .and  archery  clubs  did  not  serve  to  benefit  minority  grqup  members 
proportionately.    USDI  requlxer  Hhat  reef pients  of   Federal  property 
proialse  not  to  discjyiininate  in  the  use  of  that  property  and  it  has 
begun  to  monitor  the  recipients^  to  ensure  that  this  policy  is  being 
carried  out# 

4.    U>S>  Fish  and  Wildlife   Service  (gWS)* 
Ihe  U,S.  Fish  and  Wildlife   Service  prpvidfes  both  financial 
and  technidil  assistance  to  States,  municipalities,  Infdian  tribi^s^  and 

individuals  in  order  to  preserve  or  improve  sport  fishing  and  huntioR 

570      *  ■        '  —  

facilities »        The, principal  recipients  of  FWS  funding  are 

fish.and^^tte^oinmfssioris  which  use  USDI  funding  for  such  purposes  as 

developing  and  managing  fishing  and  hunting  air^as,  restoring  wildlife  areas » 

financing  ocean  laboratories »  and  conducting^ biological  research  and  a  Hunters 


56A*,^.JUsponse-to  this  Comiaaionia. JtpidLl        queatlonnalce -^[hereinafter  * 
referrpd  to  as  USDI  response]  contained  in  a  letter  from  Edward  E.  " 
Shelj|:on»  Dirfctor>  Office  for  Equal  Opportunity,  USDI>  to  Stephen  Horn, 
Vice  Chalniuitt,.  U»S.  C6i«i8sion  on  Civ£L  Rights,  June  13,  1973.    [    ,  „ 

'570*   Ihe  following  ws^  the  fiscal  year  1973  app'ortionments  hy  the  U.S., 
Fish  and  Wildlife  Servfte:  Jfederal  wlldllfo  reator^tloix  -r 
$37,263,500  and  FWerat  fish  restoration~$l2, 100,000.    Wildlife  restora- 
tion funds*  cosmi  frjs*  the  n  percent  excise  tax  on  spo^rting^arms  „and_ 
assm^nltion  amlH^  excise  tax  onj>istoi»  ai^d  revolvers.  Di3*j^ 

trlWtiow-Mbased  ona  formula  taking  into  account  tKc  riiunber  of  hunting 
license  hoWers  in  each  State*   Fish  restoration  funds  coma  £rpm  the  10    .  . 
percent  excise  tax  on  certain  articles  of  fishing  tackle.  Distribution 

--ls-»adr-fro«r1ihe  nuttbe-r  of  fishing  license  holders  In^ch^^-Statit^  ^ 
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Safel;y' Program,        After  reviewing  the  FWS  in  fiscal  year  1974  to 

determine  the  possible  ways  in  which  discrimination  could  occur  in  its 
572 

>       USDl  determirned  that  one  of  the  biggest  problems  in  all  States 


is  the  failure  to  eifiplay.women  and  minorities  in  professional  positions  in 

'^^^^^"^"T^^-^  573 
-various- fish  and  game  commissions  andHL^i^^th^ir  programs. 


5*    Nal:lonal  Park  Service 
.•The  only  progriim  un^cr  the  National  Park  Service  covered  by  Title 
VI  is  the  Historic  Preservation  Program  which  provides  for  the  restora-*  . 

tlon  and  preservation  bf  national  historic  sites  ^nder  the  National 

J- 

Historic  Preservation  Act  of  1966.    Under  thl§  act  the  Secretary  of  the 
Interior  is,  authorized  to  maintain  a^^^ljan^l^^egi^         Historic  Places 
as  an  inventory  of  districts^  sites*  structures*  buildings,  and  objects 


significant -in  American  history,  architecture,  archaeology,  a|id  culture. 


574 


571.  USDI's  staff  reported  that  it  was  difficult  to  Influence  nondtscriminar 
toxy  policies  for  fish  and  gaaje  agencies,  as  their  principal  source  of 
funding  cc^es  from  license  and  permit  fees  collected  by  State  and  local 
agencies.    Fulbrlght  and  Qualters  interview^  supra  note  549.  ' 

572.  *  In  1973,  J^he  only  program  USD^I  was  reviewing  for  distribution  of  | 
services  was  the  Hunter  Safety  Progxram  which  provides  funds  for  firearms 
safety,  training.    See  pp.  256-57  infra. 

573;   For  example,  as  late  as  1971,  the  State  of   Florida  told  a  woman  with 

a  masters  degree  in  biology  applying  for  a  scientific  research  position 

that  they  only  hired  women  for  clerical  positions.   USD!  reported  that 

this  poij^cy.  has  now  been  chaoged.  Fulbrlght  and  Qualters  interview^  supra  note  549. 

574,   As  of  Septfefflbor  1974,  approximately  !J,500  historic  properties  were 

listed  on  tlie  National  Register,  which  is  growing  at  the  rate  of  40  percent    "  "~ 

a. year. 
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.     .  •  575 

Grant!  are  awarded  to  the  l^ational  Trust  for  Historic  Preservation 

576       '  577 

and  to  States  and  territories -for~  carrying  out  project*.,  Eroiects  . 

must  Involve  historic  places  listed  on  the  .National  Register  in  order 

578 


for-funding  to  be  awarded.        Of  the  funded  projects,  few  appear  to 

,      '  •  579, 

"concern  minority  and/or  female  history.  , 

The>'ational  Park  System  Is  not  covered  by  Title  VI,  since  this  is, 
'  580       ,  '  ' 

a  direct  assistafnce  program.        In  this  case,  USDI  itself  is  responsible 

for  operating  a  park  iystem  which  does  not  discriminate  against  minorities 

or  women.    In  accordance  with  this  ^responsibility,  in  July  1974  the 

NationiinPirk-^        named  13  black  fiistbric  sites  within  its  park 


575.  The  Nationail  Trust  for  Historic  Preservation  is  a  nongovernmental 
agency  which  maintains  12  National  Historic  Properties.    Funds  received 
are  used  to  tqaintain  these  jpxppertiejs  and  develop  projects  on  the 
sites  of  these  properties.    In  addition,  tA  National  Trust  provides 

•educational  and  technical  assistance  to  tHiJnStates  in  acquiring  and 
developing ^historic  sites. 

576.  Since  the  inception  of  the  program  until  fiscal  yenr  1973,  there  w«4 
a  total  of  approximately'  470  grants,  ylth  nearly  $51  million  having  been 
granted  to  States  and  more  than  $4  mlllibri, having  been  granted  to  the 
National^Trust.    Grants  for  fiteal  year  1972  totalled  $5,535,950  and 

-tOT-fllCTl  y&ay  l»73-cqtrai±gd--$576TOyeoe^  

» 

f 577*   Prpjects  are  for  a  vide  variety  of  activities  including  research, 
'^development,  renovation,  and^acquisition. 

578.  Each  State  and  territory  must  submit  an  annual  State  Historic 
Preservation  Plan  to  USDI  listing  proposed  projects. 

579.  USDI,  National  ?ark   Service,  Historic  Jhreaervation  Grants->in->Aid 
(Decwiber  1972) .    USDI  does  not  maintain  a  separate  list  ot  minority- 
oriented  historical  sites. 

580.   Direct;  assistance  is  assistance  which  is  provided  to  the  beneficiary 

by  the  federal  Goveraoient  without  P««|i£L3E2^^***  intermediary  such  

aa  a  State  govermment^  j..  '     .  ^  , 
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system.     USDI,  however,  dpes  not  monitor  natipnal  parks  to  ensure  that 
nondiscrlmlnstton  Is  practiced  throughout; ' 

58,7  *^    These  included  the  Deacter  Avenue  Baptist  Church  in  Montgomery,  Ala,, 
of^which  Martin  Luther  King,  Jr.,  was  pastor  from  1954-59}  Fort  Des  Moines 
FSpvisiOnal  Army  Officer  Training  School  in  Des  Moines,  Iowa,  the  base  of 

th\  first  black  offi<^rs  training  camp  in  1917;  the  Harriet  Tubman  Home^  

for  the  Aged>  in  Auburn,  N,Y,,  est^UJL^hed  by  Harriet  Tubman,  one  of  t;he       ^  , 
most  famous  conductors  of  the  Underground  Railroad, 

While  the  USDI's  selection  of  these  13  sites  associated  with  the  history 
of  blacks  in  America  ia  both  historically  and  culturally  significant,  if 
is  not  considered  by  many  blackr  to  be  as  important  as  the  need  for  more 
top-*level  blacks  in  policymaking    positions  at, USDI*    Telephone  JLnterview 
with  John  Duncan,  former  Special  Assistant  to  Secretttcvof  the  Interior 
Stewart  Udall,  jjn^er  the  Johns^administration,  Sept.  iDy-4974.    Mr.  Dun- 
can Stated  that  for  hi^tori&al  purp^oses  |tiese  sites  were  notedt>s;ttiv,  but 
for  purpose^,  o£  economic  development  and  aff  irmative  action  proggSj^^r 
black?,  tlie  sites  should  not  be  considered  a  significant  step  fprvKorur-^  ; 
blacks  at  Interior,   n  *  .  ;         '  —  -  * 

The  counsel  for  the  Washington  bureau  of  the  National  Association  for  the 
Advancement  of  Colored  People  (NAACP)  stated  that  he  believed  that  USDI 
h^d^an  extremely  poor  hiring  record  for  blaclis  in  comparison  to  other 
Federal  agencies  and  indicated  that  a  new  hiring  policy  ffOuld  b«  laore  ^ 
significant  than  the  selection  of  historical  landmarks.    He  said  the  agency  ^ 
had  not  encouraged  blacks  to  go  into  technical  professions  such  as  xolning 
engineering.    Telephone  interview  with  Frank  Pohlhausj  Counsel,  Washington 
Bureau,  National  Association  for  the  Advancement  of  Colored  Peoplej  Sept.  10, 
1974.    Emplo^nt  statistici  from  1974  showed  that  out  of  58,961  fulltime 
permanent  enq>loyee^t.'at-USDI,  only  4.4  percent  o?  USDI*s  total  employment 
were  black,  2.1  percent  were  of  Spanish  speaking  background,  and  0.8  percent 
were  Asian  American.    U.S.  Department  of  the  Interior  Output  Format  03^ 
Dec, 31, ^74.    Compared  with  total  employment  in  the  Federal  Government, 

USDI 's  record  is  extremely  poor.    Of  the  total  Federal  employment  in  1975,   

io.i  pefcen^^^fe.  blacK,        percelit  wereroT  Spanish  8peaking"tacfegrorund7^ 
and  0.9  percent  were  Asian  American.    Minority  Group  Employment  in  the  Federal 
Governtaent,  Nov.  1973,  prepared  by  the  United  States  Civil  Service  Commission. 
^SDI  is  even  mor6  deficient  in  employment  in  higher  grade  levels.    Of  the 
total  ,ySDX  employees  occupying  top-level  positions  of  Grades  13-18,  only  0.9 
percent  were  black,  0.6  percent  were  of  Spanish  speaking  background^  an.d  1.0 
percent  were  Asian  American.    U.S.  Department  of  Interior  Output  Format  03,  Dec.  31, 
1974*    Native  American  employment  is  relatively  higher  as  a  result  of  the 
Indian  Reorganization  Act  of  IM4  which  provides;  f ojr  an  employment  preference 
policy  for  qualified  ^Native  Americans  in  USDI*s  Bureau  of  Indian  Affairs  (BIA). 
The  policy  is  designed  to  further  the  cause  of  Native  American  self-government  . 
and  to  make  BIA  more  responsive  to  the  neetfcof  its  constitotent  groups.  Indiai^ 
Reorganization  Act,       U.S.C.  S  472  (1970).     See  also  Morton  v*  Hancuri, 
4iT  U«S.  535  (1974) .    Congress  also  enacted  new  Indian  preference  lavs  as  ^ 
part  of  the  Educatiow' Aiaendments  of  1972,  giving  Native  Americans 
preference  in  Government  programs  for  training  teachers  of  Native  American 
,  children* 


USDI  wrote  to  this  CoBBdLssion; 

We  are  concerned  about  paragraphs  2  4ind  3  in  this 
footnote.  Your  report  wa^  to  evaluate  lutcrior'a 
Title  VX  enforcement.    Paragraphs  2  and  3  deal  -  0  4 

r:T)f^  exclusively  vith  Federal  emplojfrtent.   These  para-  k<»10 

bryy  graphs  detirecfc  from  the  purpose  of  the  report  and./ 

.should  be  delated.  Xyons  letter,  suora  ii6te  5^ 
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6.    Youth  Conservation  Corps  (YCC) 

The  Youth  Conservation  Corps,  vhich  hegan  in  1971,  is  a  sumer 


progran^?  work  camps  for  youths  between  the  ages  of  15  and  18,  This 
program  hires  youths  to  work  in  caaps  in  various  locations  incioding^ 
national  parks,  forests,  fish  hatcheries,  wildlife  refuge3,.;^SQd  Indisn 
reservations •    There  were  52  cinps -operated  by  the  Bureati^^  of  Hecliaiattloa, 


1^ 


Land  ijanageiaent,  and  Indian  Affairs,  the  U.S.  Fish  and  mdlife  Service, 

582 

and  the  National  Park  Seiyice.     . ,  Caaps  are  both  residential  and  non- 
residential ^d  all         caaps  are  coeducational,  .  Unlike  nost  other 

-  -     583  ^  - 

Federal  work  prdgraas,       YCC  is  not  limited  to  tjbe  poor  but  draws  frcsa 

all  income  levels.    Title  V2  responsibilities  inc^i^de  oonitoring  the  ^ 

enrollxaent  in  cajnps  to  ensure  that^ninorlties  are  provided  equal  oppor- 

.  *  584 

Lty  for  participating,  in  the  progran^ 


tmit 
ir/  0 


W  Other  Civil  Rights  Reaponsibilities 
1.    Coverage  of  Sex  Dlscrialmitlon 
A^erious.  liaitation  of  the  Civil  Rights  Act  of  1964  Is  that 
It  does  not  prohibit  sex  dlscrinlnation  in  the  distribution  of 
Federal  assistance.    To  cospensate  for  this  linltation,  in  wJarch 
1973  flSDI  protKilgated  regulations  prohibiting  discrlainatlon  on  the 


582.  The  prograa  entiled  approxinately  1,500  youths^  annually.  The 
Foreat  Service  of  the  Departnent  of  Agriculture  (USDA)  enrolled  an 
additional  1,500*    Funds  for  operating  the  carrps  were  §3.5  nillion 
total  for  both  USDI  and  USDA  for  the  sussser  oi^l973.    For  1974,  §10 
million  was  requested. 

f 

583.  These  include  such  Department  of  tabor  f^rograss  as  the  Job  Corps, 
Ope?atlon  Halnitreaa,  Neighborhood  Youth  Corps,  and  the  Concentrated 
Eaj^byoent  Prograa. 

584.  See  pp.  257-58  infra. 

Er|c        ^       '  .    24  ' 
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'  585 
hssis  of  sex  lo  its  federal ly-aasisced  progress*        U^BI  used  the 

5SS 

Secretary  of  the  Itsterior  s  statutory  aathority  ^    as  the  basis 

for  this  -cfeange,  vlilch^was  r^de  in  the  ^oto  of  as  ar;esd::::est  to  t!^e 

Title  VI  regulations*^  The  nev  lacgtsage  reads  -as  foliows:  . 

W&erever  the  terta  **oa  the  groutids  of  race^ 
-  color>  or  tsatiotial  origin"  appears  in  this    '  ' 
part^  it  is  changed  to  read  "ott  the  gro^ard^^ 
of-race^^  color,  sex,  or  ^rional  origitr*** 

Although  this  is  a  creditable  accctaptiihseiJt"  vhich  fev  other 

agencies  have  atteripted,  usfortucately,  USBI^a  action  cay  have  bees 

illegal.  Since  it  did  cct  obtaii>  the  req^aire^  Sj^axderilal  approval  for 

5SS    -  --■'>' 
asen&jent*        Tcere  i!S>  fecvever,  at  least  otrer  o£her  wa>  it?  which 

USBI  coald  have  effected  a  prchi^ftioa  2f  a«  dlscritainatiM  in  the  pro- 

gra^^vhlch  it  fiends.    US2I  cc^ld  have  issj^ed  a  reg^clati^tj  prohibiriag 


"  C3ira>\  3  r.S.C.  ss  et  sec.  (1970),  acd 

42  U.S.C^  S  ;CC:d-I  ilJTC),  ^ —  ^ 

5-S^>    41  ?  17,1  V 

553.    Section  €"2  of  the  Civil  Eights  Act  cf  156^  states  that^chr-F^ederal 
ager^cy  exteizding  Federal  flrar-cial  assistance  is  a-^thorlzed  and  dixecte^i^. 
^^^?fft^  rtzlfis^ard  regt-larioiis  for  the  inplesentaticn  of  Xitle  71.    ^  U.S.C. 
f  ZZCZd^l  il57;i;.    txwever,  co  s-ucn  regtiianiona  can  ■:ec2ie  exi^rr'/e 
u:less  approved  by^  the  Pres^idjnt.'    Ihis  axithcrity  vas^  delegated,  tc  the 
Attcrrey  Cferexal  tircugl:  ZxecutJLve  Trder  11"^-^  in  Jani;:ary  19^4^* 
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 ,  !  

sex  dl5cnr:dnatlon  iti4epandently  of  its  Title       regulatlotis*        USDI  B 

anfortoMte  choice  of  cethods  to  acco^spllsh  a  prnhibitior^  agait^st  sex 

discriaicatiOQ  in  its  progracis  probably  arose  out  of  its  failure  to'  co* 

,  590 

ordinate  with  the  Bepartaent  of  Justice  on  how  best  to  acconplish  it,s  goals, 
, -CSDI  has  begun  to  ijspiesent  its  prohibition  against  sex  discrliiinatiott. 
During  fiscal  year  1974,  coQplian?:e  reviews  iticluded  an  assesstsent  of 
possible  sex  discriaination.    T^s  assesstsettt  often  focused  primarily  on 


589.    It  appears  that  the.  Secretary  of  the  Interior  has  the  authority 
CO  issue  such  reguiatioas  under  the  general  grant  of  power  in  5  U.S^C, 
iL301  (1970): 


The  head  of  an  Executive  Departaent  or  military 
departments  nay  prescribe  regulations  for  the 
govercasent  of  his  cepartaent,  the  conduct  of  -  its 
enployees>  the  distribution  and  perforaance  of, 

  its-4w»ita#Gg|  and  ■  the- cuttodya  uwij  and  presi^r^Taj 

tion  of  its  records,  papers,  and  proi^erty*  — 

550.    In  response  to  this  evaluation,  CSDI  stated: 

Since  no  one  has  passed  on  the  legality^  of  this 
regulation,  w»f  are  of  the  opinion^  that  the  sen- 
tence beginning  vith  "USDI's  unfortunate  choice 

should  be  deleted  froQ  the  report*  Lyons 
letter,  suora^note  547* 
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advisory  boards        employment;  Especially  in  the  BOR-funded  park  .systems. 
In  addition,  data  on  sex  of  partibipants  in  the  Youth  Conservation  Corps 
program /and  Hunter  Safety  Programs  were  being  monitored.    As  of  April  1975, 
however,,  one  problem  concerning  women  which  USDI  did  not  look  into  was  t;hat 
of  SC3C  segregation  in  sports  events  held  at  BOR- funded  park^ systems.  For 
example »  parks  were  permitting  the  use  "of  such  facilities  as  baseball 
^  diamonds  and  basketball  courts  by  private  groups  which  refused  to 
utiiizfe  women  players^  and  USJ)I  did  not  know  if  funded  parks  were  .per- 
mitting^ use  of  picnic  or  campsites  and  other  facifitles^by  clubs  or  other 
groups  which  restrict  their  membership  tp  only  one  sex.    Moreover  as  of 

;      July  1975  tJSDI  stated  that  it  liad  no  plans  to  investigate  this  problem 
591 

systematically.* 

2.    Coverage  of  Employment  Practices  of  Recipients 

The  employment  pr^aTctices  of  recipients  of  Federal  assistance  are 

*  *  * 

subject  to  Title  VI. coverage  if  a  primary  purpose  of  this  assistance 

^is  to  provide  etnployroeht  or  if  discrimiifatory  employment  practices  wi4l 
*  *  •  .  '  A 

^tend  to  exclude  any  individuals  from  participation  in,  to  deny  them  the 

benefits  pf,  or  mibject  them  to  discrimination  under  any  program  of 
^  592 

Federal  assistance.  *     USDI  officials  have  concluded  that  a  relationship 

crclsts  between  nondiscrfmination  in  employment  and  minority  and  female* 

593 

participation  in  many  USDI  programs^    since  they  believe  .tha^:  ^11  gib le 
.minority  ^nd  female  group  members  are  less  likely  to  achieve  full  partlcipa* 


591;    USDI  stated  that:  ' 

.         .  '     "  i  . 

Our  enforcement  in  this  area  must  be, decided  on 
a  case  by  case  basis.    To  date,  no  cas^s  related 
to  this  aspect  of  our  program  ha's^been  broUc^at 
to  pur  attention.    Additionally,  in  light  of  the 
fact  that  this  Is  a  recent  decision,  we  have  had 
little  opportunity  to  explote  this  area.  Id« 


^  592%    42  U.S.C.  5  2000d-3  (1970)." 
"  ERJC;93»    USDI  response,  supra   note  569. 

■~  2.47 
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594 

.  tioQ  In  a  program  if  no  or  few  olnorltles'  or  wocwn  are  eaployed  tir  It.  Applicants 

for  assistance  are  aow  required  to^cossait  thcaselves  to,  nondiscrlzaltrntion  in  their 

♦KpioytMmt  px^tticM         th«y  «igo  tht  «i«uraiic«  of  cot»pXi«nce  riijulr^i  of 

595 

ail  «pplic«nt«  for  thtie  program*      USDI,  howtvtr,  baa  not  infortotd  it* 

598 

applicants  what  action*  c^on«tltuta  tmployaant  ditcjrteination       or  vfaat  i« 
axpictad  oif  tbam  in  cooplying  with  tha  ap»un»nca»   A  co«pr«h«n*lve  lat  of  ^ 

atandard*  concaming  a^oal  opportunity  In  taployotnt  are  thbii  reflecttd  in  . 

-  '  '  ,    .  597 

the  gttidallnea  and  deciilona  of  the  Eqoal  Employoant  Opportunity  Cwaaitfion 

(EEOC);  but  USOI  haa  not  adopted  those  8.tandarda  as  iti  own  by  incorporation  into 
ita  ovfli  regulations  so  that  its  applicants  will  be  'oa  fonoal  notification  that 
to  be  in  coopliance  with  the  akaurancas  they  aign,  they  tsuat  be  In  compliance 
with  EEOC  atandardt* 

Sinilariy,  USDI  reipiires  appiicancs  and  recipients  to  have  an  affir- 
mative action  plan  on  file,  although  the  plans  are  only  required  iS^  prl»a<^^ 
purpose  of  the  assistance  is  coployoent  .or  if  employment  practices  tend 


594.  Id,  '  .  . 

595.  Xhii  asiurance  is  part  of  the  «t4ndardi«ed  Ftderal  grant -Ixi-aid. 
application  «od  is  discussed  further  in  Section  III  B,  iaSEft* 

596.  For  example,  a  recipient  nay  not  tcaow  that  .temtnatlng  ftesale  employeas 
bacaute  they  are  pregnant  constitutes  sex  diacrioihation,  •  ' 

597.  EEOG's  aex  discrlsjlnation  guidelines  are  published  at  29  C.F.R.  IS  JfOj 
et  sea.  (1974).    Its  guidelines  for  eoployee  aelectlon  procedures  arc  piAllshed 
it  29C.f:r.      I607.%tieg..  (1974).    l^a  guidelines  onMiscrtotnatlon  .because 
■of  national  origin  are  published  at  29  C,F.,ll.  1  1605  (1974). 


ERIC  . 
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to  affect  t\&  service*  anjl  benefits  readercd?®^   2he  plans  -are 
.ftott  required  to  conform  to  the  standards  set  fort-h.lo  Revised 

Ordeif  No,  4,  issued  by  the  Office  of  federal  Contract  Cw^liance  of  the 

*  599  *  •  ♦ 

Cep«te«t  of  Lal>or.       This  order  requires  a  utilization  analysis 

of  *che  fiaployer*s  «ork  force  to  determine  if  there  are  fewer  minorltiie 

or  tratea  to  eaelf  job  category  than  wuld  be  expected  by  their  «vdilabi?.ity 

for  the  job.    If  ninorities  are  underutilised  in  any  job  category,  the 

order  requirea  the  employer  to  take  appropriate  steps-,  lucludiug  the' 


598.    USDl  Dispartscntal  Manual,  Part  506  DM  1-5,  506.2.4A(13), 
4Ma|g^ia^^2&)^  ^roi it i8ion:..a>t^£jr  --eowfteiate-  eotteernins  t tsnrhr.  ;^ff  f TOsa^l^ 


acwoa  requirement  are  contained  in  letter  f r<^  Jeffrey      Miller,  Director, 
Office  of  Federal  Civil  Rights  Evaluation,  U.S.  Comsiisaion  on  Civil  Rights, 
to  Johft  U  Fulbright,  Assistant  Director  for  Title  VI,  USDl,  Nov;'  29,  1973* 

599,  ^  |^ey:ised  Order  No,  4  outlines  requirenenta  by  the  Office  of  Federal 
Contract  Cosapliance  of  the  Department  of  J^bor  for  being  In  eoaipllance  wich  ' 
gxecutjive  Order  112^6  by  noncona traction  contractors.  Executive  Order  JjL246, 
3  C.F.X,  173  (1973),  42  U.S.<:..f  2000e  (1970).   Office  of  Federal  CoWact 
Compliance,  levlacd  Order  M.  4,  41  C.P.R.  SS  60-2.  et  sea.  (1974).   While  the 
authority  of  this  order  ttselt  extends  only  to  coaspanies  that  jire  contractors 
of  the  Federal  Goveratcent,  the  order  deacrlbes  the  atepa  an  eoployet  should 
take  to  ensure  nondlscriolnatioii  In  caployne»t  practices  and  to  eliminate  af- 
fiLrisatlviSiy  underatilizatlon  of  nlnorlties  and  wotoen.   Revised  Order  Ko.  4 
isdiscussedat  leijgth  in  U.S.  Comlaaloa  on  Civil  Rights,  The  Federal  Civil 
*^ts  Enforccwnt  gffort-t974.  Vol   v:  To  gltoioate  Etpplo'v^nt  Dtacrlalnatlon 
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dcveiopaseat  of  nuoaric*!  goals  and  timetables;  to  remedy  the  underutilizacioo* 

OSDI'does  not  generally  review  the  retrulred  alfirnuattve  action  plans  except 
in  fche  course  of  cWUance.  reviews  or  i£  USDI  kas  an  indication  that  there  nmy 
1>e  noncocspUence/'^'^  Moreover,  even  where  tJSDI  reviews  the  plans,  it 
does  not  approve  or  disapprove  thcal^Wa  gives  less  credence  to 


600»    USDI  ataff  stated"  that;  .       .  '  .  .  , 

Order  Ko.  4  is  ncTt  used  itf  comiect4on  vlth  out  program. 
We  request  thafc  States  use  the  guidelines  ^'Af fimmtive 
Actiott  for  State  and  Local  Govenmcnts"  published  by 

.  „^  _  the      s.  Civil  Setvi^^e  Ccsaaission.   Lyons  letter,  ^    * 

,  XKot^  54y«     :  — 

Ihls  Cosaxiissloii  believes  thafct  ,    '       '  .  ^ 

...thcs  [Civil  Service]  GoaadLssion's  guidelines  do 
not  requite  Federal  agencies  adequaCely  to  assess  ^ 
the  disparities  in  their  .eoployiaent  profiles,  or  to 
dc»elop  gtfais  or  annual  objectives  for  elianlnating  - 
such 'disparities,  or  to  repbrt  «^^y  Pt^ess  mde  . 
'  la  teproving  the  status  of  minority  •^^^^f^^SPj^jL  * 
laent  in  their  work  forces.    I««t.wid„...-the  Ctraaission  » 
guidelines  eaphasixft  the  developowt  of  vaguely  de-^ 
Icribed  personnel  progr«««,...    n>»  pi-.mtt.,.ta  Emolovmont. 
tttaeriatRation,  supra  note'  59?,  at  89.  -.  t 

^01.  USDI  believes  that  this  is  a  responsibility  of  the  State  civil  service 
,  conoisaions  or  the  Equal  anploymenfc  OPP««:«°ity  Colston.  " 

Wfcera  interview,  sueEinote  549., This  is  not,  however,  a  tesponsi 
'  biilfcy  which^dta-carried  out  by. either  of  ^hese  agencies.    See  To  llltninate 
—ggploytaent  Di8cciininationtt*^upra  nnte  599,  at  chs.  X,2,  and  5. 


JWSDl  stated: 


Wc  do  not  approve  or  disapprove  itEflraativc  action 
plana  in  order  to  avoid  duplication  of  effort  or 
conflict  with  other  agencies.   During- 1974  we 
atteiapted  tirvorgniifete  an  •agreement  with  EEOC.  The 
efforts  to  reach  an  agreeoent  failed.   Lyons  letter. 


aupra  note  547.,    ^  y. 


This  Gooaalssion  notes,  however,-  chat^ilJLCcfiBeiJSS;^  prior  to 

ISttlnF?«qS^^ents  for  recipients'  planTiTfSr.more  likely  tj  reduce 
dSollSation  of  effort  or  copfeUct  with  other  agencies  than  is  abdication 
"spoSbility  for  «onltSkag  the  piHns-once-*iveH«^^_«.  develop^ 

Er|c  ,     2{5U      •  ' 


V   
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trSDX^'f  M^utriMMintt  for  thm  eohttntm  of  thsse  phiam  because^ 

^"^^  — -—^^ — -n5D3  ^" —  ^ —  - 

if  USDI  looka  At^  an  inadequata  plim      and  doaa  not  requlra  changcia, 

approval  ia  ittplieit^  and  the  aopXcyer  vould  have  a  logical  reason  lor 

aaauKing  tbat  the  plan  was  adii|uate«  ^* 


Daapita  thaaa  daficlanclaa»  ):ht  re^uireiient  of  an  a^£ir»at:ive  action 
platt  ia  an  isprovsMnt  o^r  fclie  past  Byktesx.   During   fiscal  year  1973.^ 
plMs  vara  raqulrad  iu^.^^            only  for  those  recipients  vhich  were 
XfdtiwMi  mi  vera  ^ound  to  he  deficient  in  fsinority  and  female  efflploynent* 
r'-'Hy  .^■,^^|■n-t^T^H^»^-^«^ld^:St^f^^«y  — —  


-Th«  Title  Vi  «t*l£  of  VSDI'*  Office  for  Equel  ^pOjjtunlty  (OEO)  U 

located  in  the  headquarti^a  off ica«   This  staff  is^  headed  by  the  Assistant 

^604  . 
Director  for  Title  VI»  a  GS^15^     vhose  major  responsibilities  include 

developing  and  inple^enting  civil  rights  programs,  training  staffs  processing 

'  y  605  ^ 

coDiplaintSt  and  providing  technical  assistance  to  program  staffs  Although 

he  Iil86  spends  tine  drafting  regulations  and  instructionsihe  has  insufficient  status 


603#/  In  response  to  the  Conwission^c  request  fot»  affirmative  actitjn  plann^. 
the#mly  pllcci  aj4)iiitted  as  a  sanple  by  tJSDX^  did  not  even  meet  USDI's  ' 
raquirament  for  setting  numaricAl  goals  andf' titDetables  but  merely^stated 
that  it  would  set  equitable  goals. 

604.  John  L*  PuH)right,  the  Assistant  Director  for  Title  vr>  had  been  in 
this  position  for  almost  tThree  yi^ars*  Jie Jhsd^greylq^^  for  tvo 
years  as  an^^qual  Imploymsnt  Opportunity  Officer in  the  U^S*  Fish  and" 
Wildlife.  Service.  .  • 

605.  iyoni  letter',  supra  note  547. 
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for  ensutinii  that  Ihcae  are  fully  -executed,  «•  bl«  pofitlon     OS0I  iot*  ii6c*^i » 


en»ble  him  to  critically  advise  the  program,  ttaff      of  the  bureaus  with 

•igttificant  Xittie  VI  reaponsibiliclei.^^''  The  At»i«tfcnt  Director  roporti  to  the 

'  '  608 

"the  Director  of  (K0»  vho  in  tujra  reporte  to  the  Under  Secretary  of  USDI. 
•  .  ,609 
Ihere  are  a  total  of  ICQ  «fc«f£  tneabera  viehin  OEO,    of  whoa  only  II  are 

id  the  Title  VI  office.   In  addition  to  the  Aaalatint  Director  theae 

include  a  apeciiil  asaiatant,  five  coopliance  offlcera,  oije  equal 

610 

opportimity  ^trainee,  and  three  aupport  ataff  * 


606.  l^tle  .VI  reaponalbiUtiea  f orVoRran  ataff  in  conatttueot  USpI 

 '-fmi  ^Tif^1llf^>>"    iffatf^at'itai'iTfa  TTT  firiiiy!"t"rfnTff'"T"^'*'^cft'^ 

foriuitiott  on  tlSDt  TitXt  VX  .poiicl««,  xtqiuirliig  that  applicant!  and 
raciplttntt  aubad^  aigned  aaaurfncan  of  TitXa  VI  cdspllancay  ra*- 
quiring  appiicantii  an$  xeclpienta  to  collect  .and  mali^tain  data  on 
Minority  and  feaale  participa^tlon  in^  Federal  aaaiiitance  prograas^ 
and  aaauring  >«jbority^^M^  female  participation  in  the  planning 

and  detvalop«ent  of  federally-aaalated  projecta*  l^SOX  pepaxrtmentral 
Manuil>  aupra  note  598« 

607,  U.SDI  atated:  '  .  _ 

"  r- 

'  The  Aaaiatant  Director  under  the  authority 
of  the  Dlrfictor  through 'fch'e^provilioni  of  . 
Part  210  lot  USDI^a  Depattment  KanuaJ/ 
haa  full  authoi^JLty  for  cnauri'nfe  that  all 
Title  VI  regulation*  and  inatructiona  are  ^ 
executed  by  program  ataff  of  the  buyeaua. 


Lyona 


letter*  aupra  note *547. 


608.  See  Exhibit  6,  on  p>^32  infra >  -  ; 

609.  The  bulk  of  USDf'i.  Office  for  Equal  Opportantty  ataff  ia.  asaigned 
'  to  c^ontract^  compliance*    Seventy  ataff  membeta,  allocated  among  « 
Haahington/D.C;  Anchorage,  Ala ika;  Denver,  Colo.;  and  Arlington,  Va. 
office!,  ire^aaigned  to  contract  compliance.    Twelve  othera  are  aaaigned 
to  the  DeparCment 'a  Federal  Employment  Program-rln  Waahington,  D.C.  and 
aeven  are  in  the  Office  ol  the  Director  of  OEO. 

610.  The  equal  opportunity  trainee  and  *one  of^  the  aupport  ataff  are 
temporary  poiitioni.  -        *  - 


•ntl*  VI  officials  have  oft«n  6xpr68sed  frustration  with  the 

liwited  size  of  their  staff,  and  the  difficulty  they^haye  in  carrying 

^  611 
out  many.  &t  their  objectives  with  Bd'.  few  people.      .  Fojs-  example. 

USOI  hopes  to  be  able  to  expand  the  coverage  of  its  Title  jnc  efforts 
"     ,  ,  -V  612 

nine  programs  it  hat  already  be'gun 'tt^  review,  More- 

_         5  .   .  ,,  "  ..  * 

,^|f;"^-^iSrM 'staff  limits  the  amount  of"  followup  activity  con- 

,^cted,  .  •  J  . 

"  V  In  addition,  OSDI  expects,  to  receive  more  complaints, of  discri- 
mination as  a  result  of  its'^effort^^t)  .publicize  the  irequirejients 
Q^-Iltle  VJ^^^    if  this  happens.  itok^s^ff-trirHr-be-ne^ 
gate  and  handle  the  additional- complaints.    Eurther,  USDI  .believes  that 
its  program  and  require^nts  could  be  more  effectively  carried  out  if 
"It  were  able  to  establish  Title  VI  field  offices. 


611.  Pulbrtght  and  Qual,ters  interview,  aupra  nore~549.  "  " 

612.  Telephone  interview  wltt;r  Richari  Qualterr,  Special  Agiifltant  to  the 
Assietafit  Director  for  Title  VI,  USDI,  Sept.  12,  -1^/^.    xhese  rtltte 
programs  are  Identified  in  tiote  549  aupra.  .USDl  haa  a  total  of  58  grant 
programa  aubject  to  Tit;le  VI.-  —  z.^ 

613.  '  Septeriber '1974  Qualtera  interview,  aupra  note  tri-2.    In  the-courae 

of  tta  compliance  reviewa  in  fiacal  yeAr  1974, ^OEO  contacted  local  minority 
groupa.    See  note  643  infra.    Theae  groupa  often  indicated  that  they  had 
'previoualy  been  unaware  that  USDI  had  a  civil  rights  program  Jtnd  expreaaed 
an  intereat  in  bringing  relevant  problems^to  USDI"^8  attention.    Fulbright , 
and  Qualtera  interview,  aupra  note  549.    In  early  1975  USDI  publiahed  a 
Title  VI  brochure  to  inform  the  public  of  the  obligations  and  prohibitions, 
impoaed'  By  Title^JVr. -  See  note  704  infra.  ^  -  - 
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,■       "  6X4  '  '      ■  ' 

USpi  toolt  «h,inoKain«te_««ount  of  tiae  ia'latuing  the  cooprehcntlve 

*^^f^'^^ti.v^^,^jiA^^  compliance  progrta. 

Th««»  proMdurit^iS^l^^^l  ia  ,  H»y  1974  ch.pteV  on  yederal  asaist«nce 

progrmt  iibich-l«  Included  to^i^lf *  Departweatml  Hteual  for  the  ute  of 

0SDI  «taf f ^   Tht  ch«pt«r  outlinM  the  specif icLJclvk  rights  rctponslhllitiM 

of  th«  Office  for  Equal  Opport;uiilty,  of  OSDIU  constituent  agencies,  and 

of  their  recipients..    It  sdareisei  such  issqes  as  affirmative  action  plana, 

i*o«n  to  advisory  hoards,  and  requirements  for  csrrying  out  complaint  ' 

.617  ' 

investigations^  and  preaward  end  postaward  compliance  reviews,  ^ 

The  manual  chapter  i^lacks  lome  important  lections  which  had 
heen  included  In  iearlier  draft  versioni^    For  exsmple,  in  a  1973 
draft  .Qf  thii  chspter,  USDI  hsd  planned  to,  require.!  Minority  Impact 
Statement  to  be  aubmitted  with  all  initlaL applications  for  Federal  ' 
aaaiatance  to  the  bureau  granting  luch  aiiiitance.  ^^jlje^^opoicd 


614.  USDI  stated  that,  "Z^hii/  ii  an  incorrect  statement.    Prior  to  the 
centralization  of  enforcementlLn  the  office  for  Equal  Opoortunity,,  Title  VI 
wai  covered  in  5.19^6  Departmental.  Manuaf/."    Lyons  letter,  supra  note  547. 

615.  USDI  staff  stated  that  preparation  of  this  chapter  began  in  April  1971. 
The  firsts  draft  of  this  chapter  took  18  months  to  complete.    This  draft 
contained  no  complaint  resolution  procedures  and  no  listing-of  civil  rights 
responsibilities  of  the^State  officials  involved,  in  its  programs.^  ,These 
omissions  have  been  corrected  in  the  final  chapter. .   Thus,  It  took 

USDI  over  ^three  years  to  issue  these  procedures. 

/  *•     *  . 

616.  USDI  Departmental  Manual/  supra  note  598  at  506.2.1,  et  seq. 

617.  The  Manual^s  treatment  of  each  of  these  issues  n^ill  be  discussed  furthe 
throughout  this  section.  'These  issues  and  others  were  discussed  in  comments 
made  by  this  Commission-on  the  proposed  chapter,    gee  Miller  letter.- supra 


note  .598.  ^ 


sCAtentent  would  have  included  a  report  of  how  oitnorltios  would  be  <i££ectcd  by  . 
'any  land  acquisition  process  Involved  in  the  grSni  and  how  miaocitles  would 
be  ittforwed  that  programs  were  operated  in  a  nondiscriminatory  fashion.  Also 
to  be  included  in  the  statement  were  racial,  etixalc,  and  sex  data  on  the  me<abaca 
of  any  advisory  commif:;iees  used  in  the  program  as  well  as  information  on  action 
taken  to  involve  minority  citizens  in  all  phases  of  the  program.   Although  thf2 

requirement  for  a  Minority  Impact  Statement  would  have  been  an  asset  to  OSDI's 

.  618  , 

Title  VI  program,     this  requirement  has  been  deleted  from  the  final  version 
of  the  chapter»v         ^  ,   


Another  deficiency  of  the  manual  chapter  is  that  the  requirement  that 

an  applicant  or  recipient  have  an  affirmative  action  plan'tieals  only  with 

619  . 

employment*       Althou^  an  early  draft  extended  the  requirement  to 
deficlenoiea  in  program  delivery    and,  therefore,  mandated  that  goals  be  set 
£b  J^nsure  that  the.  se^rvtces  provided  by  the  repipl^nts*  arii  equitably  utilized 
by  minorities  and  women,  no  mention  is  now  made  cohcet;ning  this  aspect  of 
affi^rmative  action.     ^  .  \  ^ 


*618.  *For  maKimum  effect,  however,  it  wpuld  have  been  necessary  for  USDI  to 

strengthen  the  proposed  requirement.    See  Miller  letter,  supra  note  598.. 

The  major  deficiency  of  the  statement  was  its  failure  to  re^quire  an  analysis  of 

the  anticipated  impact  of  a  proposed  project  on  women  or  minorities.  For 

example,  the  applicants  would  not  have  been  required  to  assess  the  effects 

upon  the  m'inorifcy  community  of  constructing  a  recreational  facility  at  a  particular 

location  or  to  determine  whether  a  proposed  irrigation  project  would  adequately 

serv^  minority  farmers  In  the  location  of  that  project • 

619.    USDI  Departmental  Magical,  supra  hote  598,  at  506. 2. 4. A  (13).    The  limita- 
tions on  employment  .requirements  are  discussed  earlier  in  Section  IB  2  supra. 


\  c 


->  ,          _  ^        ,    .  ,  .     •    *  ' 

Wior  to  fiscuil  year  1973,  all  applicants  for  USDI  assistance  vera 
required  to  sign  Dl  Fpm  13^0,  assuntoco      coopliancc.   In  a  aigntng  fchlo 
foto,  appUcanta  agreed  not  to  deny  benefits  to,  expludo  from  participation 
in,  or  otherwise  diaoriiainatc,  i^gaihst  any*  person  on  the  grounds  of  race, 
color,  or  national  origin,  in  its  pfogcaas. 

During  fiscal  year  1973,  CSOr  replaced  DI-1350  with  a  etundardizod  grant- 
in-aid  application  for  State  and  ^ocal  governoents  which  arc  recipients  of 
^eSeral 'aid. Circular  A-102,  |hich  is  the  General  Services  Adoinistration»8 
^tinstruction  for  uriifona  administrative  'requirejaetJts  for  Federal  grants-in-f id 
CO  state  and  focaf  govcmacnts,  requires  applicantTto  sign  a  ^tsssifccesE "to' 
comply  with  Title  VI.    Irt  the  case  o£  rionconstruction  grants,  the  applicant  Is 
rcq&ired  -to  coraai't  Itself,  in  accordance  with  Title  VI,  to  refrain  frosr,  cjsiploy- 
went  diaccimination  where  discrlxainatory  cmploymnt  practice©  will  result  in 
unequal  treatment  of  persons,  wjho  ire  or  should  be  benefitting  froas  the  federally- 
assisted  activity^      In  tbe^«e  of  eooatrxictioa  geauts,  however^  the  aaaur- 
ancg^ontaipa  j^o_proviglon  reWfcittg  to  jsmployraent  discriffllmtion/ 

^  Thus,  Circular  A-102  does  not  require  that. there  be  nondlseriminatlon  in 
the  employment  practices  of  a  facility  constructed  with  Federal  money. 

620.  Office  of  Management  and  Budget  Circular  A-102,  "Uniform  Administrative 
Requirements  for  Grants-in-Aid  to  State  ind  Local  Governments,"  Attachment  M, 
Standard  Forms  for  Applying  for  Federal  Assistance,  Sept.  8,  1972.  Responsi- 
bility for'  this  Circular  and  its  implementation  was  transferred  to  the  General 
Services  Administration  by  the' Off ice  of  Management  and, Budget,  Bulletin  No.  71^- 
4,  "Transferring  Circular  Responsibility  to  the  General  Services  Administration." 
Aug.  31,  1973.  .     '  ' 

621.  .  In  the*  cate  of  tionconitructlon  grants  applicanta  also  must  promise  not  to 
dlicrixalnate  In  emplojront  where  a  primary  purpose  of  che  grant  is  to  provide 
employments 
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otrdssion  Is  serious  bocatnc,  fftr  fxainpIe.K  even  tf  a  park  has 
received  noj^deral  fina^ilt-^ssist^ice  other  thffA  for  conatruction.  the 
w^loyaent  of'p«k  peraonnel ^send^lH^S^^Oic,  such  «  Ufe^rds,  sports 
director*,  «nd  other  park  attendants,  is  covered> Uttle^  Since 
the  bulk  o€  SOR  funds  are  used  for  construction  and  land  acjisttioiro^ 

Circul«r  A-lQa  undercuts  tkt  tequlxements  vhich  USDI  believes  should  be 

623 

imposed  on  it!^  recipients. 

-  ft  further  iieakness.  of-A-102  JLs  that  it  does  not  re^re  the^li- 
cant  CO-  coaait  itself  to  nondiscriaioation  on  the  basis  of  sex.  However 

^.iS^aBBlicsnts 


622     Id,   USDI  believes  that  its  recipients'  coploytaent  practices  are  often 
coJ^reillnder  Title  VI. .  Coverage  .of  ecrploymcnt  practices  of  litle  VI  recip- 
ients is  discussed  i4  detail  in  Section  I  B  2  suara. 

 iisdt'b  HuaLLlt>a-re«ar<H.-oft-6hia  O(nf,t«ion  Is  nncleax^Xo ' June  1973,  USPl's 

Of fi^T^TlqSfSpSSity,  SAinS  on  behalf  of  the  l>epart«ent,  infonned 
this  Cdooission.that:  '*  ,        .  . 

What  we  feel-'is  not  taken  under  consideration 
Is  that  once'\  project  is  developed  and .the  ^ 
construction  of  the -facility  lo  cocpleted, 
the  facility  cooes  under  the  purylew  of 
Title  VI.... We  were  not  consulted  on  this 

.     natter  until  the  circular  was  coopleted. 
VSm  response,  supra  note  569. 

In  July  1975,  however,  USDI  infonned  this  Cosaaission  that: 

Our  discussion  with  OHB  about  A-102  took^jiyc 
trior- to  final'  printing.  OHB  did  not  undercut 
our  requircfflcnts.    In  fact,  the  reason  we  did 
not  .pursue  the  question  further  was  on  advice 
froa  our  Solicitor.    It  was  his, opinion  that 
the  assurance  was  sufficient  to  cover  coploy-  .       -  ^ 
jaeht  if  it  became  necessary  to  pursue  coploy>' 
ncnt  with  a  recipient. "  Lyons  letter,  sugra 
,    '      note  547. 

624.    i.tottatton8  of  Circular  A»i02  are  discussed  in  more  detail  1« 
CoLssion  on  Civil  Rights,  |he.Feder«1  Civil  RiBhts  Enforcement  Effort 
— 1<)7A,  Vol.  VII.  ch.  1  (in  preparation).  j 


21U> 


23S 


&r  CSOI  assistance  say      sioasrara  cf  their  cUigacica  tc  pcavlia  e<pi3l  - 
oppcstmicy  cc  the  basis  ox  sex  in  CSlsi-assisted  grcgrscs. 
C.     Sreaward  Reviews    *  . 

A  preavard  review  is  a  cccgHaace  teclmiiiaa  whici  is  ,used  cc 
deteiaiBe  the  litle  VI  ccapUance  status  of  ac  applicant  pricr  to  tie 
jward  of  Federal  fioaacial  assistance.   Few  cnsite  preaward  Xitle  \1  re- 
views vere  perforaed  by  USDI  in  £S*e  past,  as  OEO  officials  stated  that 
there  v«  aa  abseace^gf  sujJi  authority  in  its  depart=ental.resulatieas. 

ever,  with  the  issdkice  af  USDX*s  new  qairaal  chapter  in  1974  cane  the 
sanetioo  fog  perforaing  sueix  reviews.    PSPI  designafes  far  a  r^^^.^^ 
review  all  applicants  applying  for  ?eder"ar;Eioaicial  assistance  of 
■  $500,000  or  wre,  applicants  which  have  not  ccnplled  .    .  ^ecoosendatioas 
fay  OSO,  and  applicants  .which  have  pre^^eusly  dtscrlainated  against  persons 

on  the  grounds  of  race,  color,  sex,  or  natiocal  origin.  

Aaong  those  itens  which  applicants  syhject  to  a  preaward  review- 
are  required  to  subait  include:    (f)  a  nap  Indicating  the  project 
location,  the  lOMtion  of  facilities  and/or  projects  of  a  sinilar 
natxire,  and  the  areas  where  there  are  concentratioiK  of  nesbers  of 
Binority  groups;  (2)  brochures  aiid  literature  relating  to  the  ^>roject 
and/or  prograa  under  which  the  project  is  adalnlstered;  (3)  a  description 


^i^'^^lf^^'^i^  "^^^  "^^^^  ^-  ?"i«>ri&ht.  Assistant  Director  for  Title 
VI,,  Office  of  Equal  Oppprtunity,  USDI,  June  26,  1973. 

626.    USDI  Departoental  Manual,  aupra  note  598,  at  506.3.1,  et  seq. 
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of  advisory  bc^ri  or  cosaission  cenbership  detMUrg  the  participation 
*  ♦  -  - 

of  seafcer^  of  oinority  wctaenj  (4)  statistics  which  show  the 

total  esploysteot  of  cenbers  of  alnority  groups  and  wo!sett  by  categcirj  and 

(5)  if  available,  a  copy  of  the  applicant's  civil  rigHts  policy  ^tatetsent 

623  ^  , 

and  affixaacive  action  plan*        .USDI  fails  to  reiiuest,  however,  racial, 

ethnic,  and  sex  data  on  those  persons  served  by  the  project  or  prograa. 

Thus,  USBI  cannot  detertaine  whether  the  project  or  program  will  reach 

ainorities  or^'wccen  on  an  equitable  bas^is.-        ^  * 


The  fact  that  USDI  has  added  preaward  reviews  to  its  cotspltance 

m-v^graa  Is  an  l!nportant  step  forward,  as  it  should  enable  USDl  to  correct 

Title  VI  deficiencies- prior  to  the  release  of  funds.    For  exasple,  if, 

prior  to~  awarding  BOR  grants  for  the  acquisition  of  lard'  for  recreation 

purposes,  a  review  discloses  deficiencies,  such  as  in  site  selection,  the 

«  629 
applicant  can  fee  required  co  correct  thea  prior  to  the  release  of  fupds. 


627.  According  to  the  annual,         followipg  eniplo^ent  categori^^^^ 

b«  uaad:  .upexvl*ory,  profeaaional,  technic*!  or  skilled,  clerical,  and 
laborers,    id*,  at  506.3.7  (2)(g). 

628.  ii.,  at '506.3. 7  (2) Co). 

629     The  Cosaiasion  has  previously  recomecded  that  preaward  seviewa 
S  ;«rfoLed  to  eaaare  thit  applicants  «et  the  conditions  required 
Stlt  TI^oS  any  wsiatance  la  given.    See  U.S.  <toxii38ion  on  CivU 
^;'ri    — ^..r:.^..,  ...nrce^t  Effort  230  a^^O) .  |he^deral 
jj^l  M:^5^nr^'>^t- Effort:  One  Year  later  142-43  (19717, 
Th^  gedeSl  Ci^l  Rights  Enfo^^^n^  F.ffort-A  Seasseasiaent  95-96  (1973). 
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•Ih^5doc«tlon  of  «  pari?  and  the  type  of  facilities  pcovidod  can  easily 
deteraine  who  will  use  thea.    Only  ,tj||ij^ieavafa  reviews  can  CEO 
effactiyislj^  enforce  a  re.quirei^nt  '^^*^BBtecatJo«w  and  other 

facilities  Will^b^  planned      that^ll  g^RriU  be  served.  * 

"       *       .   •   ~_  • 

t^jjUf         It  should  be  noted  that  these  reviews  are  essentially  desk  audits 
and  not  onsite  reviews.   As  of  April  1975  USDI  had  conducted  only  one 

, .       '  *  ■  630_  -  - 

onsite  preawajrd  review?  this-was-fix  a  parish  "     in  loufaiana  ^ere  there  * 
-<    had  been  «  request  for  money  for  land  acquisiti-on '  f or  a  cotanunity  center, 
In  its"  JUhe  1974  investigation,  USDI  found  that  there  had  been  little 
consultatfon  with  cbominity  pan:t4cipattfcfl-4it^4ie-p^«r-i4rfv!<^^ 


system  and  no  effort  had  been  made  to  remedy  any  past  discrimination. 

For  example,  rather  than  integrate  the  city's  pools^  city  officials      *  . 

closed  them.   The  white  pool,  however,  only  had  its  pump  cut  off,  where'as 

theiblack  po61  had  been  filled%th  dirti    USDI  temporarily  and  "unofficially 

.Referred  funding  iil  this  areS,  iile  awaiting  a  legal  opinion  from  Interix>r'8 

633  ♦  - 

Solicitor        as  to  what  action  it  cduld  take.    By  May'l975  coQpli«ice  had 


af 

—    620*   A^p«riih  !•  *  civil  dlviiion  in  Loulsian*,  correspondltig  to  a, county* 
-  631^   Tha  raviaw  was  conductad  in  tha  Parish  of  West  Baton  Rouge/  Louisiana. 
632*    Fulbright  and  Qualtara  intarvitw,  tuDra  note  549. 
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•^issS-Sfc^  <«*r  ____ 

'  .  not  been  achieved  ^^^ISfeteotisea  the  LouiBlanftJSca&c^iarks  saO- 

Recreation  CoBndssioa  that  action  would  be  initiated  to  debar  West 

634        ,  J^V- 
Baton  Rouge-froa  participating  in  USDI's  prograa.  .  , 


*  D»     Poatawaird  Reviewfl 

At  the  outset  of  fiscal,  year  1972,  ..VSDI  eiabarked  upon  a*Br«8*^^  *  » 
.  df»po8taward  statewide  xeviews  e£  Ibcal  park  systems.  ^  '.Its  g^^?i||ts_lft-._ 
review  parks  in  all  States.   USDI  conducted  reviews  in  thixcy-f4ra^. 

States  durlos  fiscal  year  1972  and  in  12  States  and  the  District  ai/     •  _ 

636  ,  f  .< 

Col^Imbia  during  fiscal  yfear  1973.         Daspite  the  potential  ^or  dis-^^^*^.  • 

637  " 

.xrjtain«tlon  Jln.jnany.- USDI- programs,      _„throughJciac9l.  xear^  19-72  ySDI    ^ 

postaward  onslte  canpliance  reviews  were  limited  to  recipients  undor 

pro^itja?  lidailniatered  by  the  Bureau  of  Outdoor  Recreation.  ,  ^ 

iB  fiscal  year  1973,  OSDI  conducted  a  few  reviews  of  other      -  . 

638 

USDI  programs,  principally  water  and  irrigation  assistance.         By  fiscal 


634*    Letter  from  Edward  £.-Shelton,^  Director,  Office  for  JSqual  Opportunity,  ^ 
USDI,  to  Gilbert      Lagasse,  Director,  Louisiana  State  Parks  and  Recreation 
Coomi^sion,  May  14,  1975 »  • 

$35.^    Alj*ough  moat  recipients  of  USDI  assistance  are  local  jurisdictions,^ 
reviews  xfr^  generally  done  on  a  statewide  basis  • 

636*    California  was  reviewed  in  both  1972  and  1973.    See  discussion  on  pp.  ^ 
7^0-52  infra*    The  four  Statfe^  not  reviewed  during  Jhis  period  were  Alaska, 
Sit  ^^askaf  andVscfnsto.    Alaska  and  Hawail\ere  never  reviewed, because 
S  Save!  «?eMes  for  onsite- reviews  were  prohibitive.    Nebraska  and 
Wisconsin  jparks  were  reviewed  during  fiscal  year  1974. 

'  637.    See  Section  II  supra.  Civil  Rights  and  Program  Responsibilities. 
638,,  These  are  discussed  on  pp.  250-52  infra* 


ye«r.I974,        hod  otpsndcsl  its  ravi«s«.'to  cov&t  the  ninftjiutjor  VSJil 

m%t$B*  witH*  title  VI  Isipltc«tioa« J       however,  Und>  and  Water  Conier-  ' 

'  640  ■  / 

vatioii'E^d  program*  ^ioatlnued  to  receive  major  priority.       During  / 
•  •    '  '  ,    64i     •  .  ~  '    •  / 

-  that  ye«^  113^  recipients  were  reviewed.    .     Thwe  |^«w|..|frv«d 

■  ^  a^duaX  p^ose.    Not  otay  .wfer&  they  used  to  asseaa  coapliance  with  - 

V    Title  VI  by  ini|tviduai  USDI  recipients,"  but  they  alao  were  uaed  by 

.  USDI  *taff~i:«r-attCEjpt  to  determine  nhe'typei  of  Uttfijt.  VI jproblena  which 

occut  in  USDI-funded  groirana  and  to  gefc  an  idea' of  how  beat  to  aarahall 

■*      ,  •  .  -  -■ 

OSDE  Teaources. to  combat' the  problcaa  they  found. 
—  .  -  -;  -;-lg-S*gjl-a£ate^^  review^  USpi  a  elected  ,  approxinuttely 

five  pic«l  park  aysteas  to  be  exAiined-^  ~U5Dt-6f ficiala  atatad  that  their 
^    ^Jecttona  were  based  on  whether  any  problema  were  encoujitered  in  a  previoua 
^-    Mvi*  of  a  park  aystem,  whether  any  complaints  had  been  received,  the  ai«e 
C'  park  ayatep,  and  the  number  of*  minoritiea' reaiding  in  the  area  of  the 


P#ck  ayatem,         Iq  the  majority  of  these  reviews,  the  focua  waa  on 
e^ralffiil^ng.  ^pmplojment -da^ta-  in  the  State  and  county  park  ayateoa,  making 
viaiMil  checka'to  determine  minority  use  of  park  and  tecreation  facilities, 
•  f 'ff taik^g  with  leaders  and  members  of  minority  group  organizationa  to"  ' 


639;  Ttw^e  programs  arc  Itsted  in  note  549  aupra , 
^     6^0*   }*yoxin  letter,  supra  pote  547.  o 

C-  Jtklii;  rf-'?«f  ^"  ^"  t&e' field  from  April  to 

\  igeptember  of  1974  conducting  these  compliance  reviewa.    The  113  recio-- 
ient^  reviewed  included  reviews  of  322.proJect8.    DuriSg  these  reviewa. 
21  minority  organizations  and  129  minority  individuals  were  contacted. 
'  «  groups  were  not  represented  in  these  figures,  although  USDI 

■  /iL**^      Include  them  in  their  1975  reviews.   Telephone  interview 

;^with  John  L.  Fulbright,  Aasistaot  Director,  for  Title  VI.  £)ffice  of  Eaual 
^  .Opportuhtty,  USDI,  Apr.  8,  1975. 


642:  Telephone  interview  with  John  L.  Fulbright,  Assistant  Director 
for  Title  VX,  Office  of  Equal  Opportunity,  USDI,  Nov.  19,  1973. 


detemtRC  If  p*rlc  sites  were  meeting  the  needs; the  minority  codimmity^ 
In  diost  States^  US0I  tnadc  recommendations  for  the  Improvement  of  the 
State's  program.    The  States  were  giMieraily  asked'to  take  some  oFHI  of 
these,  atepsi    (1)  to  establish  a  system  for  collecting  and  reporting 


racial  and  ethnic  data  on  utilixation  of  facilities,  (2)  to  increase 
«4>ioyoent  opportunities  for  mlitoritles,  ^t  aU  grade  levels,  (3)  to  make 
efforts  to  improve  comntinication  with  minority  comaunities  in  oider  to 
givt  then  an  opportxmity  to  become  involved  in  the  planning  process,  (4) 
to  include  minority  group  members  on  appointed'  advisory  board  and  com- 
taissions,  and  (5)  to  ensure  that  State  park  system's  brochures  and,  booklets 
include  pictures  and  illustrations  depicting  minority  group  members 
participating  in  recreational  activities. 

In  most  cases ^  the  Director  of  the  State  Park  System  submitted 
a  letter  to  USDI  indicating  what  action  had  been  or  would  be  taken 
on  each  of  the  recoiai^datibnsl;^  ^  staff  reported  that  since.  States 
.gen^y^lly  agreed  ta. adopt  their  recommendations,  no  findings  of  non-  '  -i  


643^*  These  minority 'organizations  ihcj;uded  such  groups  as  the  National 
Association  iEor  the  Advancement  of  Colored  People  (NAACP) ,  the  National 
Urban  League,  and  the  League  of  United  Latin  American  CitizAs  (LULAC). 
FuTbright  and  Qualters  interview,  'supra  fiot0  549.  )  ^ 

eiitk.  Women  were  not  mentioned  in  these  recommendations  because  the  bulk  of. 
USDI  statewide  park  syst^  reviews  Were  conducted  prior  to  USDi's  amendment 
of*'-it8  Title  VI  regulations  to  include  a  proscription  of  sex  discrimination. 
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cotapllance  were  made  and  no  funds  were  terminated. 

Where  States  promised  to correct  deficiencies,  USDI  accepted  these 

promises  almost  unquestioningly.    This  passive  approach  to  enforping  its 

recommendations  allowed  the  many  effectively  segregated  park  systems 

'  646 

in  this  coyntry  to  remain  as  such,  .        This  is  well  illustrated  by  USDI's 

caapliance  activities  in  Louisiana.'    During  fiscrfl  year  1972,  USDI  made 

findings  of  segregation  in  the  park  systems  of  New  Iberia,  Rayne,  and 

647. 

Ville  Platte,  Louisiana.  In  the  city  of  New  Iberia,  jthe  USDI- 

report  quoted  the  Superintendent  of  Parks  and  Recreation  as  stating 
that  recreation  programs,  were  segregated  by  choice,  and  that  it  was 


645.  USDI  officials  noted  that  the-'Department  of  Justice  has  authority  to 
issue  guidelines  for  ,determihing»how  long  successful  negotiations  should  be 
permitted  to  continue  before  fund  termination,  but  had  not  done  so.  Fulbright 
.and  Qualters  interview,  supra  note.  549.    USDI  staff  stated  that  currently  if 
a  State  resisted  adopting  their  recommendations  they  believed  that  they  would  - 
^have  to  continue  negotiating  indefinitely,  in  that  top  USDI  officials  would-  . 
not  support  fund  termination,  unless  every  conceivable  effort  to  achieve 
voluntary  compliance  had  been-exhausted,— —  —  ^  

USDI  stated  that  the  Shelton  letter  mentioned  in  note  634  slipra  "is  a  dear 
indication  that  It  is  not  our  policy  to  negotiate  indefinililTT  The  word 
indefinitely'  should  be  removed."    Lyons  letter,  supra  note  5d7.    This  -letter 
nJir  J!^  dated  May  14,  1975,  requires  one  noncomplfe  Applicant  to  proved"  ' 
USDI  with  an  acceptable  affirmative  action  plan  within  30  days  or  face  debarment 

M       I'  II    n  .         stated -fehat  its  purpose  ia-providing  the  letter  was  to 
update  the  Commisaiqn  on  our  progress,  bn  this  rase.";<.  Id.    Since  no  other 
documents  were  supplied,  It  would  ^appear  ihat  as  of  Jul7'2.  1975.  more  than  . 
two  weeks  after  the  plan  was  duei-^ii  haf  naither  r^^ceived  the  pl^  nor  " 
carried  through  with  its  warning"  that' It  irould  Initiate  sanctions  against 
the  recipient,  .  ' 


646.  USDI.  stated  that  this  allegation  "is  not  descriptive  of  our  aporoacH 
to  enfosfipment..    Again^v/e  would  refer  you  to  /thl'Shelton  letSr  suSJf 
note  b34/.    Similar  action  has  been  taken  agaltii  otSer  r2cipieS?S.-^nfl 
etrerj—aupra-note-  547-»-  ■  ^    .  ,  , 


647.  USDI  Title  VI  Compliance  Evaluation,  Louisiana  State  Parka 
Recreation  Coniaisslon  (undated).  ocace  parks  and 


•;  .„                    '  "...       '  t 

.  -              '                    %                     245                 ■             "  • 

'  not  practical  for  black  recreation  superyipors  to  coach  integrated  or 

white  groups •    In  the  city  of  Rayne,  minority  residents  provided  USDI 

with  evidence  that  the  two  swimning  pools  in  the  town  were  operated  on 

ft 

a  segregated  basis.    These  residents  were  not  permitted  to  litilize 

V            Rayne's  Recreation  Center,  and  the  mayor  of  Rayne  had  publicly  stated 

"^"^   that  the  pools  would  remain  segregated,  '  In  Ville  Platte,  USDI  found 

that  thfe  two"  segregated  pools  had  been  Integrated,  but  then  closed 

because  the  white  and  black  children  had  started  to  "co-mingle."  A 

private  pool  was  available  for  whites  only. 

USDI  recommended  that  the  park  system  take  action  to? 

actively  seek  minority  .groijp  membership 

on  il^creation  boards  and  cocmlssloos,  , 

^  ? 

exert  leade^rship  and  take  positive  steps 
\,      ^                    to  Integrate  recreation  ataffs  and  open:j  < 
facilities  to  everyone,  , 

remind  lockl  officials  that  projects 

aijd  recreational  programs  receiving     *  \ 

"    ^     T^ifetaX  financial  asslstancii  mus.t  fae         .  — — —  ^  ^ 

 _ .                operated  on -^r  nbndiacrlalnatory -basis*.  -648            -  -  

Ihe  Louisiana  State  Parka  and  Recreation  Commission  (LSPRC),  together 

with  the  Louisiana  Recreatlorial  Advisory  Council,  formed  an  ad  hoc 

coamlttte  which  concluded  that  tha  parka  and  recreation  programs  In 

both  RAyne  and  tiew  Iberia  ware  completely  Integrated*   USDI  did  not. 

- 

;    ^         however,  question  the  cocnmittee*i  definition  of  "Integratcdt**  Thl« 

deHnltlon  cS'early  did  not  mein  that  minorities  and  nonminotitiea  were 

using  the  same  park  cyatm  freelyt   The  committee  cosimmlcated  its  • 

* 

awartness  of  the  effectlve)Ly  segregated  u4*ge  of  the  park  systecls  when 

r-          648.  |d. 

•  • 

".  / 

:  ERjc   ■    -     •    .       ^     ,            •  .  ■  .- 

,1 
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it  .reported  thtt  perk?  In  both  minority  end  nonmlnprity  eree^  were 

^cellently  maintained  artd  that  any  de' facto  iegregatlon  was  due  to 

.  "freedoo.  of,  choice."         It  argued  that  USDI'af  recoianendationa  were  . 

already  In  effect;    In  addition,  tlie  State  conniiealon  claiaed  that 

it  had  no  juriadlction  over'  the  park  tyatta  o?,Ville  Platte  and 

could  loake  ho  changea*    /  ^  , 

After  an  exchange  of  correspondence  on  thc^  patter,  USDI  accepted  . 

the  coBfflittec'a  wcplanationa  and  did  not  require  further  action  hy^ 

the  State*   With  regard  to  ViUe  Plaiy:e,  USDI  did  not  attenspt  to 

determine  Aether  ft  had  jurisdiction  to  requite  corrections,  nor 

di4  it  share  its  findings  with  the  Departnent  of  Justice*         As  of 

*  '  • 

April  1975,  no  full  review*  of  any  of  theae  three  area*  in  Louiiiana  ^ 


'  649.  See  letCter  from  Laaar  Gihaon,  Director-"I.iai«on  Officer^  toyilaiaoa 
/State  farSa  and~Recre«Cioa  Ckwaiiaion,  to  Bdi^ard  E.  Shaltoh,  Director, 
Office  for  Equal  Opportunity,  OSDI,  ^une  7,  1972. 

650.  If,  in  fact,  there  ia  no  USDX  jXlriadictlon,  in  Villa  BUtte,  lt,i 
finding*  concerning"  that  cocBJunlty  ahouid  have  beija  forwarded  to  this 
Deparfaacot  of  Juatice  for  a  detemlnation  of  whether  a  lawsuit  chacgiOg 
a  violation  of  TipU  til  of  the  .Civil  Right*  Act  of  I96i^  could  have  been 
'  brought.   For  a  dlacuaslpn  of  litlc  HI,  •«&  nofce  709  infra. 


"   •   -  «^ 


    ■      247  ■     •    ~-   - 

'  •     .        .  651* 
had*  been  ^conducted*     ,  -      ♦        *  ^ 

Even  where  the  State  agrees  to  take  USDI's  reconxne^dations,  non-* 

compliance  may  continue.    For  example,  in  1972,  USDI  reviewed  a  private 

cliib,.  the  Crab  Orchard  Boat  and  Yacht  Club,  in  Crab  Orchard,  Illinois, 

;Which  used  OSDI  land  for  ita  facilities  and  hala  an  aii-white  membersuip.* 

USDI  bec^e  aware  of  this  situation  in  January  1972  during  a  review  of 

.  '652  ^ 
the  Illinois  Park  System.         In  March  1972,  the  Club  amended  its  bylaws 

to  include  a  nondiscriminatory,  statement  on  Membership  and  promised  to 

It     >        ^    '  , 


65l»  Apr^  il975'Fultiright  interview,  supra  note  641»    See  also  Fulbjj^ght  and 
Qualters  interview,  supra  ftote  549 •   In  July  1975,  US!)I  stated  that  "the  ,  ' 

'  jsituations  In  Louisiana  were  Inaccurately  reported  by  professionals  who 
V  arrno  longer  with  our  program,"   Lyons  letter^  -supra  note  547»  However, 
USBI  did  not  provide  any  information  as  to  what  the  inaccuracies  were  or 
how  USDI  discovered  them*  ^   *  .  '      *X  ^  ^ 

JJSDl  did  conduct  a  compliance  XGvlet^  of  Louisiana  in  Jufte  197>^  but  did 
]npt  include  any  of  the  areas  where  noncompliance  had  been  found  in  its 
i§72  revijsw^.   It  ^did,  however,  conduct  an  onsite  inspection  of  the  CiQr 
of  Rayne  swlioniftg  pool  situation  and  dl^scovered  that  at  the  Edward  Morris 
Clark  Swiming*Pool,  a  predominantly  biack  pool,  a  sign  was^  displayed 
stating  thdt  "Rayne jRecreatlonal  Facilities  are  open  to  all  persons  regardleaa 
,  *  af  rac0,  edtdtT^^^x,      Mtipnal  orlgto,"  Thetfe  mn  m  sucH  sign,  feowevec, 

at  the  Rayne  Municipal  Swimming  Pool,  a  pjrcdoroinantly  white  pool.   As  a  * 
/result  USDI  included  in  its  r^jaomraendations  to  its  1$>4  review  that  "the 
City  of  Rayne  erect  a  sign,  at  Rayne  Municipal  S^^ritiKning  Pool  using  identical 
language  to  the  sign  at.  Edward  Morris  Clark  Swimming  Pool*"   Id*  and  letter 
from  Edward      Sheiton,  Director,  Office  for  Equal  Opportunity,  USDI,  to 
Mr«  . Gilbert  C«  Lagasse,  Director,  Louisiana  State  Parks  and  Re<^reation 
Cosmiasion,  Aug«  2,  1974*    USDI  later  received  a  response  from  the  City 
o£  Rayne  with  a  picture  of  the  ^ign  which  had  been  erected  to  comply  with 
USDI'iS  requests   Letter  from  Joseph  S«  Richard,  City  Clerk,  City  of  Rayne, 
La«,  to  Hr«  Gilbert  C«  Lagal^se,  Director,  Louisiana  State  Parks  sihd 
Recreation  Commission,  Oct.  28,  1974» 

652*  Memorandum  from  John  J*  Scott,  Assistant  Solicitor,  Civil  Rights, 
Office  of  dho  Solicitor,  USDI,  to  the.  Director,  Office  for  Hqual 
Opportunity,  USDI,  "Crab  Orchard  Boat  and  Yacht  CIuI^-tA  private  club 
on  public  u$c  lands,"  Jan*  13,  1972^*'  The  park  systcci  Itself  was 

— ^ound-4ri^-*Gi^?lanefi^ —  ~ — — — —  __....-.™^> 
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653  .  .     '  . 

recruit  minorities*        Although  this*  ciommitment  is  commendable ,  when 

USDI  visited.  Crab  Orchard  during  its  1974  reviews,  there  were  still  no 

minority  iftember^  ift  the  Club,  even  though  the  Club  had  reserved  40  memberships 

for  iaittorlty  applicants.    Other  than  encouraging  The  Club  to  advertise 

these  memberships,  USDI  has  not  taken  steps  to  determine  what  obstacles  may 


f     still  exist  to  minority  membership  or  to  ensure  that  the  Club  has  taken 

*  ,  654         '  ^^^.^^^ 

^  additional  affirmative  steps  to  recruit  minorities.  '  ^/ 

 ,         USDI  has  conducted  few  followip  reviews  to  ensure  that  its 

r<:icocinen4a.tlons  fre^cAx^ied  out.   A  Te\riew;of  Virginia  In  the  ^OTmer  <^  * 
?  655      \  -  ^  V—  -  .         '  ,    .  ; 

of  1971        found  that  the:c«ver^  some  park  areas  with  very  little  blaclc     !.  ^ 

/•     .        ^        '  "'^  ^    '  'y'\  I 

^  use*  .For  example^  qoodwl^  Lake  State  Fmrk,  |»iit:orlcally  a  white  payk, 
.    continued  to  be  used  almost  exclusively  by  whites^        although  it  is 
adjacent  to  Prince  Edward  lake  State  Park,  historically  a  black  park. 


653 »  Hovctabef  1973  Pulbrfght  interview,  supra  note  642* 

654.  In  response  fco  this,  USDI  stated: 

^  »  

^         \  Your  descr4,pcion  ot  our  cc^piianco  work  with  the 

€rab'6r<Aard  §oat  and  Yacht  Club  appears  unfair. ' 
.  We  got  40  slots  reserved  for  Mnoritles  mA  we  . 

^  required  that  ittfese  slots  be  advertised  In  the 

media  serv|,i4t  the  minority  cCTsunity*  These 
ore  inqpo^t&nt  affirmative  action  steps  to  en» 
sur<i  nondidcrimination  oxiiL  should  not  be  given 
negativi^  implications*  ,  Lyons  tetter ^^suora 

f  note  547*  .     ;     \  /  ' 

6S5#  USDI  Title  VI  On-Site  Inspection  Report  of  the  Cosaaonwealch  of 
Virginia  State  and  Othw  Kuntclpal  Parks,  June  20-28,  1971,  by 

.  Anthony      Stofano,  Contract  Cosjpliance  Officer,  Office  for  Equal 

J  Opportunity,* USDI# 

656  •  At  the  tiisie  of  the  r^qdopliance  review,  no  blacks  were  awng  the 
approxlciately  200  visitors  ♦ 


EMC     ;  , 
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which  continued  to  be  used  almosj:  exclusively  by  blacks.  At  Prince 

Edward  Lake  State  Park,  with  one  exception,  all  employees  and  concessionaires 
^  were  black.  .  At  all  other  Virginia  parks  all  employees  and  concessionaires 
were  white.    liSDI  informed  Virginia  of  its  findings.    As  a  result,  Virginia 
agteed:  " 

^^^^-UX)  to- post  sigjis  throughout  the  park  system 
r  .  ^  ;Jhiting  that  all  facilities  are  open  without 
.   .^.^JT'Cgmrd  to  race,  color,  or  national  origin  and 
(       (^V  ^  ^in8ure  that  all  news  releases  would  carry 
"  .  '         same  assurances; 


9 


^  (2)  to  review  park  brochures  .to  display  in- 
tegrated use  of  park  facilities  and;;Contain 
information  on  how  to  file  grievances; 

(3)  to'  submit  ||:p  USP|  a  .revisefd  affirmative 
-^"'action  plaii  for  the  employment  of  minority 

park  personnel; 

(4)  to  inolude  provisions  in-^ll  futurfe  ^ 
contracts  with"  concession  areas  for  equal 
employment  opportunity  and  equal  access 
to  setviccs;  and  f 

(5)  CO  submit  a  plan  for  resolving  the  de-facto 
-segr^afeioD-of-^Br-ince-Edward^.and^Goodwia  Lake 


State  Parks*  658 


^57.  At  the  time  of  the  compliance  review,  fto  white  visitors  w^re  ob« 
\  served  at  this*  park**   At  one  time  tjiis  was  palled  Prince  Edward 
lake  •Negro  State  Park.    SevcraJ  years  ^^^ftcir  the  name  had  been  changed, 
however,  the  State  of  Virginia  coritiidiyfad  .to  indicatb  through  pictures 
in  brochurcs^  that  this  park  was  for  btacks^  ^Sce  U.S.  Commission  on 
Civil  Rights  3^  Federal  Civil  Rifthts  Enforcement  Effort  17  (1971). 

^658.  tetter  froaH.Uack  Blues teln,  As63pftant  Director,  Contract  and 
Tide  VI  Compliance,  USDI^  to  Elbert  Coxy  .Director,  Comtnlsoion  on 
Outdoor  Recreation,  Coaoponwcalth  of  Virginia,  Sept.  16,  1971. 
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^Although  ^correspondence  from  Virginia  park  officials  indicated  that 

these  suggeste^l  plans  were  being  carried  out,  a s  ^f  April  1975,  USDI  had 

not  conducted5;j»;,followup  review  of  Virginia  to  ensure  that  the  Commonwealth 

"659. 

had  fulfilled  its  promises  adequately* 

"*  ** 
During  fiscal  year  1973,  USDI  conducted  a  followup  review  of  only  , 
.        '  66Q.     '  •  '     •  ' 

one  site^f&hich  was  reviewed  in  1972.  Few  of  the  fiscal  year  1974 

reviews  included  followup  concerning  recipients  which  were  previously 

found  to*^J>e  in  noncompliance.    USDI  staff  stated  that  this  was  partly 

due  to  their  new  review  process  and  partly  because  it  did  not  think  that 

the  1972  and  1973  reviews^were  thorough  enough  and  felt  that  time  would 

•    661  - 
better  spent  starting  over  -again.  Nonetheless,  since  followup 

was  not  ihT&lyded  in  the  majority  of  1974  reviews,  the  noncompliance  found 

in  earlier  years  ina^'-nQt^  have  been  totally  erased  and  USDI  will  not  be 

cognizant  of  that  fact* 

USDI  rarely  required  progress  reportS^-oJfa  Staters  ijiiplementatlt)n 

of  USDI  recoincaendations  *    In  those  instances  where  pr^3gi:egs  reports 

were  required,  however,  it  appears  that  USDI  did  not  ensure  thaE^4ie^ 

reports  were  actually  completed.    For  example,  during  a  review  of  the 


659#  USDI  straff  flitated,  however,  that  they  planned  to  go  back  to  Virginia 
during  X975  to  follow  up  on  their  findings  of  noncompliance*  April  1975. 
FuXbtight  interview,  gupra  note  641 • 

660«  This  review  was  of  the  Monterey,  California  County  Park  System, 
ditcuided  In/  note  662  infra . 


66i»  Fulbright  and  Qualtera  interview;  sui^ra  note  549. 
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.    '  662 

Bureau  of  Reclamation  programs  In  California  in  fiscal  year  19J3j, 

•"^    «  "     '  .  * 

atteapta  were  made  to  assess  the  compliance  of  water  an4  irrigation 

663 

dJ^trlcts  with  Title  VI.        All  of  the  five  diitrlcta  reviewed  were 


662*    California  was  selected  for  this  review  because  it  has  a  ^ull^ 
range  of  USDI  programs.    In  addition,  this  review  included  a  follow-  ; 
up  on  the  Honterey  County  Park  Depart^ient  which  during  a  review  in  1972 
had  refused  to  provide  racial  and  ethiiic  data  on  employment* 
Other  local  park  ^departments  reviewed  itscluded  North  Bakersf laid, 
Long  BeAch,  Channel  Coast  Area,  Berkeley,  and  Marin  County*    As  in 
1972,  no  cormminities  were  fou»d  to  be  In  x:oncompllance«    X  sacond 
progrsm  exa^ilned  for  the  first  time  in  California  by  USDI  during  ^ 
fS^scal  year  i973-was^the  National  Historic  Sites  program,  administered 
by  the  National  Park  Ser{tice; -^e-review  included  monitoring  minority 

.  iind  .female  employment  on  the  staff  of  the  California  State  agency  re- 
aponiibie  for  researching  sites •    USDI  also  looked  atvthe  racial,- 

>  ethnic,  asdi  sexual  composition  of  the  board  which  recbmmends  sites  to 
go  on  the  National  Re.vlster.     In  addition,  USDI  checked  sites  for 
inclusion of  historic  contributions  by  minorities^  USDI  planned 
to  check  sites  for  Inclusion  of  histoFlc  contributions  by  women  in 
its  fiscal  year  1974  reviews  •    USDI  made  no  recommendations  for 
iiipfoi-^eaents  in  the  National  Historic  Sites  program.    During  the 
Ccltforaia  review,  USDI  also  reviewed  five  private  organisations 
which  lekse  lands ;  at  less  than  fair  market  value,  from  the  Bureau 
of  Land  Management.    All  such  organizations  are  required  to  have  non- 
discriminatory  membership  policies.    USDI  determined  that  tha  organisations 
were  in  compliance,  although  a  report  on  this  aspect  of  the  review  was 
not  available  from.USbl,    September  1974  Oualters  interview,  iuets  note  612. 

■  ■       .  '  ^' 

663,    See  letter  fron  Edward  E.'Shelton,  Director,  Office  for  Equal 

Opportunity,  USDI,  to  R;  J.  Pefford,  Jr.  Director,,  Mid-Pecific 

Region,  Bureau  of  Reclaoation,  July  13,  1973.  ^ 


required  to  Implement  a  aystem  of .racitl  end  ethnic  data  collection 
on  beneficiarie*  oi  the  district,  in  order  to  determine  whether 

minority  group  members  were  being  equitably  served  by  the  projects 

664     ^  - 

In  the  district*        'Reports  from  California  x>n  progress  made  in  carrying 

out  this  requlrGoent  were  due  by  December  31,  1973.    In  addition, ^two 

of  the  districts,  Casitas  Municipal  and  South  Sui  Jpa^iuin,  were  re- 

quired  to  develop  and  implement  an  affirmative  action  plan  for  placing 

665 

minorities  in  all  Job  categories*         Neither  the  progress  reports  nor 

the.  affirmative  action  plans  were  in  GEO  files  in  April  1975  and  although 

GEO  staff  made  attempts  to  secure  them  from  California,  they  were  unsuc«- 
666 

cessful* 

E*     Racial^  Ethnic^  and  Sex  Data  Collection 

667 

USDI's  manual  chapter        requires  that  applicants 
collect  and  maintain  racial  and  ethnic  data  showing  the  extent  tb  which 

4 

members  of  minority  groups  a^d  women  participate , in  federally^-assisted 


664*  This  determinatioi^  would  be  made  by  ccinparing  actual  beneficiaries 
with  potential  beneficiaries*    Racial  and  ethnic  identification  is  to 
be  done  on  visual  basis  only* 

665^  The  Qisltas  Municipal  Irrigation  District  had.  only  three  minority 
employees  jpall  laborers)  out  of  a  total  of  59  permanent  positions* 
The  South  San >Joaquin  Irrigation  District  did  not  have  any  minority 
eo^loyees  on  its  permanent  staff  of  52  employees*    USDI  did  not  indi- 
cate the  percentage  of  minorities  residing  in  the  area*  ^ 

666*  The  South  Safl  Joaquin  irrigation  district  was  one  of  the  few  areas 
previously  found  in  noncompliance  which  USDI  included  in  its  1974  reviews* 
At  that  time,  the  Title  VI  compliance  ttitm  noted  that  there  had  been  an 
increase  in  minority  en^loyment  and  encouraged  the  district  to  continue 
recruiting  minorities*    Mo  other  areas,  such  as  the  data  collection  on 
banaficiaries,  were  mentioned  and  no  recompendations  were  made  by  USDI  in 
this  district*    Letter  from  Edward  E*  Sheltpn,  Director,  OEO,^USDI,  to 
Mr*  H*K*  Horton,  Mid«*Pacific  Regional  Director,  Bureau  of  Redlamatlon, 
Apr*  18,"  1974* 

667*  USDI  Departmental  Manual,  supra  note  598* 


and  recipients 


253 


^       *  668        •  .       ^  - 

prograas.         These  data  may  be  estito^tes  or  aotual  counts  and  are  required 

to  be  done  on  a  visual  basis  only.  ^ 

life  manual  chapter  instructions  are  considerably  weaker  than 

those  in  an  early  draft  of  the  chapter.    In  that  draft,  OSDI  had 

included  a  requirement  of  estimating  the  numbers  of  users  of  parks 

daring  periods  of  peak  use,  such  as  ^uatdr  Day,  Memorial  Day,  and 

Independence  Day  Weekends.  In  addition,  the  chapter  specifically 

mentioned  that  visitors  were  to  be  identified  as  American  Indian, 

Negro/Black,  Spanish-surname,  Oriental,  or  Caucasian.    The  new  chapter 

no  lo!:ger  Includes  these  requirements. 

There  are  also  several  other  deficiencies  in  USDI's  data  collection^ 

requirement.    The  chapter  provides  no  details  on  which  personnel,  e.g., 

park  rangers  or  summep  interns,  are  tcr  collect  data.    Also,  no  safeguarc^ 

-         -  *  -  -670 

to  ensure  the  ac^racy  of  these  data  are  listed  in  the  chapter.  la 

.     *  '       '  , 

addition,  the  d«a  are  to  be  available  to  USDI  only  on  demand,  with  no 

requirement  that  they  be  forwarded  on  a  regular  basis.    If  data  are  not 


668.   USDI  .stated: 

Racial,  Ethnic  and  Sex  Data  Collection  is  a  tool  used 
ijy  the  Title  VI  Division  to  ensure  nondiscrimination. 
W  have  requested  tVis  data  to  programs  whete  we  could 
effectively  monitor^  thet  incoming  results  and  where  it 
is  necessary  to  determfne  the  extent  to  which  females 
and  minorities  participate*    Lyons  letter,  supra  note  547. 

669.  This  information  would  be  ^iseful  since  it  's  at  these  times,  when 
park  usage  by  the  public  is  at;  its  highest. 

670.  For  example,  if  State  ^ark  officials  are  nofiJCiild  to  count  each 
visitor,  nothing  prohibits  making  gross  estimates  at  the  end  of  the 
day  which  would  undoubtedly  be  inaccurate.    In  additiqn,  it  is 
difficult  to  make  accurate  visual  checks  of  all  five  categories 
noted  above,  iand  therefore  it  is  essential  to  check  on  a  regular 
basis  the  realiability  of  data  feathered.    See  U.S.  Commission  on 
Civil  Rights,  To  Know  or  Not  to  Know:    Collection  and  Use  of  Racial 

.    arid  Ethnic  Data  in  Federal  Assistance  Programs  55  (1973J. 

27i  ■ 


submitted  to  OEO  and  iwed';  the  recipients  tiay  lose 


\ 


i^ntcrestj  in  keeping  it  ad^ratei;^  md  fehe  process  is  likely  t^ 


•deteriorite. 

i      ^  The  nunual  does  n^t  speak*  of  the*  collection  of  data.dn  sex, 
>lthougjr^ln  tHc*«ectioA  on  racial  atyi  ethnic  da^ta  collection  it  makes 

rjce  to  female  participation.    The  manual  requires  that: 


!an  oBscurk  refcj^c 


•  ..appl^icants  and  jr«ctt:ients  collect  and 
maintain  racialVethnlc  d>tta  showing  the 
extent  to  which,  loemlers  of  minority  groups 
.•yjtnd  wbmi^afrrpaftiafipate  in  federally  assisted 
programs. . . .Racial/ethnic  data  should  be 
available  wh^n  icequested  by_an  authorized 


'     /,  *       official.    £EmpHasis  added 671 

It  ir  unfot^unate  that  USDI's  data  collectidn  requirements  regarding  sex 

«re  vague  because  although  i^oi^en^  are  not  generally  excluded  from  using 

parks,,  theynuty  n6t  always  able  to^use  park  facilities,  sucli  as  baseball 

t  '       ,  .  "  . 

iiamonds,  tiasketball  courts,  or  othtr  facilities,  whiph  in  the  past  have 

more  commonily  been  used      men.    Not,  pnly  does  USDI  need  ta  collect  data 


J:p  ensure  that  all  parH  facilities  are  equally  available  to  women,  but 

it  must  also  determine  ^that  both  minority  and  nonminority  women  have  access 
672  • 

to^jsuch  facilities. 


|671.  .Departmental  Manual,  aupra  note  598. 

,U72,  USD!  ataff  stated  that  "Ihla  paragraph  appears  to  be  an  unfounded 
/  aasunptipn  and  contrary  to  our  obaervationa."   Lyons  letter,  aupra 
;  note  547i  ■ 


<3i 


lie 


Another  deficiency  of  the  chapter  is  its  failure  to  require 
racial,  ethnic,  and  sex  data  collection  relating,  to  board  members. 


USDI  acknowledges  that  planning,  supervisory,  and  advisory,  boards  -of 

^Stra^es,  counties, *and  municipalities ^^re  subject  to  Title  VI,  but 

little  had  been  done  prior  to  fiscal  year*  1973  to  ensure  minority 

<      .673  '  .  . 

representation  on  these  boards'.     \    USDI  stated  that  mlnor^tlel^  - 

and  women  generally  were  not  represented  on  these  boards,  but  that 

States  have  "responded  favorably  to  recommendations  that  minorities 

674 

and  women  be  appointed  to  these  boards  as  vacancies  occuY." 

USDI's  view  appears  to  be  overly  optimistic,  however.  Prerimlnary 
^    ^    "    .  "  *  675 

^  findings  of  a  review  In  the  Donna,  Texas  Irrigation  district 


673,  USDI  agencies  with  programs  starved  by  advisory  boards  Include  the 
Bureau  of  Outdoor  Recreation  and  the  Bureau  of  Reclamation.    In  some 
areas    boards  are  elected,  but  they  are  generally  ai^olnted. 

674»  USDI  response,  supra  noter 569*  * 

675.  Colonias  del  Valle,  a  Mexican  American  community  development 
organization,  alleges  that  the  Mexican  American  residential  district  of 
Donna,  Texas,  Colonla  Nueva,  was  excluded  from  the  Donna  Irrigation 
District  sliiJ.962*    Colonies  del  Valle  persuaded  the  City  of 
Donna^^to  supply  water  to  Colonla  ^^Nueva.    Telephone  interview  with 
Aleiandro  Moreno,  Executive  Director,  Colonies  del  Valle,  Dee, 
12,  1973.  .  * 


256  * 


Jprfieated  that  although^  426  (35*4  percent)  of  the  1,187  landowners 
In  the-  dilBtrlct -were  Mexican  Americans,  all  five  members  of  the  elected 


-lKjardr-0f-dir€etars>if.Jih^_dlfiM^  Anglo^..   In  addition,  the 


'threes  members  of  the  Board  of  Equalization,  which  sets  land  values 

for  irrigation  tax  purposes,  were  jappointed  by.^^the  board  of  directors 

676  "  .V 

and  were  also -Anglos  •       .  Although  by  1974  regional  staff  of  the* 

Bureau  of  Reclamation  reported  the  fippointment  of  a  minority  person 

677 

on  this  board,  the  person  was  an  Asian  American        and,  therefore, 
*  *  ^.  ♦ 

was  not  representative, of  the  great  number  of  Mexican  American  landowners, 

,  /  ^  The  priijcipal  program  specifically  identified  by  USDI  as  re- 

' quiring  data  collection  on  the^  race  and  ethnicity  ^f  beneficiaries  is 

678 

the.  Hunter  Safety  Program.  This  program  is  sponsored  by  the  U.S. 


676.'  November  1973  Fulbright  interview,  supra  note  642, 

677i  Fulbright  and  Qualters  interview^  supra  note  549,  and  letter  from 
bale  B*  Ranf ,  acting  for  J.A»  Bradley,  Regional  Director,  Bureau 
of  Reclamation,  Southwest  Region,  Amarillo^  Texas,  to  Edward 
^  Shelton,  Director,  Office  for  Eftual  Oppottunity,  USD?,  July  18,  1974* 

678*  June  1973  Fulbright  interview^  supra  note  625,  and  Fulbright  and 
Qualters  Interview,  supra  note  549*  . 


ERIC 


257 


^  Fish-  and  Wildlife  Service  and  provides  instructit>ns  on  firearms 

safety  in  classes  administered  by  State  Fish  and  Game  Departcjents*    .  ^/ . 

Beneficiaries  have  tradljcionally  been  white  males  and  data  on  sex 
-,^s  well  ^s  race  will  be  re.quir.ed-.on.  the  beneficiaries  of  ^his 

program.  *  ^  . 

Data  were  also  used  to  uncover  disparities  in.  the  Youth  Conservation 

Corps  CYCC)  Program.    The  f irat  YCC  program  ,in.  the  summer  of  1971  had, 

enrolled  2^676  youths^^f  whom  one-third  uere  women  and  23  Percent  re-- 

^    .     .  680  ;  .  '     .  . 

presented  minority  groups.        These  figures  included  both 

the  WSDI  and  the  Department  of  Agrlcultuf^^  (USDA)  components  of  the 

681  ,       .  . 

program.        A  review  of  enrollment  attd  employment  data  fdr  20 

.682 

camps  in  the  summer  of  1&73  indicated  that 


'679*  .W. 

680.  Undated  YCC  report.  United  States  Conservation  Corps,  A  Status 
R££0£t.   USDI  did  not  furfcher  break  but  atatistics  on  minority  enroll- 
ment on  blacks,  Puerto  Bicans.  Mexican  Americans,  American  Indians,  or 
Asian  Americans.   Nor  did  USDI  cros?- tabulate  the  data  by  race  and  sex, 
thus  allowing  for  the  possibility  that  minority  females  were  double- 
counted. 

681,  For  the  jiumer  of  1973,  however,  .OSDA  sot  minority  enrollment 
goals  of  17.5  percent.   USDA  Indicated  that  "national  poriotmanco  In 
minority  enrolltaeht  during  I972^ad  reen  poor,  although  some  regions 
bad  done  well*   X\o  goals  were  set  for  partlcipntion  by  wotsan.  See 
letter  from  Robert  M.  Lake,  Director  of  Manpower  and  Youth  Conseicvatlon 
Progra^js,  USDA,  to  Forest  Setvlce  Regional  Foresters,  Regional  Directors, 
and  Area  Directors,  Jan.  31,  1973. 

682  •  There  wt^  a  toul  of  53  camps  funded  by  USDI  during  the  fi'iimer  ^ 
of  1973. 
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£«ul«  «od  minority  ptrtlcipafcloa  was  relatively  high  in  ehroHissnt 

;    .683  ' 
add  aonewiiat  lower  in  eaployaent.     '  In  the  20  cssjpo,  f <Kiale  enrollBent 

w^a  260  (46  percent)  out  of  a'total'of  569  enrolleea/  Asoog  oale 
anrolKea,  25  percent  were  minority  gfroup  acabcra  and  ae»ng  fewlo 
enrolleef,  20  percent  ware  minorltioa,        Aaoas,  the  YCC  ataff, 
there  i«ira  52  iaaalaa  (3fr  percent)  and -34  oaleaj  125  auff  tseibcre 
(iaore  tMn  85  percent)  vera  white  and  only  ^  (4  parent)  wore  black. 
F.   CoapUtnt  Hacdjing 

OSDI«a  aanual  chajter  prdvltfet  for  a  cooplaint  procedure  ayatca 
for  accepting,  proceeains,  and  reeolving  cooplalnt«.  Thia  coapUtat^  , 
xeaolutlott  proceaa  la  decentralized  and  attee^t*  arc  aade  to  reaolve 
all  coBpUtnta  at  the  State  or  regional  Invel. 


633.  HovtJ^r  1973  Fulbright  interview,  aupra  note  642. 

684.  Mele  enrolleea  Included  232  whitea,  35  blacka,  23  pcrsoito  of 
Spanlah'  apeaklng  backgroujad,  14  tocrlcan  Indians,  and  5  Aalan  Aasrlcana. 
Aaong  feaale  enroUeea  there  were  208  wfalttca,  34  blacks,  11  persons 

of  Spanlah  speaking  background,  and  7  Anerican, Indians.   There  wore 
no  Aalan  Aaiericana  aaong  this  group.  ^  , 

''''  « 

685.  Kale  ataff  aeabera  included  81  whitesr  4  blacks,  4  persons  of 
Spanlah  speaking  background,  and  5  American  Indians.   Female  staff 
waOtf  Included  44  whites,  2  blocks,  2  persona  of  Spanish  speaking 
backgroond,  3  American  Indians,  and  1  Asian  Atccrican.   November  1973 

'Falbflght  interview,  aupra  note  642,- Ao  of  Sfptcmbor  1974,  final 
results  of -this  study  had  not  been  csade  public. 


259 


A  cofi^lalnt  my  he  rcfewcd  for  rcsolucioft  by  OEO  to  the  prlmeiry 

recipleiit,  such  a«  the  State,  in  ^ich  case  cho^priaiary  recipient 

attcsE|>t«  to  reaolve  tho  coo^Xaint  ioforcsaliy^   The  bureau  or  office 

vhich  provides  Federal  assistance  coordinates  referred  complaints 

and  OBO  toonitors  such  complaints  and  toay  assume  jurisdiction  at 

686  .  *  ' 

Regardless  of  whether  the  investigation  is  conducted  by  VSpror  the 

StAte^-JdL^^jjiTOS^^  be  .concluded,  with  a  detennihatiAainr.de,. 

within  40  days,  unless  an  extension  is  ^granted  1>y  the-JUxector^of^OE^^ 

OEO.  is  to  bo  informed  by  USDlTureaus  and  offices  of  4II  complaints  of 

« 

diacicimiaatlori  recelvea. 


686.  USDI- Departmental  Manual,  supra  note  598,  at  506.4.1,  et  seg. 


28U 


During  fiscal  year  1973,  OEO  received  only  three  cosnplaijttts,  only 

687 

two  of  which  related  to  Title  VI.  .  .    Ail  were  received  in  ll?rch  1973  . 


687*  The  third  case  did  not  allege  discrimination  on  the  basis  of  race, 
color,  national  origin,  or  sex.    It  was  from  a  white  man  who  was  asked 
to  leave  a  State  park  after  his  permit , had  expired.    The  complainant 
believed  that  he  was  being  asked  to  leave  because  of  his  appeawnce^ 

Two  complaints  were  received  in  fiscal  year  19741  ^.One  was  an  employment  * 
discrimination  complaint  filed  .by  a  black  woman  against  the  Colorado 
Division  of  Parks  and  Outdoor  Recreation.    Although  ther^  was  evidence 
of  discrimination,  the  complaint  was  dropped  unresolved  when  the  complainant 
.passed  away.    The  other  complaint  was  filed  by  a  black  man  alleging 
inadequate  facilities  in  minority  neighborhood  parks  as  ^compared  with 
n(5nrainority  neighborhood  parks  in  Jacksonville,  Florida.    USDI  closed 
the  complaint  after  obtaining  an  agreement  from  Jacksonville  to  improve 
specific  facilities  in  the  complainant's  nearby  park.    USDI  conducted  a 
review  o,f  the  Jacksonville  Park  and  Recreation  system  during  the  same 
Jiisxe  it  was  investigating  the  complaint.    Lyons  letter,  supra  note  547. 

As  of  April  1975,  two  complaints  were  also  received  in  fiscal  year  1975. 
One  complaint  was  from  the  ^Connecticut  .Commission  on  Human  Rights  and 
Opportunities  alleging  the  lack  of  fair  housing  and  equal  employment 
opportunities  in  Redding,  Connecticut,  a  jurisdiction  which  was  expected 
to  apply  for  BOR  funding  for  an  open  space  acquisition.    As  of  April  1975, 
USDI  had  not  received  the  application  and.  thus  the  complaint  remained 
uninvestigated,.    In  July  1975,  >USDI  stated  that  this  case  was  in  the 
'courts,  but  gave  no  indication  of  what  its  role  was  in  the  case.  Id. 
The  second  complaint  concerned  the  lack 'of  minority  employees  in  k 
State  Fish  and  Wildlife  Service.    Statistics  on  minority  employment 
in  that  agency  indicated  a  severe  lack  of  employment  opportunities 
for  minorities,  and^as  a  result  of  the  complaint,.  USDI  included 
the.  Fish  and  Wildlif^eryice  in  its  review  of  that  State  in 
1975.  Id. 


^nd  de«lt  with  parks  and  recreation  programs*    Of  these  three  ^ases, 
,  the  firstj>e8t  illustrates  OEO^s  complaint  ri&sQ^lutioh  proces/*  This 
complaint,  alleging  discriminatory  practices  in  the  site. selection  of 


a  propose  j?wimlng  pool  in  YpsJLlanti,  Michigan,  was  originally  filed 

with  the  Bureau  of^Outdoor  Recreation  l,n  Wasliington,  D.C.,  by  the 

»  688  ,      ^  - 

^Michigan  Civil  Rights  Commission.  "      The -city  had  proposed  to  build 

a  pool  In  Recreation  Park,  a  white  area,  which  was  inaccessible  to 
689 

blacks.  Further,  no  comparable  facilities  were  proposed  for 

availability  in  Parkridge,  the'^city's  black  area. 

,  The  Assistant  Director  fox  State  Programs  at  BOR  in*  Washington:> 

•^forwarded  the  letter  to  OEO  requesting  that  OEO  work  with  the  State 

690  , 

personnel,  to  r^esolve  tlK^ complaint.  .Two  months  elapsed  before 

r    ^  691  \, 

OEO  sent  a  letter  to  the'  Michigan  commission       stating  that  it 

had  attempted  to  resolve  the  problem  through  discussions  rather  than 

conducting  an  investigation  of  .the  complaint.  ,     '  . 


688.  The  complaint  included  a  copy  of  a  letter  to  the, City  Manager  of 
Ypsilanti.    See  letter  from  Donald  J.  Bauder,  Acting  Director,  Community 
Services  Division,  Michigan  Civi/Rights  Comjiission,  to  Peter  Caputo, 
City  Manager,  City  of  Ypsilan^ Mich, ,  ^r,  6,  1973. 

689.  There  were  already  four  pools  located  in  the  white  area,  while 
the  only^'f acuities  in  the  black  area  were  three  ball  parks.' 

690.  See  letter  from  A.  Heaton  Underhill,  ^Assistant  Director  for  State 
Programs,  BOR,  USDI,  to  Edward  E.  Shelton,  Director,  OEO,  USDI,  Mar. 

9,  1973\ 

691.  'In  this  letter,  OEO  informed  the  Michigan  Civil  Rights  Commission 
that  the  State  Liaison  Officer  and  tKe  BOR  Regional  Director  had  held 

a -meeting  on  April  17,  1973,*  which  had  been  inconclusive.    The  Michigan  ^ 
commlss^n  was  also  told  that  if  the  situation  was  not  resolved  within 
50  .days,  it  should  request^,  In  wri.Ung,  a  meeting  with  the  BOR 
Regional  Director,  and  list  issues  not  resolved  and  the  proposed 
^solutions*    If  these  meetings  were  not  successful  and  the  complainants 
were  satisfied  that  a  Title  VI  violation  existed,  the  complainants 
•hould  request  OEO  and  BOR  to  take  formal  enforcement  afctlon 
within  15  days  after  the  cesfiatlon      those  meetings*    If  a  solu.tion 
vetc  agreed  uppn,  the  Directors  of  OEO  and  BOR  were  to  be  notified  of 
tha  terxas#   Letter  frota  Edward  £•  Shelton,  Director,  OEO,  USDI,  to  " 
JQCttMild  J#  Baudetj  Act:ing  Director,*  CoKsnunlty  Serstfcco  Division, 
•ttchlgan  Civil  Ri^its  Cctamls0ion,-yAy.  9^  1973. 


;Oti  June  ,6,  1973,  a  puBXic  Iifi^rihg  was  fv&ld  la  Yplsllanti  at  which 

tln|C  approximately  IQO  whites  and'  only  five  blacks  appeared  to  speak. 

"*     «.  \     ^  ^  ' 

Most  whites,  however,  agreed  that  the  pool  should  be  in  ^arkrldlge,  al- 

\        '  'J 
though  the  city  planner  testified  that  the  pool  would  be  a  neighborhood 

rather'  than  .a  citywide  facility  if  located  in  this  area.    The  implication 

was  that^  many  whites  would  not  wish  to  go  into  the  blaclc  area  to  use  the 

pool.    No  decision  was  made  ^t  that  time  on  the  location  of  the  pool. 

*  On  June  "is,  1973,  the  civil  rights , commission  wrote  to  the  EOR 

Regional  Ditector  that  the  complaint  was  being  dropped,  an<i  the  civil 

692 

rights  commission  would  agree  to  locating  the  pool  in  Recreation  Park. 


-692.  See  letter  from  Donald  J.  Bauder,  Assfstant  Director,,  Community 
Services  Division,  Michig^^n  Civil  Rights  Commission,  to  John'D.  Cherry, 
Regional  Director,  Lake  Central  (Midwest) ,  BOR,  USDI,  June  28,'  1973. 
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ReprecentatlvM  of  the  Hlchl^An  eotnaissioa  in£ota«d  OEO  that  the  case  had 
Been  dropped  because  the  tainorlty  coBHumlty  vm  not  shoving  touch  Intereax 
regarding  the  location  of  the  pool.   Moreover ^  the  Mayor  and  the  Recreation 
Director  of  Ypailanti,  both  of  vfaoni  were  blacky  favored  locating  the  pool 
in  the  vhite  residential,  area.    Although* they  agreed  that  Parkridge  had 
poor  facilities >  they  Indicated  thi^t  there  were  plans  to  improve  Parkridge. 


693.  OEO  later  learned\hat  Ypsilanti  had  set  aside  $53,000  fron  Revenue  . 
Sharing  funds  for  ispro^ing  facilities  at  Parkridge,    Letter  fron  Edward 
E.  Shelton,  Director,  OEO,  USDI,  to  Peter  Caputo,  City  Manager,  City 
of  YpsilantI,  Michigan,  June  28,  1?73.    The  case  was,  therefore,  closed  and 
the  Regional  Director's  office  was  assigned  to  follow  up  on  action  taken 
to  iisprove -Parkridge*    Letter  from  Edward  E, ' Shelton,  Director,  OEO, 
USDI, to  John  D.  Cherry,  Regional  Director,  Lake  Central  (Midwest);  BOR, 
USDI,  July  25-,  1973*  During  its"  1974  reviews  USDI  visited  YpsilantI. 
The  Park  and  Recreation  Director  "said  that  there  had  been  scoe 

laqprovements  in  Parkridge/ s  recreation  and  entertainment,  facilities.  ^  -   

and  that  negotiations  were  underway  for  purchasing  property  for  a 
pool.    He  saidy  however^  that  progress  was  slow.    Memo  for  the  Files, 
Follow-up  Review  -  YpsilantI,  "Michigan,  Aug.  13,  1974. 


A* -can  ba  noted  itm  the  handling  o£  thin  cooplaint,  tha  coaplalnt: 
ptoco««  U  racheac  confuaias.   OEO'a  rola  throushout  thlo  aattcr  waa  to 
diaeuaa  tha  yroblea  over  Ji»e  telephone  vith 'the  lake  Central  Regional 
Director  for  BOR,  the.Mlchlgan  State  Uataon  Officer,  and  the  Michigan 
Civil  Rights  tonoiaaion  rather  than,  to  take  the  natter  into  Ita  own 
hand*  by  aaawaing  Jurladiction,   OEO  should  have  conducted  an  ohaite 

review  at  that- tine  to'detertslne  whethcir  jalnoritiea  in  tpailanti  were, 

-  *  .694 

in  fact,  being  diacrialnated  againat  in  tha  diatribution  of  aaaiatance. 
USDI*<  obXigntion  li  not  aoleXy  to  aaauro  that  cowpUlnta  Arc  resolved 
feo  the  •4i*^f«ctloa  of  the  ap&lflc^oapUiiunta,  but  also  to  aaaurc  noft- 
dltcrlmlaatioa  In  the  diatrljution  oi  PeSeral  asaiatanco.  Iha  Hct  that 
the  uclnorlty  coanunlty  waet  not  demoaatrating  cmch  Intcreat  ohould  not  be 
taken  as  an  indication  that  there  v««  no  Title  VI  problem^  Minoritiea 
1^  have  given  up  hope  by  that  tiine  or  they  xaay  have  felt  a  need  to 

direct  their  attention'^to  other  ptoblcma  in  the  coommity* 

•  .  695  ^ 

The  a^cond  case       alleged  rajcial  dia crimination  in  the  Judging  of 

696 

the  National  Field  Archery  Championahipa         Allegations  were  raade  that 

> 

a  young  black  womant  who  led  the  tournament  through  the  prelixolnary  roundsj^ 


694.  ,USD1  atated^  "Ve  conducted  an  onaite  review  on  August  13,  1974##««We 
mUo  h^yt  pictus^ea  of  the  facilitiea  at  fark  Ridge.       '  lyona  Icitteri 
lupra  nqte  5^7.    Nonetheleaa,  it  ahould  be  noted  that  this  was  a  follow  up 
review,  conducted  for  the  purpoae^of  determining  i£  the  aitual:ion  had 
improved  at  Park  Ridges  after  the  complaint  had  been  dropped^.  Follow«up 
Review  -  Ypailanti,  Michigan,  aupra  note  693.^, 

695.  The  complaint  waa  received  by  the  litle  yi  office  from  the  U.S. 
Conmiaaion  on  Civil  Righta  on  March  26,  1973.   The  oompl'ainant'a  letter^ 
waa  dated  Auguat  3,  1972. 

696.  The  tournament  waa  held  in  a  USDI -funded  park  in  Ludlow,  Ksaaachu^  tts 
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was  prevented  from  winning  by  the  scorekeeper  who  distracted  her  and 

697 

tutored  her  closest  opponent*  In  response  to  ah  ing[uiry  by.OEO-i 

„  the  National  Field  Archery  Association  (NFAA)  indicated  that  the 
Association  hod  held  a  hearing  Iranediately  after  the  tournajnent,  at 

698 

which  time  the  protest  made  by  the  young  woman  had  been  disallowed. 
OEO  indicated  to  the  youth  director,  who  had  filed  the  complaint 

on  behalf  of  the  young  woman,  that  an  investigation  would  be  difficult 

699  / 

as  no  record  had  teen  kept  of  the  hearing.         The  youth  director  then 

700  -^^^ 
stated  that  he  had  dropped  the  complaint*.        GEO  then  closed  its  file 
f  '  • 

on  the  case,  since  in  its  view  the  case  had  been  resolved  to  the  satis- 

701  .  ' 

factrion  of  the  complainant*  ^  z*' 

In  this  casej  as  in  the  Ypsilanti  case,  USDI  accepted  a  resolution 

reached  by  the  parties  involved  without  making  an  investigation  to 

determine  if  indeed  there  had  been  any  violation  of  Title  VI..,  NFAA  * 

stated  that  it  would  not  be  possible  to  investigate  the  case  becausje  the 


697*  Written  statement  of  Herbert  Griffin,  Director,  East  Harlem  Federation 
A'outh  Ass<feiation„  Inc.,  Aug.  3,  1973. 

698.  Sec  letter  from  Pat  Wingfield,  President,. NFAA,  to  Congressman  Charles 
Rangel;  Aug.  29,  1972,  enclosed  in     letter  from  Ervln  Belt,  Executive 

•Dlreqtor,  NFAA,  to  John  L.  Fulbrlght,  Assistant  Director  for  Title,  VI,  OEO, 
USDI,  June  14,  1973. 

699.  USDI  notes  of  telephone  interview  between  John  L.  Fulbrlght?  Assistant 
Director  for  ?itlc  VI,  OEO,  USDX,  and  Herbert  Griffin,  Director,  East  Harlem 
Federation  Yc^th  Assoclaticn,  Inc.,  July  31,  1973.  ^ 

700.  W.   .  ,  * 

701.  Sec  letter  from  Edward  ^.  Shclton,  Director,  OJIQ,  USDI,  to  Herbert 
Griffin,  Director,  East  Harlem  Federation  Youth  Association,  Inc.,  Aug.** 
17,  1973*  ,        •  . 


^  28t) 
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scorekecper'a  testimony  had  been  the  only  basis  on  vrfiich  the  case  had  been 

decided.    Yet  USDI  made  no  effort  to  learn  if  other  participants  in  the 

tournanfcnt  could  have  contradicted  this.    USDI  accepted  irrelevant  factors 

as  evidence  that  there  was  no  discrimi^iation  in  the  tournamenti,  such  as 

UFAA^  -st:atements-that-no-quc5^tion»-on-race-were-asked"-on  entry^f^rras^  . 

and  that  NFAA  has  "been  one  of  the  most  enlightened  groups  in  the  field 

^      702  ,  '  '  ■ 

of  race  relations*" 

G.      Informational  Materials  - 

In  fiscal  years  1974  and  1975,  USDI  placed  heavy  emphasis  on 
providing  technical  assistance  to  States.    A  brochure,  "Equal  Oppor- 
tunity thru  Title  VI,"  was  written  to  inform  recipients  and  applicants 
of  Federal  assistance  administered  by  bureaus  and  offices  of  USD!  of 

obligations  and  prohibitions  imposed^V  Title  VI  for  federally  assisted 

703-  "  /  ' 

programs.  In  addition,  USDI  provided  materials  to  some  of  its 

*       X  ,704 
beneficiaries  concerning  theix:  rights  under  Title  VI. ^ 


702.  Wingfield  letter,  supra  note  698.    USDI  stated  that  "Your  description^ 
of  how  we  handled  this  complaint  is  not  justified."    Lyons  letter,  supra 
itote  547.  \ 

703.  Hundreds  of  these  brochures  have  been  sent  to  USDI  bureaus  and  * 
regional  offices  for  disbursement.    They  have  also  been  distributed  at 
meetings,  conferences,  and  workshops,  and  have  been  included  in  letters 

to  minority  organizations.    April  1975  Fulbright  interview,  supra  note  641. 

t 

704.  A  brochure  on  Title  VI  was  written  for  disbursement  at  a  gathering 
of  State  liaison  officers  of  the  National  Park  Preservation  Program 

in  the  8pring..of  1974.    GEO,  USDI,  ''Equal -Opportunity  Under  Title  VI: 
Historic  Sites"  (undated) i  .Another  was  for  workshops  of  the  Youth 
Conservation  Corps  which  is  operated  by  the  9f f ice  of  Manpower  and  ; 
Youth  Activities.    These  workshops  were  held  in  the  States  of  California, 
Colorado,^*  Florida,  Kentucky,  and  Pennsylvania.    OEO,  USDI,  "Equal 
Opportunity  Under  Title  VI:    Youth  Conservation  Corps"  (undate'd). 


.         «   -  - ,       26-7  r  '  ' 

Prior  to  1974,"  USDI  41d  not  require' States  to  provide  theii; 

informational  materials  such  as  pamphlets,  posters,  or  instructions'  ^ 

in  any  language  other  than  English  in  areas  of  high  concentration  of 

705 

national  origin  minorities.  Such. a  requirement  is  particularly 

Important  fog  the  Bureau  of  Outdoor  Recreation,  for  example,  in 

— ^  ^ .  . .    ^        _^       ^         -  -  ^    y      ^  * 

'brochures  and  pamphlets  describing  the  State  parks  and  other  ' 

'  ^         [         m  .       *  ^ 

f abilities,  and  for  bilingual  posters  announcing  the  parlc  sysfcem*s 

•  ^  '  '  '  •f'  *  * 

Y  policy  of  nondiscrimination.    Yet,  in  early  1974,  with  the*exceptJlon 

•*    '  \  •        <  • 

of  one  Spanish  pamphlet  publ^s)ied  by  New  Jersey  describing  its  State 

parks,  all  the  materials  provided  liy  the  States  to  USDI  describing 

their  parks  and  recreation  systems  were  in  English,    In  July  197^, 

^  USDI  reported  that  it'recomnended  that-Colorado's  Division  of  Wildlife 

^        "print  official  literature  in  Spanish,  especially  in  areas  with  an 

706 

appreciable  number  of  Spanish  speaking  citizens,"  ^*    and  noted  that  - 

'  707 

J!i.lmil.4J^recowmendations ' have  been  made  in  other  States,"     -  Honetheleds^ 
USDI  has  not  undertaken  any  studies  to  ascertain  the  need  for  bilingual 
material  and  is  not  aware  if  all  Statfes  provide  such  materials  on  their 
own  initiative,  .  ^  ^ 


705,  The  Connission  has  previoui^ly  recoamended  this  step*    S^ee  U.S. 
Coomiision  on  Civil  Rights,  The  Federal  Civil  Rights  Enforcement  Effort— 
A  Reassessment  326  (1973) ,  *  . 


706.  Letter  frota  Edward 
USDI,  to  Jack  R.  GriA, 


707.  Lyons  letter,  supr 


E.*  Shelton,  Director,  Office  for  Equal  Opportunity, 
Director,  Division  of  Wildlife,  Denver,  Colorado, 


.Nov.  13,  1974,  attached  to  I^ons  letter j  supra  note  547.^ 


a  ne)te^3i7. 


er|c 
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mny  State  park  sysdis^,-^  no  linger  segregated  hy  law, 

conttoue  irfdirectly  toV^^^^^i«^  ^^^^         P^^^^  are' for  minority  V. 
use  while  others  are  fo^hise  by  the  majority  race.         They  disttlbufce 
i^brochures  with  photograpjas  clearly  indicating  the  segregated  nefture 

,       ol^the  park  sy^tem--a.  blatant  violation  of  Title  Itl  of  the  Civil  RlgTits 

709  '  •       "  ' 


-^et  of  1964» 

An  important  step  to  he  taken  In  order  to  integrate  park  systems^ 

fpr^  the  recreation  officials  to  include  pictures,  of  both  rainorities 

'  and  ndrfialnoritles  in  their  brochures  advertising  the  parks  •    In  fiscal  ' 

year  1973,  USDI  requested  several  States  to  Incorporate  pictures  and      *  , 

IJLlustrations  of  minority  participation  in  progrmns  In  the  brochures 

provided  to  the^ public  describing  their  park  systems*    USDI  provided      '  « 

this  Conmlssion  with  brochures  from  a  variety  of  States  which  have 

no  '  '  . 

.    cc^plied  with  USDI' s  request.     ,    Several  States  indicated  that  th^*; 

were  not  currently  in  a  position  to  revise  fcheir  discriminatory  Bttachures, 

however,  and  USDI  accepted  a  mere  promise  to  revise  these  brochures  in  the 

future,  thus  permitting  States  to  continue  td  adver£ise^i:he  segregated 

7QB.  USDI  stated  that  similar  vipl^tfiions  "are  handled  routinely  through 
Title yVI  reviews/'   Lyons  letter,  *jsu£ra  note  547. 

70§.  Title  HI  prohibits  the  denial,  9n  the,  basis  of  race,  color,  or 
national  origin,  of  the  utilization  of  facilities  (other  th^  Schools 
or  colleges)  owned,  operated  or  managed  by  a  State  or  subdivision  of 
.  .a  State.   42  U.S*r.  §6  2000b,  et  sefl.  (1970).  /titc  discriminatory 
nature  of  such  brophures  has  been  called  to  jtne  attention  of  the 
Department  of  the  Ii^terlor  several  times  by  this  Coniaission.    The  - 
first  time  was  in  1^70  when.  Commission  staf;f  noted  that  the  publications 
used  by  the  State(  of  'Virginia  showed  ^Utes  using  all  of  the  parks 
except  one.    Blacks  were  shown  using  the  Prince  Edward  Lake  State 
Park,  formerly  the  Prince  Edward  Lake  t^egro  State  Park.    Letter  from 
Martin      Sloane,  Assistant  Staff  Director,  U.S.  Coojnisslon  on  CiVll 
Rights^  to  Edward  k.  Shelton,  Dlrectori  GEO,  USDI,  May  8,  1970. 


710.  USDI  response,  supra  note  569. 


V 

\ 

\ 

\ 
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'nature  of  theic  paries.   USD!  stated  th&t  since  it  "cannot  order  S.^4.t:e8 

t  -  .  « 

to^stjpoy  their  existing  supply  of  adver tiding  brochures,  compliance 

^  *  711 

in^[ttiPttt-4^  acc^p^iSle  pending  a  follovup  review."         USDI  hM  not 


rcquired^State  brochures  to  include  illuscrations  of  wmm  participating 

in  aporta  auch  aa  football  and  baseball  which  have  traditionally  befen 

all-^le  sports  because  USDI  has  not  'been  concerned  with  sex  discriratnation 

712 

,attd  aegregatiorr-in  athletics,  prdgraas,  and  facilities  provided  by  States • 


X     711  •  Id,    Ihe  Sjbates  have  premised  to  revise  their  brochi^es  at  some  time 
\     In  the  future*.  Soma  of  these  brochures  continued  to  show  primarily 
^.    pictures  of  segregated  groups.   For  exani^l'e^  a  Kentucky  brochure  showed 
\  ^ an  apparently' ail-white  swlinming  poolj  senior  citizens  club,  playground 

Y  scene,  fish^^ng  derby,  and  tennis  lessons  •   One  black  was  shown  watching  . 

V  two,  whites  play  shuffleboard*  1  .  *  . 

\         *  ' 

712*  USDI*s  activities  with  rejgard  to  sex  discrimination  are  discussed  in 
Section  I  B  1  supra^ 


9  <^ 




7  ^ 


Ch*pter\5  .         ,  ^ 

BEgARTt^ST  OF  JO.STICE  (DOJ) 

-    .        Lfflf  BKEORCEMEKT  ASSISTANCE  AailNIStfUdlON  (WX  

I,  '  Pr6gram  and  Civil  Rights  R&ist)6a«ibtlttl:es 
A,     yrogrim  Resoonsibilttt^s  * 

Ihe  tw  Eaforcewenfc  Assistunc*  AdminlSCr^tibh  vag  eatabllshed 

'  "13  i 

tbe  Omnibus  Crime  Control  and  Safe  Streets  'Act  t)£  1968.       Its  purpose 

i«  to  provide  funds      and  technical  assistance  topjftatft  arid-loc4l  - 
governments  for  reducing  crime  and  juvenile  delinquency  and  for  improving 
crijainal.  justice,  ■ 

' ,   The  bulk  of  LEAA^ftods  arc  awarded  In  t?»o  atagea,   FXry,  It  provides 
fifnAs'k  which  it^ers'co  as' "l^lock  planning  grants,"  for  the  estabUsjj- 
nenc  and  aaijitenance  "of  State  Planning.  A^fencles  (SPAa)  ^       ^h^ch  are  \ 


713.   Conibus  Crime  Control  and  Safe  Streets  Act  of  196J*,       W.?*^.  *  3701, 
el.  segTcSupp,  III,.  1973).    The  1968. act,  defines  law  enforcement  as 
igc<^5M8ing  all  activities  pertainiiig  to  crl?«  prevention/or  reductlpn 
and  the.«nfprcemei^t„-oi  «;rl?^i  l«ws,   42  U.S.C.  1  37gl  |(^upp.  IH,  1973j . 

714     in  fiscal  year  1973,  JtEAA  allocated  $841  million  tp  States  and^  local 
Lv^ni?nt«.  tJi«|in\  .id 

to  $2.4  iliiion.  Annual  Report  of  th^  Attorney  GeneraVof  the  United  States 
1973  at  179. 

715.  LEAA  priorities  ara  set  forth  la  tEAA»  Departm6it  of  Justice,  '[Fact 
Sheet  1974,"  and  Statenetits  by  Mchard  W.  Velde,  AtWlnistratorix^w 
Enforcement  Assistance  Administration,  JSep'artmerit  </f  Justice,  Septv  9, 

1974,  and  Dec.  9f.  1974,  (tEAA,  D0J>-«r«print8) .  tm'8,Jx!tiJLtS5m_.„JL-_l  

priorities  include  implementation  of  nationwide  criminal  Justice 
standards^  establlsnment  of  prompt ••d'iudicatlon  ^roceduices  in  all 

State  and  local  courts,  and  combating  thf  causes  of  juvenile 
dellt!Kiuenc3Pv^  >M,  _      .  •         :  .  ,  » 

716.  A  State  planning  agency  may 'be  an  egency  created  expresscly  for  the 
purpose  of  particlpatlptt  in  the  LEAA  pjograa  or  it  nujy  be  a  component  of  an 
«d.sting  State  crime  conmissl.on,  planning  agency,  or  other  unit  of  State 
govem»ent.*  LEAA,  D«patt«»«it  of  Justice,  Guideline  Manual;    State  Planning 
Aitency  Grants  5,  6  :(1974;).    A  SPA  must  ^«  a  "deflnablis  agency"  chargied  with 
carrying  out  responsibilities- Impose^  by  fchte  Ortilbus! Crime  Control  md 
Safe  Streets  Act,  as  anwiaed;  have. i«  supervisory  board  whl<Sh  reviews, the 
State  plan  for  approval  and  oversees  its  l«plea«intWt^onj  and-hav« 
^administration  and  staff  who  deVot'e , f till  time  to  SPA  work. 

270  . 
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fco  develop  corapt^henslve  amu^i  state^e  law  enf^emeiit  plans, 

pl«tt«,9U8t  be  approvc4^y  1EAA»  but  thes5ta tea -have  broad  diacrftcion  . 
ijct  drai£tlit3  them.   The  pJlanSf  vhich  are  suppose 


establlali  j)rlorj.tles  ior  the 

,  V.        •     *\  ' 

inpeovea^nt  of  law  .<^»f  or  cement  and  criminal  justice  ch^ughout  eicli  State, 

c<^ntain'an  analysis  of  law  enforceaseol:  problems  and  describe  antfcisAted  *  j 

activities.   The  plans  cover  such  4reas  as  the.  development  anoNtwaluatioh  . 

'pf  methods  to  increase  public  protection the  purchase  of  devices,  ra^litics, 

■\       ■  '  "\  .        *        ■        ^- \.      ■  \ 

and  e^ttlpnlent  designed  to  Improve  law  enf orceaent  and  crimi^l  Justice; 

the  recrulQaent  amh^training  of  law  enforceoent  and  criminal  jys^ce  person^^ 


X 


717.    In  fiscal  year  l973,"^^lb£AA  awarded  $48.5  mtnion  to  States  for  planning. 
FlaoAlng  grants  are  «S#arded  tdsStates  "by  a.f6r«uta;whlch  allpc^ates  a  share, 
of  $200,000  for  each  State  wlth\he  remainder,  distrlhuted  on^^the  basis  of  -  \ 
Hpulation.   The  population  count^N«ed  are  projjided  ^X,the^Sur|au  of  the  ^  - 
SSys  based  on  the  latest  census  da^avallabl^K  For  its«he4^1e  of  State 
aTtslit^ons  seeSl.-ar-Appwi«l3?~24*   $he  States  iWrn  ^gviae  40  percent 
of  the  ttKjds  they  receive  to  4,ocal>a|encmwhi6h  assi^st  In  ^lie 
-developMntN^the  State  plan.  ^  ,  '  \^  \ 

"  710. '  tEAA  seel^he  act  as  shifting  authority  td^tate  and  iio?ai  goj^enme^ts 
ind  decStraiSinS^deral  Governinant -operations.  - ^itstateB  ^hat  ^H^'Kio-  , 

'  Sal>«pon.iblSty>^  l«,  enforcement  reside,  wi^^te  and  Jpcil  govern- 
ment and  views  Its  ownlele  In  strengthening  law  enfofcc^s^t  f  t«*t  * 
Vrt^"  with  the  Stetes^  localities,  ^^P^S^^iV;!^!? 
iIaA  1973t    lEAA  ActtvitlerS»lv  1.  1972,  to  June  30.  1973  ^Inafter 
^»f#rr«.^  to  as  LB&A  I9737r 


^    \  the  In^rovewi^t  of  poUct^^^^^^py  relatloaij  the  educatiott  of  the  public 
\  ieUtiwg.  to  .rt^  prevention;' Md  the  construction  of  X«v  ,euforcew6nt 
faeiUtie?/ including  local  cotMctional  ihstttutions,  centay*  *for  the 
treifaaettt  of  narcotic  addicts,  and  tewporary  courttooja  facilities  in 
h    ./^  • /areas,  of*  high  crisie  incidence*  .        -     *  * 

^         ^i^eitofld,  after  the  •plans  are  approved,  the  States  itee  awarded  funds. 


State 


l^p^lx'"^  J^^^^^^^'Py  i^A>«  ^"biock  grants^"    thit  fun.4«  «re  used  by 

t'lSy'l.  \^i:4b^A  i^^^  cKty  out'their,iav  i^for^^nent  prograiaa  irithout  * 

f  i       i:i;?rthei.app,^ovaXlEro»  th^  State  and  iocal  ,ihstfitu|;i5ns  which  ulti- 

' ;    ,iitei^  ^r^teive  ttkk  blocfc  action  fun^s  ii^^^ide  State,  cdimty,  and  tnuni-  - 
%   *  /  ,cip*i  police  departwents^  State  hi^ijway  pf|ro|«,'  shei^tffe*  offices,  juvenile 
aduXt/corre>tjtoii%I  itt^^  prdfei^tion  and  parole  facilities,  and 

^  ^^^^.-v.^^'  \ *  ^ 

*i te  and  locil  courtt;*y«teDMh  '  '  V' 

^  .  -  '       '  \  >     '  ^ 

^^i;^?,:  J  : '         adattion  Co  block  granta^^IEAA  ai'io  ');>rovides  what  it  terms 
^\'^  Sta|i$  and, local  governnants^^or  law  enforcfbnent 


IS.      ;  vh^t^h:are  ijd^  included  in  State  plans  but  are  .o^ 

national  |»riorit3fr«        It  also  awards  funds  to  colleges  and  tmiveraities 


.           719 O^S.Ci  I  3701 »  et  sec..  (Supp.  Ill,  1973).  ^e  plans  must  be  orgs- 
\^      ttl^ed^byv«eas  such  as  legislation;  planning  and  evaluati^;  crime  prevention 
and  detection;  *dJ«dicationj  and  institutional  rehabilitatibn.   See  Guideline 
Mtoual:  State^JRlanning  ARsncy  Grants^^aupra  note  7i6at  93i  7""^  

720.  In  fiscal  yeaiK973,  tEAA  awarded  $480.2*million  in  Mock,  action  * 
grants*    LEAA  1973->*  su^ck  note  718  atl7.The  Federal  Goyernita.lf*s-shar^^ 

most  action  grants  is  75  >Bqrcent.  .The  State  must  pjiy  the  ipphing  amoimt* 

721.  In  flscal  year  1973,  therKwere  12,374  recipients^  of  UEAA  assistance* 
Amonjs  the-ma;|trr  categories  pf  reci)?ienta  were:    (a)  224$^i|rtf!*«i^ 

,    agetfciea  such  aa  police  d<ftpartments;  liheriffs*  offices,  and  S^)fce  highway 
patrols,  which  tojiether  received  $72  milHoh  inwiMA  funds  tha|:  yearj 

^  750  court  syateM^  nhich  received  $20.9^mon  ih  LEAA^Mndsj  and 
(c>  429  correctionai  facilities,  which  received  $44^7  iiUliott/ 

^722.    In  1973  im  awatHed  $86»9  million  in  discretionary  granta  for 
programs  of  national  .priority^   IgAA  1973.  awra  note  7i8  at  17» 


723  '      724'    .  /  > 

for  triittiiJg      «nd  resattch      in  the  are*  of  Iw  enfQtCMMtnt* 

">-■■ 725     -•    Av''-  -  . 

"-^^  '  '     '  •  726       ,  ^ 

Ttk^  Title  VI  of  the  Civil  Rights^  Act  of  1964       axd  t>>e  OaadhuB 

/.v<^rlae  Control  and  Safe  Stteeta  Act  of  1968  at  am^ded  [hereinaster 

727      ^     *  * 
.  re£eY:red  to  aSi  the  CrliAe  ControI"^  ActJ        prohibit  discrimination  on  the 


grotrada  of  raee«  color^^^jai^d  national  origin  in  advices  provided  by  XEAA- 


723*    UBAA  eatiaatea'that  approxitaac<^ly  10  pejfcent  of  the  Nation's  imiformed 
police  have  attended  college  coturaes  mth  LEAA  education  grants.    In  1973-^ 
LEAA  provided  $44  allUon  for  education  and  training  progtama* 


724  •    In  1973  •  LEAA  provided  $31.6  million  for  research  and  development  to 
study  crlainal  behavior  and  devine  immvative  techniques  foir research* 

:725.,  lisAA  stated:    ,  ^  \  ^ 

\  *       •  We  in  LEAA  view  the  orderly  de^rtslopmerit  and  lnyle- . 

\;'       *  mentafelot^of  its  clArtl-^dtghts- compliance  prtigrao  ^ 

\     '  «a  an  ixopoi^taht  Mtional  >]c^orlty«    To  the  end 

'  that  picoblema  relating^  to  its  cpinpliance  program 

might  be  fuli)^  considered,  a  Policy  Development; 
Seminar  on  Civil  Wghts  CoBpliiwKie  at  Ifc^ 
%  Bali  wai  convened  afeJRocheater^  Michigan,  in 

,rebruary  of  this  year.   On  the  basis  of  these 
proceedings,  LEAA* r.Of flee  of  Civil  Rights  Compliance* 
prepared  a  Master  Plan  for  Civil  Mghtf .  Cos^pllJUice 
and  a  Statemsnt  of  Priorities  (hereinafter  referred 
lo  as  taie  Master  i?lan)*    The  Master  Plan  has  been 
coc^letej^,  and  a'kecond  dtaft  q£  th^  document  will 
shortly  be  distributed  for  external  review*  Letter 
^  lErort-^ Richard' Velde;  Xdmlnlf  trator,  LEAA,  IJepatt- 

ittcnt  of  auatice  to  John  A*  Buggs,  Staff  Jiit^ctoti 
"  U*S«  Cow4»»lott  V  ctS^^  Rights^  jeme-27, -iws-*. 

726a    42  u;s*C*  i  2e0ad,\et  sejf  (19^0).  .  \ 

727*   The  Omnibus  Crime  Control  and  Safe  Streets  Act  as  amended  by  the  Cjrime 
^Control  Act  of  1973*    42  U*S.C*  I  3701,  efc  se^*  (Supp*  XII,  1973).  LEAA 
commented: 


Xhe  discussion  in  the«. .report  of  the  United  States  . 
Coonission  on  Civil  Rights*. .of  new  Section  519(c), 
the  ndndiscrlmln/ition  iprovisions^  of  the^  Crime  Control 
Act  of •1973,  is  parochial^   June  1975  Velde  letter, 
jMJUUaJnote  t25>     ^  ^    ^  - 
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funttd  progtraaui^  ihe  Crixae  Contrel  Act  also  prohibits  .discrininatioiv 
on  th^  ground  of  sex  ia  servitxea  .provided  by  im-funded  prdgrasna* 

Both  ^ondiacrimination  provi»l<j<is  prohibit  a  wide  variety  df  dis* 
criminatory  aotivlties^  ^or  example,  police  departasents^receiving 
I£AA  fundi  cannot  diacriwinate  against  ©inoritiea  by  providing  minority 
nfighboiihooda  leaar  fhm  their  equitable  abate  of  .police  J^rqtection,  or  \ 
by  the  differential  enforcement  of  lawa  in  minority  and  nonroinorlty 
rielghborhooda*  ^  Similarly^  I2M-fundcd  correctional  institutions  can-  ' 
not  segregate  residents  on  the  basis  of  race  or  ethnic  drijjin;  nor 
'  ma^^  they  differentially  provide  services  on  the  basia  of  race,  ethnic  ' 
origin^  or  sex,    fopceeding>  in  ^courts  receiving  XEAA  funds  itwat  not  ^ 
be  discriminatory  on  the  basis  of  race,  ethnic  origin,  or  sex; 

728.    In  addition,  the  Juvenile^ Justice  ind  Delinquency  Prevention  Act  of 
1974  (42 JI.S.C*  •  5601,.  et  «ea»  (Supp.,  1975)),  which  was  enacted  to 
provide  fiederal  asalvtance  to  reduce  and  prevent  del:l(;aquency,  prohibits 
.discrimination  on  the  basis  of  race,  creed,  color,'  sex,  o:^  national 
origin  in  programs  receiving  assistance  tmder  the  Juvenile  Justice  Act. 
As  of  January  1975,  hovevtpr,  no  appropriations  had  been  made  for  programs 
4inder  the  Juvenile  Justice  Act.    Interview  vith  Herbert  C.  Rice,  Director; 
Winlfwd  ikmton.  Attorney  Advisor?  Andrew  Strdjny,  Chief,  Cowpliahce 
Review  i)lvision;  and  Henry  €•  Tribble,  Chiefs  Complaint,  Resolution 
Division,  Office  of  Civil  Rights  Con^liance,  lEAA,  DOJ,  Feb.  3,  1975. 


/ 


erJc 


mU  VI  prohibit*  eiaployment  di«criMii*ftlon  on*  the  b«»i«  of  t«ce 

.or  «.thttlc  oriifin  only  when  »  ptistity  object  of  leaenU.  aatistancc  U 

,       729  '  ie' 

*  to.  provide  ea^lojrae&t      or  when  ^qiiflL  eaployaent  opportunity  is  neceitary 

^  730  r 

,tV.  *iiure  e<iu«l  opportunity  for  bcnefJci«rles.\    Although  providing  eaploy- 

.  -  731 

jaent  is  not  frequently  e  priaery  object  of  iEAA  easistance,     there  is  e 
clear  relationship  betveen  equal  employment  opportunity  and  equal 


729.  /Title  VI  States:      /.   '  . 
'  .     ■  ^       ■  ' 

Nothing,  contained  in  thi*  /title/  8hal2J»e  con- 
■■         .      •■•tr»xe«Wo.  authorize  action  under  this  ./title/  by  ^ 
■cfc  .  ""wTy  ^epariment  or  agency  with  respect  to  any 

^  eoptoyjB^t  p^'jstlce  of  any  employer,  employment 

l-i         agency,  or  labb*  organisation  except  ^Aere  a  pri- 
•    -  *         naiy  dbjectivc  of  »l;h^  Federal  financial  assistance 
'  ■  is  to  ftoviit  emplbynent,   42  V.S.C.  i  2000d-3  (1970). 

J30l    28C.F.R»  I  42.104(c)  (2)  (1974).   See  also  4^  0. F.R.  I  80.3(c)(3) 
*(ri974)  (Department  of  Bealth,  Education,  .and  Welfare)  and  24  C.F.R.  , 
."jj  1.4(c)(2)  (1974)  (jDepartAeilt  of  Bousing  and  Urban  Development). 

and  pers<mi  appearing  before  criminal 'courts . 

'  -m  ■     '  ■      ■  ■  ' 

731.   W'wre  than  one-third  of  any:,block  action  grant  may  ba  lised  for 
salari4»'6f  police  or  other  law  enforcement  personnel.   42  U.S.C,  I  3701.  . 
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opportuntfcy  In^etj*  lEM-f«ndc4.„program.bjBae£lta;/^   and,  therefore.  Title  V5 


732,   For  example.,  the  Coaialsgion  has  observed  that  where  minorities 

«r«  inadequately  .arepreaented  in  police  departaenta,  frequently  there 
^  are  coinpla'lnta  of  -ppUce  mlaconduct  ty  the  minority  coamunlty,  and 

police  department  relations  with  the  minority  community  are  often  poor. 

1I*S*,  (Toanltaloh  o«  CiVU  Rights,  Mexican  Americana  and  the  Adatnigtratloff  . 

of  Juatice  4n  the   Soutfiweat  78  (1970).  i>nd>HeariBg:iBefore  the  United  States 
'  Cw»U«lo«  on  Civ:gl  iltghti.  Cairo,  ttllnota  61  ^h>r»^n;f>.«,. 
\t«>  a«  Cairo  Heari.nK/.    Teatimoh^  hai  lnrtfr«»->H  that  where  min6rlt;le8  were 
.  ^«B?»loyed  by  .the  police  department;*  poUce-coniaunlty  relations  were  better. 

Mexicaa  Americans   and  the  AdminiaBracion  of  Justice  in  the  Southwaat. 

a\i£ra  this  note.     Similarly,  the  Kfew  York  Advisory  Coiaaittee  to  this  Com- 

mtsaion  wrote :       -  .  v  » 

The  guld?  between  correctiofi  officer  and  Inxaate  based 
on  race*  language,  culture^  arid  life  skyle,  where  com*  ' 
^        hined  with  the  leek  o(  adequate  human  relations  training       .  ' 
^       £<jr  corjrection  officers^  ia  a  serious  obstacle  to  the 
,    \      deveiopin«nt  at  the  Institutional  level  of  the  kind  of  , 
\      environ(x«nt  in  which  rehabilitation  c^n  take  place*  New 
York  Adv-isory  Committee  to  the  U.S.  Commission*^ on  Civil 
.    Rl|;hts,  IWarehduaing  Human  Beings  29  {Decenfcer  1974).  * 

the  l{ew  York  Commit:tee  al8p^w^rote:  '  , 

the  total  atiaence  of  black  correction  offiaers  /at  the  ♦ 
Clinton^   New  York,  correctional  facilitjr/  indicates  , 
many  wealcnesi^es  in  the.  institution's  employment  systems. 
This  facicor,  coniilned  "with  nuc«rou8tfrlj:ten  and  verbal 
comments  by  Inmates,  suggests  thaV  inmate-guard  relations 
were  poaac,  Jd.  at  39.  .       ,  ' 

#^e?\Iso  Indiana  Sfiatte  Advisory  Comittee  to 'the  U.S.  Commission  on 
Civil  Rights.  -Ractail  Conditions  in  Indiana  Rehabilitation  Institutions  17 
(July  1971),  and  speech  by  a  former  Attorney  General  of  the  United  States 
who  urged:       \       '  .  »         •  - 

^  ,  "...large  cbrrecetons  institutions  at  all  levels  to  make 
•   '  an  extraordinary  effort  ^to  find  and  recruit  minority  ^ 

personnel  «  m^t  only  because  it  is  the  law;  not  only^ 
because  i  t  is  fair,  but  because  it  can  genuinely  benefit 
t\ib  carr«^ctions  process.    John  N.  Mitchell,  Attorney  t 
General,    Speech  at  the  National  Conference, on  Corrections, 
Dee^  6,  X  971. 
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733 

wu|d  prohtbte  post,      racial  and  ethnic  eBjployiscnt  dlscrlralnation.  • 

Moreover,  unlike  Title  VI,  the  Crtoe  Coifferol  Act's  prohibition  against 

734 

dlscrialtiatlon  contains  no  ^loltatlons  In  the  area  of  employiaent. 

*  m 

The  Crime  Control  Act,  thus,  prohlttts  all  eoployrsent  dlscrlralna- 
tion based  on  sex,  ra.ce,  and  ethnic  origin  in  LEAA-funded  programs. 
Including  that  racial  and  ethnic  discrimination  which  ntghc^not  bp  pro- 
scribed  by  Title  VI.    -.  .' 

LEAA,  however,'  has  expressed  different  opintdns.   Hie  Adtalnistrator 

has  stated;  in  effect;  that  the  application  of  the  Grtoe  CoatcolJV^CM 

.  735     *  *  *  ^ 

eiioywnt  1b  tbif  Smne^as  j^jat  of  Tide  Vl^      lEAA  dlvtl  righcs 


733.    Title  VI  oay.  not  prohibit  cmployncnt  dlscrtolnatlon  in  custodial 
or  clerical  positions  vhere  there  Is  little  |0r  no  contact  with  bene-  } 
ficlaries  .and  the  relationship  between  equal  opportunity  in  eisiployiDcnc 
and  in  delivery  of  service  is  not  obvious* 


734.  See  note  729  supra.  -  * 

735.  Letter  fron  Richard  tf.  Velde,  Administrator,  LEAA,  POJ,  to  Congressnan 
Charles  B.  Rangel,  Jan*.  10,^  1975./  In  that  letter,  the  Administrator  stated: 

LEAA's  view  of  Section  518(c)(1)  of  the  Act  , 

is  that  It  applies  to  ct^loyoent  tetters  where 

'  •    the  primary  purpose  of  a  program  or  activity, 

-*  funded  under  the  Omibus  Crioe  Control  and 

'  '   Safe  Streets  Act,  is  ciiq?loyB>ent  related  or 

where  discrimination  in  the  ecrployinent  practices  ^ 

of  a  recipient  of  LEAA  funds  could  cause  a 

%  beneficiary  to  be  excluded  from  a  LEAA-fiindcd 

activity  on  the  ground  of  race,  color^  national  ^ 

origin,  or  sex.    Id*  *  • 

» 

-In  June  1975,  LEAA  noted:  *  '  i. 

w  In  order  to  settle  the  question,  regulations 

toplwaenting  Section  518(c).  of  the  Act  will  issue 
in  the  ffU  as  proposed  rule^oaking.  Inviting 
'  .  public  cooDcnt  on  the  inclusion  or  exclusion  of 

etflployocnt  discriiaination  as  #  prohibited  act  • 
under  Section  518(c).    iStftritl  coiaaents  on  the  pro- 
posed ruleff  luq^leoienting  518(c)  are  fully  censi* 
dercd  andLfinal  rules  Issued^  the  Cocolsslon  errs 
,    ,   .  In  assuming  any  attitude  by  the  Administrator  or 

the  LEAA.  sUff- has ^bc»cn  articulated.    June  1975  • 
Velde  letter^  supra  note  725  ^ 


9 

278  '  .  . 

oHXcUU  h«ye  Ukin  «  poaitioti  which  is  not  quite  «8  attong  the 

Adoiniitratct*a:    Thty  have  lodiceted  t^hft  their  tdvlew  of  the 

l«gtil«tive  hlseories  of  the  Crloe  Control  Hct  And  Title  VI  Itad  tfieta 

to  ipxe«cion  whether  the  Critae  Control  Act's  coverage  of  ecployEjent 

•    ,  '  736 

dlicrlminatioa  Is  May  broader  th«n  Title  VI.         They  have  n^t,  haweyer, 

definitively  stated  thajt  the  act^e. coverage  of  ecrploynent  dlscrinlnatlon 

**  *  *  *  ». 

is  littited  to  Title,  VI- typ.e  coverage* 

{fe  believe  chat  L^'5.argus;eQt  is  unsound*   Firsts  l£  LEAA  were 

correct^  a  aJballar  point  would  have  likely  been  raised  with  regard  to  rhe 

-  •     737  1 
State  and  Ideal  Fiscal  *Assis£ditce  Act  of  1972e^         The  nondiscriainaticn 

738'       *     .     ^  ,  - 

provision  of  that  i<ct,        •  Uke  the  nondiscriialnation  provision  in 

the  Criae  Control  Act,  la  Isiallar  to  Title  VI  but^  does  not  'contain  the  . 
Title  VI  reftrlctlon  oA  the  coverage  of  employi^t- discrimination* 


.    73&*   t2M  civil  rightsr  officials  state  that  they  have  revicwd  the 

legislptive  history  of  the  Criane  Control  Act  and, that  because  they  have  k 
founi^^nochi^  relating  to' e»ploy»ent  ^iscriadnation^  they  aissune  tha^  the 
coverage  of  the  Crime  Control  Act  is  Intended  to  be*  slsiilar  to  Shat'  of^ 
Title  VI*   Jheae  officials  concluded  ^hit  tSe  legislative  history  of  Title 
»  VI  itiditatea  tbat  Title  VI  would  not  cover  ettployvent  disctiAination  even. 

*  if  it  did  n(^t  contain  specific  restrictions  jsa  the  Issbe*  Ihay 
furtherr  said  that  during  the  past  ^ear  thiy  liave  .asked  the  Office  of  'Ugal 
Counsel  of  the  Depa|rt»ent  of  Justice  to  {rovlde  them  with  a  legal  opinion 
-as  to  whether  the  Crlae  Control  Actrhas  an  outright  prohibition  of  enpioyaent 
aiscriainatlon  In  programs  pr  acti\^tljes  receiving.  LEAA  funds*   lEAA  officials 
anticipate  that  the  Office  of  Legal  Counsel  will  not  respond  directly  to  the 
Issue^  hut  rather  viXl  suggest  that  when  LEAA  issues  its^  proposed  rulefflaking 
to  ia^lesient  the  Critae  Control  Act»  It  also  seek  public  opinion  as  to  the 
coverage  of  that  act  over  tmployjatiht  discrlnination,   Tiie  proposed  rule-*, 
aaking  is  discussed  on  p*  296'infra,    1975  Rice  et  al*  interview,  supra 
note  -728  #  ^  .  ^  '  ,  ^  ^ 

737.  31-0.S.(r.  II  1221-1263  (Supp.  Ill,  .1973)  and  26  U.S.C.  i'9  6017A  md 
6687  CSupp.  Ill,  1973). 

738.  31  U.S.C-  i  1242<«)  (Supd.  Ill,  1973). 


ERIC  ■  '     2yu  '  >  * 


...     •  279  ,  . 

Acdona  hy  thc"o£fice  of  Rcvcauo  Sharing  (OSS)  of  tWOepartecat  of  the 

.Trdseufy;  the  agency  feaponsible  for  aaaini3C«i?«  tJ»e  State  and, Local 

*Flfl£#l" Assistance  Ac*  of  197i  indicate  thatJJ*^  officials  interpret 
•       .  739 
that:a»t  as  broadly  prohibiting  coployMjft  discriniuation. 

"     Second,  there  la  evidence  wtth>fi  the  Crlnso  Control  Act  of  1973 

*     that  the  nondiscritslnation  provlsdoa      ncant  to  teclude  recipient 

* 

^  eijploytaent  practices.    Pioxitaate  to  the  nondlscrialnatioo  provision 
in  the  Crim  Control  Act  of  1973,  there  Is  a  prohibition  on  the  use  of 
quot^t  syatecis.        It  would  appear  th«  this  prohibition  applies  to  the 
'eaploycaent  pruoticetJ-Hif  law  ^nforeeoent  agencies,  afi  it. proscribes 
^  quotas  **to  achieve  racial  balance. in  any  law  enforcerient  agency/' 

V  a 

It  aecBss  reasonable  to  aasuae  that  the  prohibition  against  quptas  was 
included  fo  liQit  the  scope  of  the  nondiscrlnination  provision.  Thus, 
it  is  inferred  that  the  npMiscrinination  provision  t24st,also  extend 
to  recipient  enployoent  practices* 

—  :   s 

710     Par  cxacolc.  ORS  has  entered  into  an  agtceoenfc  with  the  EQual  E*^^- 
mlt  &t^4  t&^ln  (EEOC)  which  provides,  in  part,  tha£  when  EEOC 
his  found  probsblc  cause  to  believe  that  csployecnt  discrlninatlon  cxisca' 
>*V"    in  *  revenue  sharing-fundcd  activity,  the  Director  of  om  will  proceed 
**>^     to  seek  to  secure  cospliancc.   Kcssorandia  of  Agrc^nt  between  the  Office 
of  Revenue  SbarinR       the  Equal  Esployoent  Opportunity  Coad^slon,  signed 
by  John  S.  Powell.  Jr..  Chairoin.  ZEOC.  and  Grphaa  W.  Watc.  Wr«ctor,  ' 
Office  of  Revenue  Sharing,  Bepartaent  of  the  Treasury,  Oct.  11,  XBlk. 

^  In  June  1975  lEAA  cosocntedt 

*  ^Coe  Federal  Circuit  Court  of  Appeals  has 
found  that  etsployfacnt  is  covered  under  a 
nondlscriainatlon  provision  of  tbt  revenue 
sharing  legislation*  but  the  question  Is 
still  arguable.    JJ.S\      City  of  Chicago^ 
I  •  9  EPD  10^085  at  ?•  7438.    June  1975  Velde 

letter,  supra  note  725  . 

740.    Thia  pr^hlbitf^on  Is  discussed  on  p*  301  infra*      ^  ^ 
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The  Issue  of  whether  "or  not  the  Crime.Control  Act's  prohibition 

f>  *  ' 

against  disc rinJinat ion  broadly  prohibits  employment  Ascrimination  in 

•  •  LfLAA-funded  programs  is  an  Important  one,"       As  LEAA  stated: 

Coverage  o^^  emplojmient  consideration^  by  * 
;  .  Section  518(c)(1)  of  the  Act  is  important  ' 

-    ,       ,  principally  in  clarifying^LEAA's' rights  to 

'    -  •  use  518(c)  as  an  enforcement  tool  in  cases  4 

•  where  .a  recipient  is  believed  by  LEaA  not  to 
*  '  meet  Equal  Employment  Opportunity  Standards.  74^2 

While  LEAA  also  has  separate  /regulations  which;* prohibit  such  discrimi- 

743  ^        -        *  '  ^ 

nation       and  it  might  be  assiined  that  th^ejcistence  of  these  regulatio*ns 

*  >  .< 

might  obviate  the  need  to  assess  definitively  the  act's  "coverage  of  employment 
discrimination,  the  fact  that  the  -regulations '•provisions  foiNsanctions  are  not 


•  LEAA  remarked: 


Of  far  mo^e  con&equem:e4:o  the  compliance  , 
^ program  A3f  LEAA  arfe  the  procedural  problems 
under  Sectii)n 'S18(c) (2)  of  t6e  Act,  touched' 
upoa^butLaiQj^fully,.,cons*idered  jji  the  Coramts- 
sions's  4raft  report  (^ee^  ff;  Y  3^^^S^te^ii>a-^ —  — 
tioh  of  funding).    July  1975  VelSe  letter,  supra 
.    .  note  725.      *  ».  ,9 

:42.    Id.  .        ^    .      .      ^  • 


743.    Thc^^/s  regulations  were  issued  pursuant  td  the  tulemaking  authority  of 
^^e^JLEt^  Administrator.    5  iJ.SVC:  §  301  et  seo.  (1970)  and  42  U.S.C. 
g  3751  (Supp.  Ill,  1973).   ^Their  purpose  is: 

*    *  to  enforce  the  provisions  of  the  14th  amend.-; 

.ment  to  the  Constitution  by  eliminating  dis- 
crimination on  the  grounds 'of /race,  color,, 
creed,  sex,  op%  national  origin  in  the  en5)loy- 
ment  practices  of  jState  .agencies  or  offices 
receiving  financial  assistance  extended  by 
/theTJepartmerit  of  JC^tic^/.    ZS^C^T^K^  ~ 
§42.201  (1974).    ^  ^  '  . 

« 

They  ttre  discussed  further  on  pp.  295  infra.  . 


*281        \^  *  • 

adequate  makes  ^e  question  a  pertinent  one*        The  act's  proVlaion*^for 

'  satnctions  vhen  employment  discrimination  cannat  be  V9lwtarlly  corrected 

ii  stronger  than  that  provided  by  the  regulations •  , 

*  Despite  these  civil  rights  requireaepts;  there  is  abundaxit  evidence 

that  racial  .and  ethnic  discrimination  continues  in  many  law  enforceraejjt 

activities,  including  those  of  police  departments,  caurts>  and 

C0i?re&tional  institutions.    Police  departments,  often  appear  to 

provide  inadequate  police  pr^Osctlon  in  minority  neighborhoods  in  com- 

'        746  ' 

parison  to  that-  iti  other  neighborhoods,      and  yet  certain  laws  are 


744^    mA^stated:  .  * 

The  draft  report  ati^^ges  [274-280.  supra]  deals 
exclusively  with  whether  the  1>rov4sions  of 
518(c)(1)  apply  to  ec^loymSlit  matters.  Ihe 
^    •  —  HJoiDittia^iott^a-^c6nc6m'"that-S6<^^ 

found  to  extend  t<J  employxnent  matters  apparently 
^      stems  from  a  concern  that  lEAA  move  aiimlnistra-  . 
-  tlvely  to  terminate  funding  in  cases  off  noh-      ,  • 

^  — ^r>mp1.ifliieftV-S:-i!iJuueijH  wbldL^eems  curious  glyga. — •  ;  ^ 

LEAA^s  recent  action  to  defer  or  suspend  J^undlSg 
_to  a- number  of  recipients  „ or  applicants  pending 
'  fesoiut^n  of  con^llance  pro^ems*    Indeed,  the 
^  entire  pre-award  re^ew  program  of  LEAA'  is  pre-         .  ^ 

dicated  on  the  idsA  that  funding  of  a  particular 
grant  will  be  deferred  until  any  compliance 
^  problems  presented  -by  the  appli/iatlon  are  adequ- 

ately addressed.    June  1975  Velde  letter,  supra 
note  725.  ' 

The  issues  of  preaward  reviews  and  fund  termination  are  diijcuased  in  detail 
o^pp^  348  and  382  respectively. 

745,  See  p.  376  infra  fft  a  discussiori  of  the  sanctions  available  to  LEAA- 
under  its  MgulatTotnTand  unde??,  the  Crime  Control  Act*  ^  -  ^ 

746 .  Mexican  Americans  and  the  Administration  of  Justice  in  the  Southwest, 
supra  note  732  »  mt  12-13* 
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747 

frequently  nor^  strongly  enforced  in  mluorlty  aeighborbqodt       or  egalntt 


Klndrltica^'for  exixaple^  laws  against  gaabling*  prostitution,  and  night 

748  .        '  ^        "  -  1.  ~  ^ 

parkings.      *  Polioa  iomatlms  harrata  or  are  diacourteotir  to  minority  wen 

\         74S^  .  .  , 

and  voMn*       Minorities  are  seriously  imderreprepiented  on  grand  and  petit 

750        .  >  - 

^juries  in  soina  States,       Hinpnties  are  sentenced  to  ^ndson  t&ore  fre^ntly 

9spA  receive  l<mg%t  sentl^cas  than  nonminorltias  who  havei  baen  convicted*  of  the 

^  ,   751         ^  \.       ^  •  * 

awe  offenses^       Mtoorities  are  soMtiiries  atsigoed  to  prisons  lacking  ^ 

edtjcational,  v^HiSialt  «d  work  rileHfe  programs  «iiore  fraquently  than 

,  752       '       *  •  ' 

.nonfflinorities.       The  bistter  prison  work  atsignsMints  are  o5ten  reserved  for 


747.  Wisconsin  SUte  idvisory  Cosidttee  td  :the  U.sr  Cowaission  on  Civil  Bights, 
toMce^Istoletion  and  Community  Weeds  124  (December  1974). 

748.  Msxican  Americans  snd  the  Admlnistrstion  o£  Justice  tn  the  Southwett. 
•ttprt  note  732«   Sse  also  Minnesots  State  Advisory  Conaittee  to  the  Undybed  States 
Commission  oij.  Civil  Rights,  iridtlng  the  Gap:   The  T^sln  Cltfes  Native  Aasrican 
Community  (1975),  and  Police ^Isolatio^^  and  Cbmmunity  Kaeds.  sui^ra  note  747. 
Yarioua  reporti  on  al^rest  procedures  have  produced, evidence  that  there  is  r 
disproportionate  number  tj  minority  arrests  for  pertain  crimss  in  relstion  to  the. 


minority  percentai^e  ofthejopulafc^^  comfnrlte  approximately 

-l^-^percenr-olfnbeTifOpOlacton  ofthe  State  of  California,  they  account  for  45 
.perceni;  of  all  suspicion  arrests,  which  are  arrests  »sde  without  specific 
'  charges. .  Lawyers  Committee  for  Civil  Rights  Under  taw.  Law  and  Disorder  III  ^ 

32  (1972).  ^   -         '  —'  ' 

749.  Cairo  Haarin|,  supra  note  732j  Htxican  Amsricans  snd  the  Admlnistrstion 
of  Justice  in  the  Southwest,  supra  note  732;  and  FeQi|sy}»vania  State  Adyis^ory 
Committee  to  the  U.S,  Commission  on, Civil  Rights,  ?oltce''^ommunity  Rejatlons 

r  in  Fhilsdelphls  (June  1972).  '     •  -  ''^T^^  ^ 

750.  ttoxican  Ayricsnt  and  the  Admtnistr         of  Justice  io'  jb^e  Southwest,  supra 
note  ''yjz  ;  at.  J5«^<>»   the  Coonlssion  found  thse  judges  end  jury  commis^slons 

^  frequently  do  not  mske  affirmative  efforts  to  obtsln  a  representstive  cross* 
section  of  the  cpmnitnity  for  ji^y  service  snd  thet  the  undarreprestntation  of 
Mexicim  Americans  on  juries  resulted  in  distrust  by  Maxican  Amv^icans  of  the 

'  impartiality  of  verdicts* 

751.  See  Bebro,  ^'Jhe  Black  OffenHer  and  Victim,"  Paper  Prepared  for  1973 
Conference  on  Minorities  and  Correction  (Chicago  State  Univarsity,  Oct.  24«26, 
1*573)*  .       .  ^ 

752.  Alabama  State  Advisory  CooDittee  to  the  tr^S.  Commission  cm  Civil  Rights, 
Alabama  Prisons  (1975),  V,  . 
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753  '  * 

noB«lnoei.tl«»,.,    and  housing  within  prisons  and  halfway  houses  is 

•  '754        •  •  '    .  . 

sooefcittes  segeegiiteditaL^^^   ..^       .  '    .  - 

Similarly,  laws  jaay  be  dif f erenfclelly  enforced  depending  oja,t!>®-5S?---- 

of  "the  alleged  .off  ender.   For  example, , laws  againa!t-i>roptitation  have  > 

soMitiaes  heen  enforced  against  the  feoiale  prostitute  but  not' against  the  - 

male  custonetCwllELflfllJjctta-^r  accepts  solicitation  of  prostitutes,  although 

•  755 

proatltutian  is  defined  by  law  as  a-crlae  for  both  prostitute  and  custotaer. 

Eurthet,  pulice  have  mlstreated'voroen  who  are  rape  victims  by  intimidfiCing 

  '■  '  -755 

them  and  q lestioning        excessively*         Th*  ^emU  victims  of  marital 

■•t*»v'»"^  '  _____ 

Violence  are  singled  out  for  apeciAl  treateent,  usSaliy  ta  anfatSu^t 
.   t-     ^  *  757  < 

to  di«cou^lag>,p.rotfecution*         Women  arc  denied  the  opportunity  to 


753* ,  Wtrehouaing  Hucwn  BelnRSi,  cupra  note  73?*    For  a  general  dlscuaalon  9^  . 
'racial  discrlainatlon  In  tKe  criminal  fuatice  system  ace  1)*S»  Skoler^  "The  ^ 
Black  Eijperlence.and  the  Crla^l  Justice*  System,?'  Paper  Presented  at 
the  fourth  Alabama  Synlposium  o*i  Justice  and  the  Behavorial  Sciences  (February 
i97A)i*rep^      by  the  Coii»isslim  on  Oorrectioial  Facilities  and  Services,*' 
American  Bar  Association. 

754»   Arizona  State  Advisory  Conmittce  to  U.S*  Cotnofsslon  on  Civil  Rights, 
Adult  Corrections  In  Arlasona  (1974)*        *  ^ 

755^  ^  In  Kardii  1974,  District  of  Colucsbla^  Superior  Court  Judge  David  ^fxm^ 
ruled  as  uncOjfistltutlonal  as  applied,  a  District  of  Columbia  statute  prohibiting 
pifostitutlon  because  of  the  police  practice  of  arresting  only  female 
prostitutes  and  not  male  cnstomersw   Ifnited  States  v.  Wilson,  CrlBiinal 
No.  69760-73  (Super.  Ct.  D.C,  Mar.  14,  1974.)   Subtfeauently>  the  MetropoUtan 
Police  Depfxtment  of  the  District  of  Columbia  made  a  good  faifch  effort  to 
enforce  the  statute  against  both  tsaie^  and  females  and,  thus,*  in  a  later  case 
the  court  did  not  find  the  statute  to  be  unconstitutional  as  applied.  United 
States  V.  Dinkins,  Criminal  No.  52179->4,^  (Super.  Ct»  D.C.,-Oct.  4,  1974)» 

756.  iteport  of  The  Prince  George's  County  Task  Force  to  Study  tlie  Treatment 
L  of  the  Victims  of  Sexual  Assault,  IWrch  1973. 
» 

.757,   Tnwijlger,  Marital  Violenfcei  The  LcRal  Solutidn..  23  Ha.tlnga.  L,  J, 
259  (1971).  '  1     •  ■   •     ,  * 


'  ♦758.'  .  .  .  „ 

'•erv«  on  jtirlei,       C<wsinmlti«»  frequeotty  fail  to  provide  halfway 

housts  and  deto>rtflcatioa  centfera  for  womca  even  vheir^such  facilities 

are  prorldtd  for  ^n*  Kot&en  vhd  are  fnc«rcer«tcd^  are  offered  f eweir 

-^pportmrttlerfor  trelplpg  and  education.  thaB  iSe  w^  -  — 


prograros\#MMf^are  provided  frequently  offer  training  only  in  aex- 

•  ;759  > 

atereotyped,  wei^lal  occupatipna*  .  * 

Bmjployment  ^itcrlmlnation  on  the  >aii»  of  race,  ithntc 'origin,  and 
rex  by  police  departmenca      alao  aippeara  to.  be  yideapread.-       For  ex^xsple. 
fewer  than  10'  percent  of  all  eaployeea  of  police  departijenta  are  minoritlea/*^ 
^^njontrajfc,^  population  in 


758.    Taylor      Lbuiaian*,  43  U.S.l.W,  4167  (1975), 


759.  1*»en'a  ?rla6n  AaabqiaiiOBv  A  Study  in  Negleet; '  Se^rt  on  Wonen 
Priaonara  (1972),    ,    '■  

760:   Police-departiMnta  are  not  th«  only  lav,«^forceai&t  InatitutiQna*  vhidt- 
fall  to  provide  «iual  aaplpyMnt  oppdrtynlt:^.   CprrectiLonat  f«cliitle«  alao 
«r  frLI?'^^?*^  racerda.    S«a,  for  exa^>le,  AlUbiuaa  Priaona.  aupra  fiote 
V  h^lf  !  Arlrona,  aupra  not*  754r  Condasion  on  C^i^tional 

PacUitiai  and  Sarvlcta,  Aaarlcan  JBar  Aaaoclatlon,*  "A  Correctional  Must. ,  / 
Incre^eed  Stiff  pecruitaiant  from  Minority' Groups"  (Horiograph,  1972)  and  IMAGE 
(tocorpbrated  Mextctn  A»etltan  Govarna*nt  laployeea)  Potlfclop  Paper  on  the 
A^iatratlott  of  Juatica  add  the  Spaniah  Speaking  presented  before  the  lEAA 
Policy  pevelopMnt  Seailnar  on  CivU  Rlghta  CoipUainc,e,  Peh.  10-11.  1975. 

761.    See  J.  Eger^ow,  "A  National  Survey,  Minority  PoHceuian;  How  nany 

ara  th«?ej"  »«ca  M,.  ^  Vol,  5,  No. -21,  19  (I^vemher  374).        ^  _ 

762^  In  1973,  according  to  data  maintained  by  the  Bqu^^ldyAent  Opportunity* 
ComriaaloB^^  6.3  percent  of  all  fulltime  police  dapartnent  aaployeaa  vera 
black;  2.3.  Mrcent  were  of  Spaniah*  apeaklng  backgrouadj  0.2  percent  weife  Aalan 

JlJSSKi  ATi$!"f  i/'''*  ii*^^''*'  '^^       percaf*  were  other  minority. 

Including  Alwta,  Eaklapa.  Malayana,  and  Thaia.    E«iual  E^loyment  Opportunity 

sS^!°vil   ^49  (rgy^*^  ^^"^^  Cov^ti^ntt    United  States 
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this  c^atty;^^^       co«pti»e  acre  than  18  p?rceot  if -ail  StufceW  local 
l^li'wiiiwnE.  wloyt*^^^  of  ?«tlclp«tlo^ y^..mS^iit±^  «a  «.ployee8 

to  Um  tnioxcemnt  rngf^acies.  it  even  BOte'.ttiking  vlien  the  prectlce^  of 
jfpm  ipHyi^l  .gti&e.  ere  ««4ied.     '    iteqa^atly^  ^rioS^portlon^ 
of  .inoKltlee  1«  directly  etttibuteWe  to  ^iscrlBi- 

MtorW  ielectlon  procedures, ■"ittch^.w  Height  reciuirtaMote,      '  unvelldated 


763  /  The  U.S.  Bureeu^^f  the^Genw*  h«»  determined  that  In  1970,  of  the 

•erefof  other  recee.  efltf       percent  wte  of  Spen,ieKj)rigin.  U^Sr 
^ X  CiSli.  S^^^^  Co-«rce,  PC  (1)-151,  1970  Ceneue  of  gopuletioni 

cLllt^lutloa  ^«^-^«->i'<.t-ifa«  r  P°^c*d  Steeei»  SuMery  2Z  (Jenuary 

«rf  P6ouletionr  S.b1^«eports--Per«o«:S, 

Teir  ii  1973,  ecWdSng  to  de'ti  wttofcelned  by  .the  EquU  Etepioyment 

2fcldye!fJere  bleck;  3.3 1»«rcent  vere  ctf  Spealeh  .peeking  beckgw^^  0.6 
^^^Srlirl  other  «dnorltJ!  HfnoHHei  ,nd  Wnaen  in  Stete  and  Ix.cel 
GdvnuMflit*.  sopra  note  762at  9.      '  >  ♦ 

"  ik^    W  jae^V*  Mt'  tie  time  of  the  Coiiikisslpn'«  hciirlng  ii:  Cairo, 
&6S^^iJ«t^h;*Siro.co«^t^^^^  blacj:.    The  Cairo  police  • 

«bloVed  17  ■«  "including  fche  chief ,  tut  only  1  was  blUck.  See 
t^ll  Sr2f  iuoJTnSIm  and  U.S.  ConstTsslon  on  Civa  Mghtf ,  mSS. 

"^Vf^J^^l  &Z^^^^^  i7-^pexcent  of  the  , 

766.   i)l.crl«ia,.tory  height  re^uiredinta  ^  tEM>  position  With  regard 
to  these  retiuirenents 'are  discussed  on  p.  308  infr^  ^ 


■V 


V 
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iteslsingj      and  preempjtojrmenfc  residency  requirements  • 


Exclusion  of  women  frpta  mpUymnt^in  police  departroene'^^on^  the 


nmm  bafia  ^a  men  has  l>eer\  toote  blatant.   Only  12,0  percent  of  all  police  \ 

76/7#^iie  SuprecHt  Court  has  held  that  tf  a  selection  procedure  \/l^ch  ''^ 
reaulta  th>|i  disproportionate  rejection  of  minorities  ^isanhot  be^  shown 
to,  be  related^o  job  performance,  that  practice  ia  pr6hlbite4x  Griggs 
Yt  liatofiui^    Co>>^40l  U.S.  424  (mi).-*  B4ual  Etnplpymend  Oj^pibrtuntty 
Commiasloh  gttidelinis^rohibit  the  4iae  of  enploynttit  testa  .which  diipro-; 
portionataly  exclude  mtnorities  5r  .wowe!*,  „iunle|<^  t^^^^     tejafcs  hiVe 
*  ac^iantif ically  Keen  danionatrlted  to  ba  related  to  job  p^rfS^nce  and 
«.iio?laaa  diacriiitnator^^  29  C.T»R.  Il«d7»   Tet  selection 

procfdurea  Used,  by  l>ollf?fe  deplirtmenta  hive  often  not  been  proved  "bo  be  ^ 
related  to  job  perforaiance, ,  A  background  piper  on  a  research  ptoj^t 
conducted  at  the  Industrial  Relations  Center  of  tha-Oniverslty  of  Chicago 

"  ^     .  The  iM^ity.  of>  the,  teat*  uiei  prtsaently  to  screen 

•ppllciwtiL^r  police  tervice  deal  with  an  «ppilc«jt'a 
•bility  to  ii&d€tt«Cand  language  and  apply  reason  In  the 
•  solution  of  vecbirKeroblemi.. .  While  th^se  skttls  are 
.   undeniably  related  to^Ugcess  in  police  training  schools,- 
scores  on  t««t«*.Qf.;<^t»' type..^ave  nor  been-show»  to  ^^^^ 
related  to  thfr  on-tlie-lob  pfrformanfie  of  police  officers. 
/  'Since  officers  vfitih  high  general  reasoning 
.  "I»Qm"  do  not'necessarily  pjir^bm  better  than  of ficers 
vitJ»iiijMi3  of  this  ^abili^,  the  gener«r~«I7(ji"  type  of 
test.  hi&  not  been  proved  valid  for  the  Rejection  of"  > 
police  officers,   ^ohn  Furcon,  Occasional 'Paper  35;  » 
Some  Questions  arid  jthswers  About  Police  Officer 
"  Selection  Testing  (197?^  ^  ,  v 

Selection  procedures  are  also  discuiised  in  Police  Foundation,  Police 
Personnel  Administration   69-100  (1974),  • 

'  768.  -For  exan^le,  in  1972  the  Milwaukee  PollTce  D^epatement  required  a  one 
1  ye«tf  Wisconsin  residency  ih  order  to  accept  an  applicant  for  eoployment, 
■  fscludlng  from  police  dephrtnent  efflpldynterit  the  large  number  of  nlriorlties 
in  Milwaukee  who  were  recent  .arrivals  frofa  other  States.   Police  -Isolation 
and  Cowamity  Seeds,  supra  note  747,  at  16  ani- 117 ,    Residency  requireaentsi 
however,  niay  be  protective  of  mlnotities  in  cities  with  large  olriority  pbpula- 
tlope.   In  New  York  City  for  txtmpUt  the  Guardians,  a  black  police  officer's 
.association,  have  citargof  that  the  elimination  of  Kew  York  City.  Police 
Depart««Bt's  residenc:£^quirenent  ^s  permitted  the  police  department  to 
hire  vhlte  suburbanlterW  jSbs  whlcH  could  be  held  by\lack  residents  * 
of  Hew  York  City.    Telephone  interview  with  Sergeant  Howard  L.  Sheffy. 
Iqiial  Opportunity  ITnit,  New  York  Police. Department,  Apr.  1,  1975., 


287  „ 


^d•P.rt^nt  employee,  are  vm^^v^*^  of  these  are  in  cleric*!  poattlons., 
only  about  2  percent  of  all  i-oUce  ofglcers  are  voaen,^^^.  as.con^pared  •  ^ 
-  .vith44r7'-of  all  State  and  local' goyernmene  employei(«.  ^    Height,  weight, 

.oa  agility  r^lre«enta  excl^-«»tty-.«o«en,   •  a^d  «any  police  depart-  . 
'T-miiW-ti^^^n^*^  to  accept.  ItU  apjiUcant.,  either  outright       or  . 
"    tor  certain  position.         In  1975.  as  noted  by  the  A.aistant  Director  '  , 

■    '     ,      -  774  r--  ♦  ;  .  ■ 

of"  the  Police  rWdatlon,      there  ^er.e  '    .  .. 

■  .■         .pproxlir^tely. 1,000  policewoi»en  In  -t^'Aj^J^^^J*^^"-  .  " 

'  riik  tQritv  of  these  wotnen  have  b.fan  hired  .to 

-v—  ■  s^:;  tSrUS*^  ^re  thought  w^'f  ™  t'^SoS;; 

J      »en,  such  a.  vorking  vith  Jjxvenlles.  fetaale  prisoners 
'-^ and -typewriten^^n? 


v«^KV(K.,  and  W>^«      State  and  Local  Government,  supra  note  762 

•  at  A?^-^,.  '.■   ■■'  .  ■        *  -     ^ ' 


770.    Id.  at  9, 


Pollcihg  (1972).  .  .      ^.       -  .  ' 

fiuaat  .potential  by  daveioplng  a^d  funding  protnlslng 'programs  of  innovation 
at^d  iiBproveaenfc."   IdU.  .    \  ' 


775.    Id.  at  3. 


ERIC 


Although  lAe  ^unber  of  policewpBsen  appears  taJie_incr«a«ing,  progrest 

U  plight,  \r  «xa»pli»,  a  1974  iurvey  of  approxinately  400  State  and 

loca^  pollcM«p*rt«tti»-«htWB.tf-4fiafc  about  270  of  tliem  employed  no  women 

776       -  ^  > 

o<t  patrol.       With  the  exception  of  the  Waahlngton,  B.C.,,  Police  Depart- 

wint;  in  1972  the  :Police  Foundation  had  foufti  no  poiictr  department  ifhich 

^       '  777'  ^ 

liM  mda  all  entrance  requirenanta  Iche,  « ane  for  men  and  vomew. 


11.    Orkanizattoh  and  Staffing  ♦ 

laaponalbtilty'i'pr  ensuring  connpUance  vlth' civil  rights  lawa  im^^  v 
r^l^lations  by  lEAA  recipients  lies- with  the^fflce  of  Civil  Rights 

Compliance  (OCRC).  TChe  »teff  Of  (kJRC  a*«  located  in  Washington  but  spend 

'  .  .  '  "  779 

about  30  percent  of  their  time  in  the  field.       There  are  no  plans,  how-" 

'    '  •  •  •      "  780 
•ver,  ^to  locate  civil  tights  compliance  staff,  in  tBAA'i-.  regional  offices. 


77/.   Women,  in  Policing,  ggpg,  jjotg  773  ■  ' 

onT^:;t.t5^:\::i?^L\'Li'^^^  m 

national  structure  is  discussed  in  detail  i«tJLT'  ^^1*  organl-*  • 
Handbook:   Oraani,,....;':^^'!!';.':,'"?^^"  '^"'tic., 

IL^R  *■*  ""^^  'M  25  pj-rcent  for  some  staff  ««mber«  to 

»«ch  ^s  50  percent  for-others.    1975  Rlc4  jt       intsg?llw' suSS  do'a'?,;' 

JI^'J^fJlf^ffT^  ^       ^0  "lloni' 

prasmt  l|i  that  prograa  staff  in  tha  field'  offices  are  leant  abrIa.?o#  M^i 
•^^4o«*l  <»££lcM.ls  usually  gsnwated  by  cosvlalt^ts  r.c.lv«i  yithto  the  region, 
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Sirccwr  of  OCRC      -reports  to  the  LEAA  Adolnistrator. 


As  of  February  1975^  the  OCRC  Director  was  ^issisted  fulltlwe 

783  /  ^ 

professional  staff  of  X6*        This  Is  an  Increase  of  8  persons  (100  percent) 


781.  The^  Director  Is  at  the  GS-15  level^*    The  I*EAA  orgaaltatlonal 
structure  Is  shown  In  Exhibit  7  on  p,  289  styra>      *  \  —  * 

782.  DurloR^ilscal  year  1975,  the  LEAA  Admlnlsfcriltqrr  Riclv^rd 
Velde,  h^r'shown  a  personal  Interesr.in  the  L?AA  civil  xHgikf  program. 
Thliiu;W^e?e«pliHc(^^      fact  that  he  arranged  for  and  participated 
19.^  two-diay  conference  In  February  1975  of  32  e^cperts  In  the  field 
of  civil  Tights  ind  law  enforcewent  to  discuss  Lm's)co«pliance 
program.    In  February  1975  ;the* Administrator  Itto  upoke  at  a 
conference  of  black  law  enfprc«tiieat  officials  sponsored  by  the  ^ 
Center  of  Correctional  Psychology  at  the  University  of  Alabama.  The 
text  of  this  speech  was  not  available  f ircrm  the  ^^AA- Office  of 
Infdrmai^pn  at  the  time  this  report  was  written/ 


783.   .197^  Rice  et  al.  Interview,  supr^  note  728.    XhirnuBBbar  does  not 
reflect  student  assistants  employed  by  OCRC.or'oth^  part-ilAe  employees 
add  private  contractors  and  consultants  who  contribute  to  LEAA's  civil 
rights  operationw 


^  784  '  • 

•luce  aid-Bya.   This  Increase  is  not  as  wich  as  the  OCRC  Director 

785  >  -  *  * 

would  hav^^Xlked*  , ,  ,  Jyea  though  tlAA.  program  persooheX  assist  OCRC 

itt  its  cowpXiance  progra»r       OCRC%.ti  understa£fed~in  fact,  the  ^taff 

i».sp^rces  «valUlble  are>l«o.st  Inconse^ential  in  cof^rison  to  the 

.  V'    ^  ,  ^_.787-/^    ^  . 

civlX  rights  probXeM  fircinr?*SM»  .      '  ' 


m.    see  U.S.-  Oowalssioii  qa  Civtl  Right*,  The  Federel  Civil  Rlghtg 
ghfotc— ent  E£fort-?A  a«k^«eiiient  352  (X9l3), 

785.  OCIW  requested  a  •evcn-periolCjncreese  for  fiscal-yeer  1974.  It 
received  only  foirr  edditlonel  loittioM.  • 

786. "  Interview  with  Herbert  C.  Rice,  Director,  OCRC,  lEAA,  DOJ,  Her.  -20,. 
'i974.    Mr.  Rlc*  Indicated  that,  for  exaii?»le,  personnel  fro«  I£A4'a  Syeteiw 
Mvliidn  assist  the  OCRC.  by  retrievint  •■terial  f ro«  law  enforcei^it  agapcles 
or  by  taldnR  such  Infonatloh  off  data  tapes  frp«  police  deparft»ents  with 

a  process'lDg  system.    OCRC  uses  thia  injEoBaltlo^i  in  preparation  for  — 


a  processing  syscca.    wwrv  u»«»         j«vwi.i«iw*w.jv  — 

coBpllance  review*  to  aake  pr*Ii«inary  determinations  on  whlch-areaa  wiii  . 
.  rc<tuire  pore  indepth  sctutlny.  .  the  asalsunce  of  this  Division  to  OCRC    „  ■ 
accounts  for  less  than  one  person. year.    lIM'a  audit  *t4£f  conA^ct 
rmit^in*  chacka  to  ensure  tbAt  afflraative  action  protraas  4iave  bc«i 
JSJSJ  cSw^e^JlS^"  306-07  infrs).,  and  «het*Sr  they  contain  the  required 
eomoncnta,  but  they  do  not  aeeees  the  adequacy  of  the  plans.   Ala?,  LEAA  s 
prognui  staff  function  a«  aciviaors  to  the  OCRC  in  atructurlng  ccmplllmce 
review  and  Investigative  ■aterlals.  .  \. 

787.    In  June  1.975  lEAA  wrote  to  this  Gontlsslon: 


Adequate-ataff Ing  of  the  various  offices  within  * 
.    LEAA  reaaln*  a  major-  concern  for  the  lEAA  Adalni- 
etration... While  OCRC's  professional  sUff  is 
ad«ltti«^dly  SBMiXl,  it  coBpares,  favorably  with 
other  st»ff  and  line  jan^onents  of  LEAA,  both  . 
as  to  nuaber  and  gtada  of  eoployees. 

Ibfr^salleijt  fact.  is  that  no  new  positions  ar*  s.  • 

provided  to  I£AA  under  lt»..ry  1976  budget. 
'  . ;  Jane  1975  Velde  letter,  supra  note  725.^ 

Underataffing  has  long  beijn  a  proble*  of  OCRC,  and  was  noted  by  the  Civil 
Rights  Divl8lo|i  of  the  Departaent  of  Justice  in  its  review  of  LEAA  in 
1972.    DOJ,  "Ihe  Civil  Rights  Coopliance  Prograa  of  the  Law  Eoforceaenc 
Aaalscance  Adalnlstratlon"  (Septeaber  1972).    Thia  review  1*  discussed 
in  chapter  9,  Coordtnation-and  Direction,  infra. 


*  Moreover,  hot  all  OCRC  staff  ©embers  work  oa  Title  VI^  Within 

768  .  ; 

the  Office  there  ere  four  divisions:         CdjqpUance  Review,  Coaplelnts* 
*   lte«olutiott,  SepoYt«,  «id  Contracts  Coi^liance.  >The  Compliance  Review* 

Complaints  Resolution,  and  Reports  Divisions      have  Title  VI 
.  responsibilities*    The  Coapllance  Review  division  wlW  a  staff  of  four  * 

professionals  is  tesponslble  for  preaward  reviews,  'postaward  reviews, 

-        •  ^  *  790 

^  and  evaluablicj^  of  recipients'  equal  eaployia^t  opportunity  prograjas* 

  ~"    ♦  '         -  ^ 

lh«  Coin>Ulnt«  ?eiolutlon  Di-^^lsloQ,  with  a  staff  of  six  professionals,  . 
lnvesfrlg«tef  cpmpUlots.    The  Eepotts^Mvleion,  staffed  vlth  one  J- 
professional,  develops  and  iaiplesients  reporting  systeas  for  law  enforcement 
and  correction  agencies*    Three  other  profes^nal  persons  are  on  the 


ianedlate  staff  of  OCRC'sJPir^ctorjand  are  responsiblaJcor  tayrlad  functions 

791 

including  legal,  persoiyxiil,  nod  adminiatrative  itotters. 

Although  aost  staff  jseaibera  are  gfyen  areas  of  specific  responsibility, 
^  there  is  a  great  deal  of  *f lexlbi;ilty  ±n  assigmpents  so  that 
the  entire  staff  can  assist  on  whatever  projects  are         '  ^ 


*788.    see  Exhibit  8  on  p.  293,  itffra^ 

.  1^  ;  \ 

*  789.  The  Contracts  Coopllance  Division,  Is  resporisiblle  for  csbnltorlng  the 
ettploynent,  practices  of  corntractbrs  awarded  contracts  for  coitbtruction  or 

.  renovation  of  criminal  Justice  jEaciXi^les  with  LEAA  financial  assistance 
to  ensure  th#t  these  LEAArassisted  contractors  are  in  compliance  with 
Executlv.e  Order  11246  as  apended,  lAiich  prohibits  discriMnation  on  the 
basis  of  race,  national  origin,  or  sex  in  Federal  and  f  ederally^^assisted 
contracts*    This  division  has'two  fulltjcMd  professional  staff  coeiiibers* 

ft 

790t  These  duties  are  discussed  on  pp.  348,  353,  and  306,  Infra^  ,  

respectively*  ^ 

791.  1975  Rice  et  al.  interview,  supra  note  728. 
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necessary,  and  it,  is  difficult  to  pinpoint  wh^^h  profeaalonal  works 

.792 

on  any  s^^fcclf ic  area  of  responsibility •  -        As  a  result,  ^RC  staff 

say  ^hat  they  caxmqt  tell  with  any  accuracy  how  ntuch  tiae  they  spend 

793     ^  n  ^  '  ^ 

on' Title  VI»     '  /  •  "  ' 

It  is  clear;  however,  that  as  a  result  of  its  siaall  size,  OCRC 

1.'  #  '  ♦ 

^  .  '  ^  *■ 

has  not  been  able  to  review  systematically  and  thoroughly  IKAA  recipients 

to  ensure  that  they  compliance  with  LEAA*t  civil  rights  requirements 


Ijistead,  it  appears  tliat  lEAA's  approach  has  been  to  focus  primarily  on 
large  recipients  and  on  particular  issues— most  notably,  employment 
discrimination  by  police  departments* 


'792,  ^March  1974  Rice  interview,  supra  note  786« 
793V*  1975  Rice  et  ^*  interview,  supra  note  72&, 


4 


ERIC 


V, 
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III.  Regulations  and  Guideltnes  ' 

Th(?re  are,  a  number  of  regulations  and  guidelines  detailing  how 

nondiscrimination  is  to  be  implemented  in  LEAA-funded  programs.  The 

Department  of  Justice  has  Issued  a  Title  Vi  regulation  covering 

794  ' 

LEAA-funded  prograias*         The  regulation  is  similar  to  those  issued 

.        .  ,  .  ^  '795 

by  other  Fedq^ral  agencies  with  Title  VI  responsibilities •  In 

ri*EttV-capioya^^egul^^4^^   

assistance  to  subtait  assurancel^  .that  ^hey  will  comply  with 

796  *  . 

the  prohibition.         LEAA  has  also  issued  equal  employc^nt  opportunity 


guidelines,  which  require  certain  recipients  to  write  equal  eroployicent 

opportunity  plans;        guidelines  on  minijnum  height  requirements;  , 

and  instructions  on  site  selection  for  community-based  -orrectionai 

799  .  .  .„ 

facilities/         It  is  to  LEAA*s  credit  that  it  has  issued  these 

requirements  • 


794.  28  .C.F.R.,  §  itZ.lQl.: 

795.  See,  for  example.  Department  of  Health,  Education,  and  Welfare 
Tide  VI  regulations  45  C.P.R.  §  80.3,  and  Depattment  of  Housing  and 
Urban  Development  regulations  24  C.F.R.  §  1.4.    -  ^ 

796.  28  'CT.R.  I  -42.201.  This  regulation  requires  nondiscriiiiihation 
on  the  basis  of  race,  color,  creed,  sex,  or  national  origin  in  LEAA- 

"iundea^ programs . 


797.    '28  C.F.R.  8  42,301,   These  guidelines  arc  discussed  on  pp.  297 

798^    These  guidelines  arc  discussed  on  p.  308  infra^ 
^9,    These  instructions  are  discussed  on  p#  314  infra; 


,296 


*  * 


Honetbeless,  the«e  regulatioas  dp  not  fuUy  describe  LEAA  and  IMA  reci- 
pimxt  rci8pooslbilitie«  for  ensuring  nohdiscriisioation  in  LEAA-fucded  progr^^ 
For  example,  as  of  Pebifuary  1975,  ciore  fchan  a  year  and  a  ht3l£  hacLelapsed 
alhce  the  passage  of  the  Crime  Control  Aet  of  1973*    Noaetheiess,  JMk 

had  not  Issued, a.  regulation  to  liapleaaent  that  act^  but  was  in  the  process 

^  '  V  800 

of  drafting  one  which  it  hoped  to  issue  for  public  coraent  in  iaid-1975*.  , 

Hecipienta  of  UEAA  assistance  will  have  sows  JtSnderstanding  of 

their  civil  rights  responsibilities  tinder  the  Crlioe*Controi  Acfi  because 

they  are  in  laany  instances  outlined^  in  the  Title  VI       §qual  employment  ^ 

'  opportunity  regulations.    If  these  were  adequate,  they  might,  to  so«e 

eactfnti  obviate  the  need  for  other  detailed  regulations*   But  they  are 
•     801       *  ^  _  o  7 

not*  ^    .  Kiere  is^  itioreover,*  one  major  area,  covered  by  the  Crime 

Control  ^ct  but  not  cdvered  by  mc^  lEAA  regulation:   sex  discrimijajtion 

in  the  delivery  of,  services,  which  continues  to  be  a  inajor  problem  in 

802         *  '  ^  ^ 

law  enforcement  programs,       .In  April  1975,  lEAA  announced  that  it -had 

issued  a  contract  for  the  development  of  a  sex  discrimination  regulation 

,  ,  8or™ 

and  that  mA  aimed  to  publish  it  for  comment  tn  fall  1975. 


.800,^   1975  Rice  et  al»  interview,  supra  note  728# 

SOi;  Deficiencies  of  the  unlfora  Federal  agency  l^tle  VI  regulations 
are  discussed  in  chapter  9  infra.  The  Department  of  Justice. 

802#    j^xasqples  of  these  p:roblems  are  dJLscussed  on  p*  283  aupra. 

803t  *  Telephone  Interview  with  Herbert  C^  Rice,  Director,  Office  of  Civil 
Rights,  1^,  DOtT,  Apr.  27,  1975.     .  .  .  • 
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1#   Af f Irmat tve'  Action 

I£All*t  equtl  eaploytaent  opportunity^^uidelines       are  the  core 

805 

of  .Itt  eq«t  opporttmtty  «ctivifcie«»   ,    These  guidelines  require  that 
each  recipient  vitU  50  or -more  empl<^oes  ano  vith  a  service  popu-  ^ 
lAtion  i^ich  is  ^  percent  or  more  minority  establish  an 
"equal  employment  opportunity  "pxcfgtmsi  CEEQP)  in  order  to  ensure  that 
minorities  sad  vomen  ere  not  disctimituited  egidnst  in  employment  within 
-th«  cyMtVlt  justice  hyttum,   Whire  «  recipient  with  SO  or  nore  eapXoyeei 
tuts  «  '»erylce  popuX«tioa  of  vhich  in  leti  tlnux  3  percent  tiinority,  an 

«^fii?B«tive  acfcictt  plan  relating  to  eroptoynent  practices  affectins 

/  .       806  ,  '  - 

wosnen  ajttift  be  deveXopsii.  '  >  ' 


804.  28  C.P.lt.  I  42.30X,^et^.  (1974). 

805.  Theae  guiaell«sa.  forta  the  baaiT  f or  tnoat  of  1£«A'8  dfihk  and  cwiaite 
xeviev  activity.         -  •  . 

806.  28  C.F.R,  f  42.302 <d)  <X974>.    Comntssion  staff  have  recomtnended  vthat 
any  recipient  with  25  or  more  empXoyces  which  receives  assistance  in  excess 
of  $10,000,  or  which  Iiaa  been  found  to  have  discriminatory,  employinferft 
practices*  be  required  to  licplooent  an  ESOP.    Letter  from  Jeffrey  M.  Miller 
Director,  Office  «£  l?ederal  Civil  Rights  Evailuation,  .U.S»  Connisaion  on 
divil  Rights  to  Herbert  C.  Rice,  Director,  Office  of  Civil  Rights  GoopXi- 

'iiuQCC,  law  Bnforienent  Assistance  Adsiinistratitfa,  DOJ,  Nov.  27,  X972* 


Sib 
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Many  of  LBAA'»  Requirements  for  an  EEOP  are  sitaillar  to  thpse 
V  ^     807  • 

contained  in  Hevised  Order  No^  4>        the  Office  of  Federal  Contract 

Coi^>liance  j^tXMctions  Jfor  an  affirmative  action  plan,    the  EEOP 


must  contain  data  c45^8sified  by  race*  ethnic  origin,  and  set  on 
enployeea  ty,  Job  category,  disciplinary  actions,  applications,  pro- 
mtiona,  transfers,  and  terminations*   It  also  requires  racial,  ethnic. 


ind  sex  data  on  the  populatldn  of  ihe  community, '  the  wrk  force,  and 
the  tmeniployed  populatiqn.    It  alsp  requires  information  on  the 
eii^loyers^  selection  policies  and  practices,  including  testing  prp-« 
cedures.  ,  •  ^  . 


807*  41  C.F.1t/|^  60,2a,  et  Sfii^  (1974).    Revised  X)rder  No*  4  outlines  re- 
quirements by  the  Ofificc  of  Federal  Contract  Compliance  of  the  Department  of, 
Libor  for  being  in*  compliance  with  Executive  Order* 11246,  as  amended  (3  C.F,R* 
339  (Cqtap*  1964-65),  42  U,S.C.  i  200e  (1970)) •    While  th€^  authority  of  this 
order  itself  extends  only  to  companl^^s  which  held  procurement  or  service 
contracts  with  the  ffede^gl  Government,  the  i^rder  describes  the  steps  an 
employer. should  take  to^^nsure  nondiscr^iminatioain^ employment  pralctices 
and  to  eliuiinate.^  affirmatively  underutilizatlon  of  minorities  ana  womeijt. 
Revised  Order  Ko.  U:  iB  discussed  further  in  Coiaralssibn  ^on  Civil  Rights-| 
Thei  Federal  Civil  Rights  Enforcement  Ef for t-rl974>  Voi>  V>  To  Eliminate 
Bpplbvmenfc ; Discrimination  oh/  3  (July  1975). 


Q  ■ 
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M  part  of  «n  «f finwitive  action  pX»n»  the  ieployer  ahQuld  caqulred 
tt>  conduct  »  tli»roug|jm*ly«i»  of  hU  or  fier  utilitation  of  ninoritie^  and  v 
woMh      everx  job  catfsgory..  "where  tKe  aniXyaii  raveala  undatutiUa atloa  of 
^omn  or  aiiiorltiaa,  numerical  goal*. witfe  tloetaI>laa.  forj-thair  achi«v«a«^t  ^  ^  - 
flhould  be  pet..  To  enaure  againat  further  difcrlwipationjby  Ihe/im^toyl^, - 
\he  eaplcyer  muf t  alao  aaaeta  hia  or  her  «aplo)pent  practicaa  and.nike 
appropriate  changei  in  any  jaatance  in  which  the  caployerU  practicaa  ^ 
diaproportionateiy  exclude  minorities  or, women.    For  example,  if  the  employei^^'a 
aelection  criteria  dlapropprtionately  exclude  ninoritiaa  or  wooa^  and  are 

liot  Job  related,  theae  lelection , criteria  muit  be  replafced  ky  criteria      ,  . 

*  .    808  "    ..    ^"  .  ■ 

vhich^^^are^b  Related. 

Thare  ii^-^fundaaental  diaagreement  between  the  Law  Enforcament 
Aaaiatanc*  Adainlstratidtt-.^  the  Coninlaa'ion  on  Civil  Righte  on  the  qaaetion 
Of  goala  and  limetablee  iEor  affirma^e  action.    LEAA  doae  not  believe  _ 
that  goal!  ind  tlaetablee  ahould  be  requSel^  iti  reciplente' -affirmative 

^^^^^ 

in  nott  767  tupr**  .  "  V 


300 


V.  ^    ^  '    ^  '.  .^   T-r  

•ctlcm  pjani,  but  rattler  should  be  required  only  vfaen  it  has  been 

detertfintd  that  4  recipient  hits/engeged  in-  didicriminatofy  employment 

809     '  .  •    ' "      ^^4^"  ^     •  '      c  - «  '  - 

the  p'bsltioi^jKfc^  thV'CwtMidn.oii  Rights 

that  goets.  and  tlnetabl,e»-  ttust  be  .e^il|yed.yiier^ver  .there  Is  an  under- 
wit to^Wofe  p£.  tflnartet*r  alnd.  women,llS4«<4«i#»^  the  recipient 
currenti^  is  found  to  be  Aicrlmi^atJ^^^^            mifeirftleirkor  w<idiey. 

Thua,  thff  Cowdjjaiito  beHe^^  the  .j^eatjeat  dificia'Sby  ot  th# 


1 


IKAA  guidelinea  la  that"  aithough  ^KAA  had  t^e-authorlty  to  do  ao,  it 
.  811 
• vdld  not  require  Ah  EEOP  to  include  written  goals  and  timetables  to 


809«  LEM  stated: 


LEAA.does  not  believe  that  the  Comaissloh  and 
it  differ  appreciably  In  the  belief  that  ^oals 
and  tlmetablea  are  required  to  overcome  the 
effecta  of^jpast  unlapffiUL  discrimination/  The 
^  . .       difference  lies  in  the  point  at  vhlcH  goals 

end  timetables  are  required.    lEAA's  present  ■ 
approach  of  not  requiring  goals  and  timetables 
'    '    ^  *  un^ll'lt  has  been  determined  that  a  recipient 

haa  engaged"  in  unlawful  discriminatory  practices 
•  Isj  well'  sui^drted-b>\the..caae^  -lwVi«<(l^-  lM!iil<>-  ^* 
sdphlcally  sound.    See  JEor  exaiple^l^jj^ALCT  v.  XlT<nrrr^^i . 
493  P.2d  614  (5  C.A.,  1974);  federal  policy,  sei 
for  example  the  federal  four  agency  agre<^nt  of 
Kerch  23,  1973.    June  1975  Velde  letter,  supra  ^ 
note  125. 

ATs  Ithe  ppnalssion  hai^^  noted,  aerloua  und^futliizatlon  of 

mfivirltiys  aha  wfimeh  has^^  been  held  under  Title    VII  of  the  Civil 
RlgKtb  Act  of  1964  to  coristitut.e  a  prima  facia  violation  of  the  act, 
'requirioii^  |;he  li^pposition  of  broad  relief  by  the  court  if  the  employer 
.falla.*to  cAna..f6ward  w^^^  Juatiflcatlon.  *  Similarly,  under 

^ecutlvi^  Order  n        as  ameadad,  uhjustlflid  jmaerutilisatlot  requlrea 
the  astabliihmant  of  goals  and  timetables  for  eiiminatihg  undarutilisation. 
^^'^^g^  ^°  Affirmative  Action  for  Efltial  Bnolovmant  Opportuhlti^f .  supra 
note  808  /     ^       /      \  i  v 

8li.  LIAA  «t«ff  Indicated  that  th«  required  pl«ni  «r«  celled  "equel  en^loy- 
ikiat  opportunity  plene"  rather  then  efflrmetlve  ectlon  plena  beceuae  they 
ere  not  required 'to  Include  goela  and- time teblef.    1975  Rice  at  al.  Inter- 
yl«v»  eupre  note  726.  .        j  . 
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^  .  ■  -.     _  812' 

"oVecco^  unaerutlllsatiok  pf  women  or  tSnoSrcKs .         For  some  ^Ime  LtkA 
staff  stated, :that  the^  (?ad  not  riequlrcd  goals  and  timetables  because  the  ^ 
Crime  Control  Att  prohibits  qviota  systems  or  percentage  ratioa  to  eliminate 


-  812.  Lm  sfcat«df:54^*    .-^^    /  :  — 

.jr-"V    /The  Comaissi^n's  app^owh/  will  encourage  recipients 
:^    i*^'^^     '  tcMireat  goals  and  timetabjles  as  a  peri«|*nent  cure 
rather  tban  epcpursge  ttiem^o  deal  with  the  basic 
JLilCMIuitiefJNlhlC^^  and  time- 


"^■^  ^         tables^  I.e./ there  will  be  littU  incentive  to  deal 
with  these  inequities  because  it  is  easier  to  meet 
the  goals  thah  bt^ertake  the  expensive  task  of 
.   *  validating  selection  procedures.    This,  in  turn, 

'  "  '       lead.s^to^aa  impressidh  that  racial,  sexual >  and  

,  etl^nlc  groups  arc  entitled  to  certain  proportions 
of  the  available  Jobs  based  "upon  their  proportions 
in  the  hiring  area  at  a  matter  of  right*  .  This   .  ^ 
is  quite  different  from  the  idea  that  in  a  non-  ^  ' 
discriminatory  world  racial,  sexual,  and  ethnic 
groups  will  hold  a  proportion  of  jobs  rougl^ly 
*  representative  of  theit  proportions  in  the 
hiring  area*    The  /Comaission's  approach/ 
carries  the  Implicit  assumption  that  racial^ 
sexual,  aria  ethnic^groups  cannot  equally 
.compete  for  jobs.  *'/LEAA's  approach/  has 
th4  implicit  assupptibn  that  given  fair  and 
equitable  employment  procedures  all  groups 
can  compete  equally.  '  We  feel  LEAA'sr  approach 
is  more  sound,,  -^Juhe  1975  Velde  letter,  supra 
note  725. 

LEAA  represcRtation  of  ttfis  -Cdmmfts-l-off.'-8  position" is  not' accurate.    This  Comission 
agrees  with  LEAA  that^  affirmative  action,  plans  mu^t  contain  action  items  to  ensure  ■ 
that  the  employer's  practices,  including  selection  and  recruitment  practices,  are 
ni"5iscrl.lSatory.    Se' concur  that  ^t  i.  necess..y  to  '^'^f  ^«       "^-"^^i'^J^'" ' 
not  job-related  but  which  Ijavea  disparate  impact  upon  minorities  and  women  in 
order  to  avoid"  disVlmin-tion  in  future  hiring  and -promotion.    Goals-  and  time- 
tables  to  .remedy  existing  underutilization  of  minorities  and  women.are  also 
necessary,  however,  because  action  ltem«-alone  .would  not  be  sufficient  to^r«»edy 
the  effects  of  past  discrimination.   .  -  . 
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'  ^     '  813 

but  in  July  1974  lEAA  isfued^An  inatructfbn  irfiich  stafced  that.  It  it 

parslttad  to  seek  the  Inpotitloti  of  goalj  and  tliaatables  *'to  overcofoe 

tlia^  affacta  of  paat  diacrlnination  ballavad  to  axiat  in  the  employment 

814  *  .  ^ 

practicaa  of  a  f acipiant  agancy^'^ 


813v  Intarviatr  with  Barbart  C.  Rica,  Director,  OCRC,  I^BAA,  DOJ,  July  5,  1973 ♦ 
Section  518<b)  of  the  CrlM  Control  Act  of  1973 -(now  codified,  42  U.S.C.  I 

-37««-X*)<lt~«d~i2)-(Suw   :  

•  •  .nothing  contained  in  thia  title  ahall  be 
cqnatrised  to  authorise  the  /Lair  Enforcement 
AaaiatanceZ  Adminiatration  (1)  to ^require, 
or  condition  the'' availability^ or  amount  of 
a  grant  upon,  the  adoption  by  an  applicant 
or  grantee  under  thia-  title  of  a  percentage 
ratioy  quota  ayatam,  or  racial  iiabalanca  in 
any  loir  enforcement  agency,^  or  (2)  to  deny 
or  diac6nt;inue  a  gra^it  becai^aa  of  the  re- 
fuaal  of  an^applicant  or  grantee  under  thia 
title,  to  adopt  auch  a  ratio,  ayatem,  or  .other  ^ 
program.  ,  > 

In  January  1974,  however,  LEAA'a  Office  of  General  Counael  iaaued  a 
li^al  opinion  atating  that  the  impoaition  of  goala  and  tlmetablaa*  vaa 
not  violative  of  the  Crime  Control  Act^    Rathar>  in  aona  Instancea^  the 
adoption  of  auch  procadurea  would  bf ^required  by  it.    LEAA  Legal  Opinion 
Ho..  74<*54  "Goala  and  Tlaatabler  Relationahip  to  Section  518(b)/'  Jan.  21, 
1974:^^  -  *  -  ' 

8I4,  LEAA,  DOJ,  loatruction  I  7330.1,  ''Eiqual  Employment  Opportunity  Goala 
and  Tlaatablea  Under  Section '^S  18(b)  of  the  Crime  Control  Act  of  1973/" 
July  19,  1974.    LEAA  cautioned,  however^  that: 

In  fact,. both  LEAA^Legal  Opinion  No.  74-54  and 

LEAA  Ina^ruction  ]r7330,a%^cite4Lih  the^draft  _ 

repLoftT/*^^         8il  and/.thia.jaote;  reapectlvelx^ 

authorise  the  requiring  of  goala  and  t'lmetablaa 

only  after  a  recipient  agency  haa  been  determined  V 

to  have  engaadd  in  unlawfully  diacrtmlnatory 

amploymant  -practicaa.  _June  1975  Velde  letter, 

aupra  note  725.  /Bsphaaia  adde^7« 
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XMiSTiiiU  «t«fc«  thit  In  «ccor3«ac«'wTth  this "In'ft rue tTon,  ^£B"iy  h«y« 


requited  gofXs  and  tlmejtraWet  in  individual  instances.     As  of  ™ 

.ffbruary  1975,  however,  UBAA  had  not  issued. a  broad  requirewent 

that  its  recipients  develop  goals  and  tlws tables  where  under utill«ation- 
;       ^  '  ^  '  '        ,  ,     Sl6  .  ,  >  : 

*6£. minorities  and  women,  exists.     tIZAA  stated:  ^ 

^ ...this 'off ice,  upon  discovering  an  under utilisation  of 
minorities  in  a  recipient  agency ,K  puts  the  burden  on^the 
recipient  of  either  providing  a  legally  sufficient  «xplan%- 

>tion  for  such  underutilisatrion  or,  fi|iliag  .that,  instituting 
goals  and  tiMtables  as  well  as  talcing  action  .to  correcc 
the  systemic  problems  which  led  to  iinderutillaatioo.,  817  ^ 

Before  requiring  any  recipient  to  adopt  goXs  and  timetables, 

LEAA  officials  analyze  the  ca^ea  and  than  attempt  to  get  reclpleata. 
to  resolve  "the  basic  problems,. Which  led  to  employment  inequities  j-^ 


815.  1975  Rice  et  al.  interview, .Supra  note  728. 


816*  This  Commission's  eixlorsement  of  goals  axid  timetables  is  out-* 
lined  in  its  Statement  on  Affirmative  Action  for  Equal  Employment^ 
Opportunities supra  note  808.    The  Coaniaaion  stated:  ^ 

To  the  extent... that  a  problcfm  exists  with  regard  ^to  the 
utilization  6f  j^^rity  groups  and  woinen  by  the  employer, 
then  the  omtter  must  be  treated  in  the  same  manner  as 
other  qainagement  questions.    Goals,  which  are  reasonably 
attainable  by  applying  good  faith  efforts,  should  be  as- 
Cablished  to  overcome  the  underutilization.    Id.  at  IS. 

817.  I^jBtter  from  Herbert  C.  Rice,  Director,  Of f ice  of  Civil  Righta 
Compliance,  LEAA,  DOJ,  to  Cynthia  N.  Graae,  Associate  Director, 
Office  of  Federal  Civil  Rights  Evaluation,  U.S.  Conmission  on  Civil 
Rights;- Feb."  19,  1975. 


— ftl8  — ... —  

In  the  fli:»t  placWL  ,      While  it  is  important  that  basic  problems  are 


resolved^  goals  and  timetables  are  also  essential  to  remedy  j::he  effects 

819  '  ' 

,  of  *past.discrinIAation^  ^ 


918*  For  exan^le^  if  "£BAA  discovers  an  underutilisation  of  minorities 
^  that  has  resulted  froa  a  selection  device  yith  an  adyer^e-impacty^"  ORCR 
first  requires  the  ^recipient  to  demonstrate  the Validity  of  the  selection 
^device  altogether  i —  :  

%  * 

819.  Under  Revised  Order  No*  4^  ei^ployers  underutilixing  ininorities  or 
^OMn  are  required  both^to  correct  underlying  causes  <¥£  discrimination 
and  to  adopt  goals,  and  ^timetables.    Revised 'Order  No>  4«  supra  note  807* 
LEAA  stated,  however:  '    -  ' 

It  has  been  our  experience  fliat  the  nhple  concept 
of  goals  and  timetables  is  misunderstood*  outside 
the  bureaucratic  circles  of  Uashington  and^  in 
many  instandes^  is  looked  jupon  as^a  permanent 
cure  rather  than  a  temporary  maaswe  to  over*  ^ 
pome  the  effects  of  past  unlavfully  discrimi- 
.  natory  practices*    June  1975  Velde  letter^ 
supra  note  725. 

The  CowLssion  notes  that  OFCC's  Order  No*  4  has  required  goals  and  time- 
tables ftom  nonconstruction  Government  copttactors  since  1970  and  that 
such  contractors  employ  more  than  30  percent  of  the  Nationfs  total 
civilian  vork  force. 
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^•,lt  t«  ojujc  viw  th«t  the  undetuklUxattlaa  of 
ftaale»  or  miji^titier  ihlfu  thk'1)te4«o  ta  the 
etiq^loyer  to  «icj^leih  that  tinderutlUemtlpn.  •  •  * 
it  creetea  e  rebuttable  presumption  of 
^iicrimlnatlon*  820  ••♦The  tj^ettion  thua* 
tifcooaa^  do  ve  txeat  that  pretvaBptlon  821 
MM  f^actically  coaclualve  and  require 
gpali  and  tiaetablet  unlets:*  challenged 
or  do  ve  provide  the*  recipient  the  bppor* 
tunity  to  rebut  the  pretunption^  if  he 
can,  or  provide  inf ormatiph ,aboufc  current 
^practices  .lir far w  requtr$n|rgo*lgi^tadjA^ 


tablet.^ •..This  agency,  ai  a-?pollcy  matter 
hat  opted  for  the  second  alternative 822 


820.  LEAA  referred  thia  Conwlnslon  to  ".^.Farharn  v.  Southwestern  Bell 
Telephone  ,CoL  433  S.2d  421  ^8  C.A,,  1970)  at  426  /and/  Rowe:  v.  General 
Motor.  457  T.24  348  (5  C.A.,  1972)  at  358...."  and  stated/ "Even  the  Parhaa 
court  gives  support  to  the  second  approach  when  it  states  "an  employer's 
ttore  receni  practices  may  bear  upon  the^etaedy  sou^ht^  (emphasis'  added)." 
June  1975  Velde  letter,  -tupra  no.te  725.  •  ,  * 

.     u   :  '        :  ^ 

821.  LEAA  stated: 

This  is  not  to  say  that  some  presumption  cannot 
be  built  into  our  jccgulations.    For  ^ai^le^  it 
may  be  advisable,  to^imiend .  our  regulations  to  re- 
quire goals  and  tisietables  where  a  recipient  uses 
r  selection  devices  with  an  adverse  impact  which 

have  not  been  validated  in  accordance  *with  BEOC 
.  .  Guidelines.    They  would  administratively  rigcognire 

that  goals  and  timetables  arr-requlred  by  this 
unlawful  practice.  Id. 

Such  an  smenament  would  be  insufficient.  As  discussed  at  note  810  supra, 
a  statistical  showing  of  underutillzation  of  minorities  'or  women  should 
mandate  the  setting  of  goals  and  timetables.    Reclpien^;s  with  noniiscrlmi- 
iiatory  selection  devises  may  have  an  underutlllzatlon  of  minorities  or 
womea  because  of- past  discrimination  which  has  never  beep  remedied. 

.822.  Id. 


326 
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Wpp  rtqtiirt  twU  aad  ttoeUbleg  only  after  irevlarltig 


lAdlvi^ual  MCipifiQtt*  svi^fnet  that  th^re  la  uodarutllUatlon  o£ 

sluorltiaa  and  vovan  it  Inadaquatt  baeauaa  lEM  doea  not  revitv  the 

823  ,    .  ^ 

of  wMt  racipianta*        Tbua,  daaplte  tha  tmdarutlllxatloa  ^f  mlnociti^a 
iod^mitt  byTlarga  nmbmt  of  LEAA  racipianfca,  ubdar  praaaat  UEM  practlcaa. 
In  only  a  fair  Inataneaa  could  tSAA^raquira  goala  and  timtablaa^ 

Onca  aa  HOP  la  dtaf tad»  It  t»«rally  ranalna  only  in  tha  filaa  of 


tha  raclplait>   Thaga  la  no  raqulraHant  that  tha  EEOPa  ha  aant  by  tha 

 _JI    ^  gjy. 

taciplanta  of  tha  SPAa  or  to  LBAA  for  ravlav*       XEAA'a  audit  ataff» 


8Z3«  ISAA  eoMintad: 

IZAA  doaa  not  ravlair  the  plana  of  noat  raclplanta#  ' 
•  HoMvar,  to.taika  tha  report *a  approach  and  equate  > 
undarutlllaatloh  with  a  aittpllatie  requlraMnt  of 
toala  and  timtablea  will  In  our  viev  have  un«- 
daalrablia  affacu«   Jttne  1975  Velde  letter,  aupre 
*!  note  725, 

'  Ihla  CamdBBitm  beliave»-^t--tber#'-i#--no-raaaon-^*i^^  for 
goala  and  tlatttablea  ahould  be  aliqpllatlc*   Aa  dlacuaaed  on  p»  300  SBSSSLt 
ai^loyera  ahould  aet  goala  and  tisetablaa  In  every  Inatance  In  iihlch  .their 
oim  analyaaa  of  their  ifork  force  reveala  unjuatlf led  underutlllration. 

«A^JLEM  atatad;  '  ^  ^ 


Tha  dlacuaalon  relating  to  enforcaaent  of  the 
requlrMent  that  principal  reclplenta'  of  lEAA 
funda  develop  and^  laplaaMnt  equal  asu^loymtot 
^    opportunlt^p  program,  doaa  not  -fully^  eenal&r 
the  fact  that  the  baalc  enforcement  falla  on 
the  SPA  or  lEAA  regional  office,  which  of f Icea 
mat  require  certification  that  the  applicant 
haa  developed  and  la^lafilaMntlng  an  EEOP  aa 
a  prerequlalte  to  further  funding.    June  1975 
^        Velde  letter,  aupra  note  725#  • 

nila  CoaadLaaion  notea,  however,  that  %  requirement  for  certification  that 
IKWa  have  been  devvloped  la  a  poor  aubatltute  lor  review  of  those  plana. 

825*  Tha  audit  ataff  are  locattd  in  .the  Office  of  Audit. 
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.M^j^t^i^n  finannial  audit  of  SPMy  check  tOLJijfte  i  ha3aeub&ciL 

4«v«lop«d  and  if  tiie  ttquix^i  components  arc  facXuded,  but  they  do  xx6t " 

r«vleir  the  :plahi  for  adequacy.  ,       SPAa  arc  beginntng  %o  review  pluM 

of  agtnciea  to  iHtleh  they  paaa  on  money,  aud  In  aotae  iaatances  hav^^not 

1>aiied  <m  money  wtl^  plana  have  T:>ttn  completed;  but  this  is  not  done  . 

'         I       '  '<  Ml 

by  aliiSPAa,  and  ^|^fotaly  high  atax^d^^Me  not  applied  by  all,  SPAa. 

lEM  ataff  began  indepth  revle$ra  of  a  aample^of  the  plana  in 
Jtetober.,19.Z4.»  Bejta«eji^jeAatJ:iaLfln^  1975  it  Sad-jregugjUaA.  


eight  <recipienta  to  aubcadt  plaas  fdt  re^ic»r«   EEOPa  are  also  exasiin&d 

•        ^         828  ' 

in  conjunction  with  cooplaint  inveatigiOitions,       but  in  that  case 
generally  the  reviev  la  only  partial.   For  exaaple,  if  a  cooplaint 
concerna  diacriiaination  in  eoployee  ae;iection3  the  review  of  the  plan 
xwy  be  largely  litiitted  to  that  portion  of  the  plan  on  etaployee  selection 
procedurea,  *  ^ 


826»  1975  Rice  et  at.  interview/,  supra  vioteJf26.  ^  - 

827f  Id.  The  xole  of  SPAa  in  lEAA'a  civil 'rights  cooipliance  program  is  * 
diacuaaed  >n  pp.  325   infra.  *  ^  , 

828.  ;Xhe  Chief  of  the  Conplainca  Resolution  Diviaion  requests  a  copy  of 
the  EEOP  in  conjunction^vit):  every  eisploytnent  diacrissiiQation  co^laint 
inveat^gation.    1975  Rice  et^al.  interview^  supra  note  728. 

82$.  Td.   "Hie  Cot&plaints  Resolution  Diviaion  also  checks  each  plan  it 
revieva  to> ensure  that  dt  contains  the  required  coc^oncnts. 
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1.  ^  Guidelines  oh  Hlriiavna  Height  Kequireaents 

Many  police  departments  have  placed  a  minimum  limit  on  the  height 
^  "  83a 

of  persons  that  they  vill  employ.         The  limit  varies* from  department  . 

 ,  1  — 85i  -7"  

to  department  and  may  te  as  l^lgh  as  5'9'\         But  because  the  minimum^'^^ 

height  acceptable  to  many  police  departments  is  above  th6  average  female 
.832  * 

height,        such  limits  exclude  a  large  proportion  of  all  women  from  police 

department  employment*    LEAA  states  that  they  also  tend  disproportionately 

833  ' 

t9  exclude  idinorities*  '  »  . 


830.  in^response  to  a  survey  taken  by  the  International  Association  of 
Chiefs  ^of  Police  and  tfie  Police  Foundation  oi  386  law  enforcement  agencies, 
205  agencies  answereH  a  question  on  height  requirements.    Of  the  205 
respondents,  123  (60  percent)  ^ad  height  requirements  and  82,(40  percent) 
did  ^ot.    Deployment  of  Female  Police  Officers  in  the  United  States > 
. supra  note77L    Height  requirements  differ  from  State  to  State.  Fpr 
example,  the  heljght  requirement  for  ^police  officers  in  Daiytona  Beach, 
Florida,  as  of  1974,  was  5 '7",  with  a  minimum  weight  requirement  of 
136  lbs*    At  the  same  time  the  Des  Moines,  Iowa>  Police  Department  had^ 
a  minimum  height  requirement  of  5*9"  and  minimum  weight  requirement  of* 
15,0  lbs,  and  the ''Ames,  Iowa,  Police  Department  had  a  minimum^height 
requirement  of  5*9"  with  a  minimum  weight  requirement  of  160  lbs.*. 
That  height  requirements  ar^  more^capricious  than  j^gb-rclated  is 
evidenced 'by  the  fact  that  a  person  who  is  5*8  1/2"  tall,  and  thus 

,  too  short  for  employment  in  the  Des  Moines  or  Ames,.  Iowa,  police  

""'departments,  might  herself  or  himself,  have  been  too  talltor^^HCT"'  . 
Cincinnati.  Police  Department  which  in  1974  ha^  a  maximum  height 
limit  ortHts  police  officers  of  .5'8".    Id.    Jhere  is  no  evidence 
of  superior  performance  by  law  enforcement  officials  in  States  with 
higher  minimum  limits*  *  ,  , 

831*  M»     \  *  '  ^ 

832.'  The  average  height  of  women  is  5*3"  as*  compared  with  5*8"  tor  men* 
National  Center  for  Health. Statistics,_Department  of  Health,  Education,  and 
Welfare,  Weight,  Height,  and  Selective'^Bgdy  Dimensions  of  Adults «  United 
States.,  1960-^62,  Series  11,  No,  8  (June  1965). 

833i  LEAA,  DOJ,.  Guideline  G  7400. 2A,  June*^18,  1974. 
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In  order  to  ensure  equal  employment  opportunity  in  the  psogrms^^ 
4t  funds,  LEAA  has  issued  a  guideline  on  ©Inlmum  height  requirements. 
It-  states  that  height  requiraitents  are  prohibited  as  criteria  for  eiaployce 
'   selection  or  assignment  where  they  tend  "to  dlscr^Sate  against  women  and 
<  mlnorifiea,  unless  the  recipient  can  adequately  d^nstrrate  .the  relation- 
ship between  the  requireS^nt  an4  job  perfonaance*  *  - 

When  tskx  wa>  asked  how  many  law  enforcccsent  agencies  have  complied 
*    with  the  minixftura  height  guideline,  LEAA  responded: 

l?e  have  no  specific  knwledge  as  to  the  scope 
of  compliance  with  the  height  guideline*  Following 
complaint  investigations  or  compliance  reviews,  a 
nuoAer  of  recipient  law  enforcement  agencies  have 
-    .  Idwered  significantly,  or  dropped  entirely  mini- 

mum height  requirements,  836 


,  834;  H  • 

«^ 

*  835»  The  guideline  states  that  minimum  height  requirement  wilLnot  be 
considered  discriminatory  where  the  recipient  of  Federal  assistance 
lfi(  able  to;  >  "  ^ 

•  •  %    demons  tx;Ate  convincingly  through  the  use  of 

supportive  factual  data  such  as  professionally 

 — ----vatl^httet^"«tId±fi»*H:hat-^u   — — 

requirements  .is  ^i^  sn  operational  neces-  *  ™ 
sity  for  designated  job  categories •••• Id • 

836*  letter  from  Donald  E.  Santarelli,  Administrator,  Law  Enforce- 
ment Assistance  Administration,  DOJ,  to  Congressman  Charlea  B.  Rangel, 
May  28,  1974  ♦    inJuly. 1975,  lEAA  stated:       -  ... 

There  is  no  question- that  the  adoption  of 
the  LEAA  minimum  height  guidelines  has  led 
to  the  reduction  or  elimination  of  minirmHa 
height  standards  in  many  police  agencies 
in  the  United  States,    June  1975  Velde 
letter^  supra  note  725, 


330 


^    -  310 

HxuSt  It/appef&rs  that  joare^prc^lgation  of  the  guideline  has  been 
insu£££cieiit  liapetus  for  moat  police  dcparaaents  to  change  their 
h^ishfe  requirersents,    tEAA  has  had  to  rsely  upon  coiapliance  reviews 


and  con^lalnt  investigations  to  enforce  the  guideline,   Ihis  practice 

sceos  inef£Icient>for  very  few  IZAA  recipients  come  under  scruiiny 

through,  the^e  taechanlsmSw    It  would  have  been  far  more  effective  if 

LBAA  had  determined  the  extent  of  compliance  with  this  guideline 

through, a  questionnaire,  atfd  xbett  fel^^upon  SFAs  to  effect  change 

337  • 

where  noncompliance  was  found* 

tEAAi  has  permitted  police  agencies  to  lower  significantly,  rather 

than  ^lixoinate  their  height  requirements*    LEAA  statedr 

Substantial  equity  to^the  rights  of  classes  ' 
affected 'adversely  by  the  imposition  of  a 
minimum  height  standard  may  be  reached  signi- 
ficantly lower Ingj  not  eliminating,  a  height 
standard  in  a  specific  agency^  particularly 
when  considered  in  -the  context  of  the  over- 
all resolution^ of  matters •  838  . 


837*  lEAA  stated:        .  ^ 


The  Commission's  consideration  of  the  impact 
of  a  minimum  height  standard  seoos  narrow.  The 
effect  of  a  minimum  height  in  a  spedLfic  police 
agency  is  only  6ne  of  many  -f actor  s  Bo^  ^  consideted 
in  approaching  a< voluntary  resolution  of  matters 
in  a  particular  employment  discrimination  case* 
July  1975  Velde  letter,  supra  note  725* 


838,    Id»    lEM  also  stated: 


Beyond  th^s,  LEAA  takes  administ^ative.notice  of 
the  fact  that  individuals  above  a  certain  height 
will  have  difficulty  In  gaining  access  to,  or 
egress  from,  the  standard  production  line  vehicles 
jiuied  ai  patrol  caxs  in  most  municipal  and  state 
pQlice  departments*    Similarly there,  would  seem 
%p  be  a  need  that  a  pa^ol  officer  be  tall  enough 
for  the  foot  of  the  officer  to  reach  the  accelerator 
-pedal^la  #uch  ^  police  vehicle,  and  that_the  officer 
be  able  to  see  over  the  daiSSoardT    mT  • 


33  i 


311 

3^    Equal  a«»loptnlr  Qpporttmlty  Co— diilon  St»ndardg 
Ihe       total. of  UUULU  ti^lojwmt  rtgulatlon  and  guidelines  is 
Inaufficient*   k  co«preS«naiva  aet  of  atandarda  concerning  equal  opportunity 
in  e»ploys|ent  are  thoae  reflected  in  the  auldellnet  and  deciiions  of  the 
Kqua:^  aiq^loymnt  Opportunity  Coamiaeion.         USAA  haa  included^  these 
^jdbJ^IiWa  in  ita  loual  Itoloyant  Oirportunity  Program  Kanual ,  which 
vat  tiiuad  in  1974  to.aaaist  Its  recipiente  in  coiaiplying  with  its  equal 
anploiyaent  opportunity  requiraaenta.    The  Manual^a  a  comprehensijot^^  ^  ^  - 


coipllatiott  of  relevant  lawa  and  ragulationa  in  the  area  of  equal  employ- 

iHint  opportunity.    Including  EEOC  guidelines  In  this  Manuals  and  thus 

transmitting  then  to  recipienta,  is  a  good 'firstt step,  hut  LEAA.  haa  not 

gona  far  enough*    It  haa  oj>t  adopted  IXOC  standards  as  its  own  by  in-  ' 

corporation  into  its  own  regulations.    Until  it  does  so,  its  recipients 

will  riot  be  on  formal  notification  that  to  be  in  compliance  with  the  LEAA 

nondiscrimination  requiraoMnta,  they  must  be  in  compliance  with  EEOC 

.  ^  841 

atandarda..^ 


ffghrU  mm^  M^t^^iminMtAtm  giildalinea  jy^L.pJib.li^hej„^t^2$  C^*X,1K,^K 


*    I6()4a,  at  sea-  (1974).    Its  guidelines  for  ««ploymeat  selection  procedures 
are  published  at  29  C.F.lt.  I  1607.1,  at  sea*  (1974).    Its  guidelines.,  on 
discrimination  because  of  national  origin  are  published  at  29  C.P.K.  I 
^    '1606.1,  et  sea.  (1974). 

'  840.  lEM,  DOJ,  Equal  ftm>lo?mant  Opportunity  Program  Manual  116  (1974). 

841.  In  June  1975,  LEAA  stated  that  it  placea  i?riority  on  its  ^ilans  to 
issue  '"^regulations,  as  proposed  rules^  in  Ihe  faH  of  1975,  adopting  ttie  . 
EEOC  regulations  relat^  to  aax  discrimination,  employee  selection  t>ro* 
cedures  and  national  origin."  June  1975  Velde  letter,  supra  tlote  725. 
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B.     Bllltttiuil  Aiiiittnct  ^  •  \ 

Thir«  Bt^  jamj  Inittectf  in  ifhleh  p«rioni  whott  prit&ary  language  !• 


not  JSn^Iif h  hava  ractlyad  Inada^ta  jfi^lf tanca  from  tha  lav  anf orcaiaant 

procaii«   for  axampiaj^polica  dapartwntf  hava  Hlrad  too  fav  bilingual 

*• 

'off  icarf  and  ot|kar  stiff  aod,  thui,  Spanish  spaaking  citisans  of  tan  cannot 
cpujicata  with  poli^a^ff icars  if  thay  liaad  astiitanca  or  ara  arraatad- 


Intarpratars  ara  not  avaiiabla  in  many  Sotithvattam  courts  ayan  though  in 
this  araa  Spanish  speaking,  parsons  a^a  oftan  ixtvolvad  in  court  procaadings* 
Aa  a  result t  defan'danta>  plain tiffa^  and^tnessaa  aay  not  \Bideritiad  .fi|13.y..the 
proceedings  of  tha  courts    Courts  have  provided  inadequate  counsel  fpx 
Spanish  faking  defendants,  who  nay  not  even  coiq»rebend  the  charges 
againat  ;\he«.      Similarly,  Spaniah  speaking  Inttates  In  correctitmal  * 
inatitutlons  have  been  denied  the  educational  opportunities  available  to 
their  English  speaking  peers  becauae'  of  lack  of  bilingual  ssiistanee. 


842,    Mexican  Aaerlcana  ahdthe  Adiiinlatratlo'n  of  Justice;  aupra  np.tA  732, 

in  New  Mexico  Stete  Advisory  Coopiittee  to  tha  U.S*%offlintsslon  on  Civil 
^Rights,  The  Farmintton  Rei>ort;  A  Conflict  of  Cultures  Tin  preparation)* 

843#  Varehouslnf  Hmnan  Beings,  supra  note  73?  at30,  45,  51*^  ^  ^ 


Under  Title  Vl^  recipients  of  Federal  assistance  are  required  to  ^ 

provide  adequat;e  second  slanguage  assistance  to  ens^ure  that  personS'vho  . 

do  not  speak  English  are  not  denied  ineaningfulv'^articipation  in  the  > 

 :   844 — ^  — —  ^   .   —  .  ^ 

federally  assisted  programs*  LEAA  has  advised  its  regional  offices  * 


\ 


BCAJ  In  the  case  of  Lau  jy»  Nichols^  the  United  States  Supreme  Court  hi^ld 
that,  in  school  districts  with  large  non-Englishrspeaking  sturfent  popu* 
lations inadequate  lEnglish- language  instruction,  which  thus  denies  such 
students  meaningful  particip^ation  in  the  public  education  program,  violates 
Title  VI  of  the  Civil  Rights  Act  of  1964  .    414  U.S.  563  (1974) ♦    In  this  . 
class  action  suit,  Chinese  parents  argued  that  the  San  Francisco  school^ 
sjrstcm  should       compelled  to -provide  all  non-^Engifsh-speaking  Chinese 

, .  students  with  bilingual  ccsapensatory ^education*    The  Supreme  Court  ^ 
concluded  that  the  failure  of  the  Sah  Francisco  public  school,  system, 
to.  provide  bilingual  compensatory  education  violates  the  rlg^i;s  of 
Chinese  children  by  '^effectively*. *  occluding  them  from  participation 
in  the  educittional  .program  offered  by  a  school  district*  and  that  th^ 
absence  of  bilingual  textbooks  and  oth^r  instructional  material  In  all 
probability  would  make  a  classroo^  situation  '"wholly  incomprehensible 
and  In  no  way  meaningful."    Id«  at  5664    Similarly^  the  Lau  rationale 

'jrould -appear  to  require  agencies  and  facilities  tecelving  funds  for  law 
enforcement  and  the  administratloa  of  justice  to  provide  adequate  gui<iance  ^ 

,  in  langaagfcs_gj^er_thari  English  to  non-English  iipeakitig^clJLeat  groups. 

In* a  letter/^'to  all  Federal  departments  and  agencies  concerning  this 
declsion,''^:h1l  Justice  Department  stated: 

  'This  case  has  significance  for  federal-  ferant  agencies  ^ 

in  two  respects.    First,^  it  imposes  a  responsibility 
on  fc^deral  ^igencies  to  review  the  federal  assistance 
*  programs  they:  administer  to  determine  if  the  bene-* 
flciarles  of  such  programs  may  be  denied  equal^  parti-* 
cipatlon  due  to  language  barriers  created  by  *their 
*    inability  to  comunicat'e  ^fectlvely  in  English^. 
Ab  a  corollary  matter,  it  may  be  appropriate  for 
federal  agencies  t0  review^  their  ditect  assistance^  ' 
f         programs  j(npt  cpvered  by  Title  VI)  to  determine  if 

beneficiaries  are  Inlilbite^d.  ftom  full  participation  ; 
because  of  language  barriers^   Letter  ^om  Robert 
'      '   »        Des^iey,  Chief,  Federal  Programs  Section,  Civil 
.  \   Eights  Division,  Department  of  Juatice>  to  25 
Federal  agencies/ Ju^  13,  l§74. 
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Mndi  thu  Sl^^s^  that: 


Am  «  clyil  rlghtf  cooqplimce  mtter^v  care  should 

  be  cx4rcl»eg.by  Ceatral  UBAA^  LEAA  Regional  pfflceii»  

'  I  and.  ttie  SFA'a,  in.  tunoiDg  prqgr«M,»  chac  llngulacl?S 

barrliri  do^^not  operlte  to  exclude  noa*-Englieh 
•peeking  persons «  In  t|ie  injoypent  of  the  ^ 
belief  its  of  these  pirogra^^  ^ 

\  C»      Site  Selection 

Written  into  each  TMk  contract  ,ai5r-gttldeUnes  for  site  seltftctlott^. 
-   ■  >  ^     "     ^.-^  '  '         "    ■  .    /  "  ^846. 

of  physical  famitlM  iihich  might  be  built  with  Federal  assistahte^ 

The  guidelines  direct  that  suc^i  facilities  isey  not  be  constructed  with . 

effect  or  purpose  of  es^clnding  individuals  op  the  basis  of  tape^ 


T 


olot*  or  national  origin  fro*  use  of  the  facility^   TJiey  provide 

*        ■  847 

illustrative  exaaiples  of  unlairful  site  locations  and  instruct 
recipients  to  suMt  e  statenent  setting  ^orth  the  factors  ttse4  to 


845v  ISAA  iMMorandin  to  SPMs  iuid  IBM  regional  of f ices^"^  July  8^  1974^ 
cited  in  June  1975  Velde  letter^  siipra  note  725^  The  aM»Mrandiii  also 

stated;  \  ^    i  ^     .  •        '    *  ^  " 

Attached  is  «  copy  of  Lad'v.  Nich<^^^   

a  recen t^ieclslon^  siipriM^  toTthe 

constitutiiMud  responsibility  of  the  STen  f  rancisco  school  ^ 
^   r    system  to  provide  togllsh  language;  training;  to  Chinese* 
7  ^Mrican  sttidents  iifab  do  not  epsek  £.hgiish« 

^        Z;inguiftic  difficuities  have  aai^  times  had  the  effect  of 

.  denying  oitisens  lihose  original  tonguf  is  not  Sngliih  equal  '  *^  i 
access  to  the  AsMiricw  criminal  Justice  system*  Id# 

846,  UEAA,  WJ%  Standard  Form  26  (smMple  copy  of  a  completed  form)* 

.847.  These  Include  placing  a  halfiray  house  or  drug  treAtment  center  so 
that  minorities  ate  excluded  ihrom  activities  of  that  facility  and  locating 
a  correctional  facility,  so  that  mdLnority  employment  at  the  facility  would 
be  precluded* ,  M;.         .      *  « 


ERIC 


*     .    .  -     3315  •.- 


315  ^  ^  ' 

detetnlne  if  any  site  locations  would  be^iBcriidinatory.  It  is 

coMxidable  that  lEkk  has  included  this  site  selection  requirement  in 

»  » 

its  contracts.    Indeed  few,  if  any,  other  federal  agencies  have  provided 

 ■  ;  ^  849^-  :  z  

iuch  instruction  to  their  recipients.  It  would,  however,  be  desirable 

if , this  requirement  were  also  made  a  part  af  the  body  of  LEAA  regulations 

and  guidelines  published  in  the  Code  of  Federal  Regulations.    As  a 

j»re  BToylsl^^     ln,.llsitvX<&ill^ja^  Incorporation  into 


USAA  regulation^  it  can  be  dropBupd  from  individual  (Contracts  with 

no  public  explanation.    OCKC  has  not,  however,  taken  steps  to  ensure 

ttist  It  is  made- a  permanehc  requirement/ 

Ittoority  Representation  on  State  Planning  A|j;ency  ^SPA>  Supervisory 
Boards  and  JKeglohal  Plahnttrig  "Units 

The  DepartmenVof  Justice  Title  VI  regulation,  like* those  of  other 
F4^deral  agencies,  prbhlBlts  reeilplents  on  the  ground  of  race^  color ^ 
or  national  origin  from  denying  a  person  the  opportunity  to  participate 
as  a  member  of  a  planning  or  advisory  bodjf  which  is  an  integral  part 
of  the  federally-asslstcd  progr^  The  regulation  does  not  expiain' 

 I  _    _  '_L_    ,  850  :    

hCHfThls  provisidn  iSlCbe^eiif^  . 


848»  The  recipient  must  consider  such  factors  as  the  demographic  population 
characteriitics  of  the  service  areiu  tfee  racial  and  ethnic  chai^acteristlcs 
'  of  the  population  to  be  served  by  the  proposed  program,  the  ai|.ternative 
locations  under  conslderatl6n>  the  Impitct  of  the  alternative  locations  on 
minorities  and' nonminorl ties,  the  availability  and  type  .of  public  trans- 
portation^/and  tihe  availability  of  low- and  moderate-income  hou^ng.  Id, 

849^  Although  a  civil  rl^il^impact  statement  which  Includes  a  provision 
requiring  that  site%a«t0»ed  for  Government  offices  must  be  accessible . 
to  minorities  haa'^Wto  drafted  within  thift  Department  of  Agriculture, 
it  {uia'not  been  finaltted  or  adopted.    The  Departsieht  of  Health,  Educati^on, 
andlfelfare  has  a  provision  covering  the  ^accessibility  of  minorities  to 
J HW*fundad,  facilities  which  is  contained  in  HBW^s  Title  VI  regulations, 
45  C«F«R«  i  80.3(3}  A»  amended  through  July  5^  1973. 

850^  28  C^r.a.  i  42.104(b)(vli)(1974)* 


■316,.:      ..    -         .     .  ; 

In  1572  LBAA  proposed  k  guideline  relating  to  minority  representation 

851  '         .  ^ 

on  SPA  supervisory  boards .  The  proposed  guideline  stated  that: 

Where  the  proportion  of  members  of  a .  partljCular 
»       minority  .group  on  any  such  supervisory  bpjard^i^  . 

 subatantiaily  less  than  the  proportion  or  m^mb'ers  *  

of  that  group  in  the  general  population  of  the 
State  or  region,  a  violation  of  Title  VI. .  ;st|all^» 
be  presumed.  -852  ^ 


This  guideline  was  deficient  in  thdltr  although  it  provided  %or  minority 
rc/presenta.tion  on  the  supervisory  boards  no  provision  was  made  to 
cover  female  participation.  ^Another  deficiency  of  the  proposed  guide- 

line  was  itu  failure  to. make  clear  whatf  constitutes  illegal  minority 

^  "*  * 

unierreprescntation.    More  specifically,  although  the  guideline  indicated 

"    '  —  -      - .  »      '  *  0^ 

that  a  violation  of  tlye  civil  rights  act  is  presumed  if  the  proport^Lon  of 
minorities  on  the  Jboard  is  "substantially  less"*  than  the  proportion  x>£  - 
minorities  in  the  State,  it  did  not  define  thc^  term  "substantially  lest/' 

This  propose^  guideline  was  revised  and  issued  in  final  form  in 
Septcmbet-1974*    This  issuance  "of  this  guideline  was  a  positive  step, 


851.  Proposed  Guideline  Relating  to  litle  VI  Implications  of , Minority 
"^^epres^mttatton^tr^PA^^upcrvlsory  Boardr-^nd-Regio 

attached  to  .letter  frooHferbert  C.  Rice,  Director,  Office      Civil  Rights 
Compliance,  LSAA,  to  Jeffrey  h;  Miliar,  Dlrectoif,  Office  of  Federal  Civil 
Rights  Bvaliiatidn,  U.S.  Commission  on  Civil  Rights,  Aug*  9>..l972.  This 
guj^dellne  <taB  suggested  tp  LBAA  by  the  Center  for  National  Policy  Review 
on  behalf  of  the  Leadership  Conference  on  Civil  Rights?   Attachment  to* 
letter  from  Arthur  M.  Jefferson,.  Attorney,'  Center  f6r  National  Policy 
Review,  to  Cynthia  N.  Graae,  Associate  Director,  Office  of  Federal  Civil 
Rlghfts  Evaluation,  U.S*  Comais^slon  on  Civli  Rights,,  Mar*  24,  3L9/5. 

852,  Id,  *     '   *  .  '  ^ 


/ 


ERIC 


3S7 


317 


vhich  hM  bten  tak«n  by  fev  other  agencies  with  Title  VI  responsibilities. 


In  its  final  form  the  guideline  clearly  states  that^failure  to  appo^lnt 


^'otherwise  qualified*'        minorities  or  vomn  to  supervisory  boards 


854 


853.  The  Department  of  Labor  (DOL)  has  a  comparable  provision  for  the 
inclusion  of  vosien,  persons  of  limited  Engllshrspeaking  ability,  and  other 
minority  groups  on  its  Manpover  Planning  Councils  under  the  Concentrated 
B^»ioyment  and, Training  Act  of  1973  (Pub.  L.  93-203,  87  Stat.  839  as 
coiified  in  various- sections  of  18,  29,  and  42  U.S.Ci  (Supp.  Ill,  1973)). 
It  has  issued  no  similar  gu^ldellnes  vlth  regard  to  any  other  DOL- 
funded  programs.    Similarly,  the  Departments  of  Agriculture  and*  Health, 
Education,  and  Welfare  have  issued  no  guidelines  concerning  the  presence 
of  minorities  or  women  on  ^viiiory  councils  beyond  that  c^ontained  In 
their  Title  VI  regulations.     '  ,  ,^  - 

LEAA  stated:  '  ^ 

*  Possibly,  no  part  of  the  LEAA  Progrmi  has  ^en  ^ 

the  subject  of  more  discussion  than  composition 
of  state  planning  agency  (SPA)  and  regional 
*    planning  units  (RPU)  supervisory  boards. 
It  would  not  necessarily  be  helpfuIT  to  fully 
track  the  legislative  .history  ind  other  mater^ 
lals  historically  rele^ant^o  this  matter. 
^June^l975  Velde  letter,  supra  note  725. 

.854^1BAA  stated: 


...legislative* history  of  the  Crime  Control  Act 

to  restrict  mandatory  membership  on  SPA  and  llPtJ 
supervisory  boards  to  **law  enforcement  agencies, 
xmits  of  local  govermaent,  and  public  agencies  ^* 
maintaining  programs  to  tontirol  crime,  .^u" 
SPA  and  KPU  suparvisory  boards  auy  permlssably, 
"include  representatives  of  citizen,^  professional,^ 
and  cmmunlCy  organiaeatloni.^*   See  Section  203 (a)^  ' 
of  the  Crime  Control  Act  of  19734 


"Otherwise  qualified,"  as  used  In  the  guideline 
reftrs  to  the  classes  of  persona  mandatprily  en** 
titled 'to  serve  on. #. supervisory  bpArds.  Hence, 
a  dlscrlsiinatory  denial  of  MDibilrMlp  on  an  ^PA 
'  or  RSU  supei^vlsory  board  of,  say,  a  black  or  fe« 
male  criminal  court  Judge  would  be  violatlva  of 
the  Guideline.   June  1975  Velde  letter i  sut»ra 
note  725.  ' 
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855 

Ld  conftitute  *.  vioUtion  of  Title  VI.  The  fact  that  concern 

fVc  feaale  repreaentation  haa  been  added  ia  an  itaprovcoent  over  the 
propoTed  neaaure*    However,  XEAA  ha«  weakened  IChe  guideline  by  rer 


moving  the  propoaed  pro.viaidn  which  would  have  required  a^jiowpariaoa 

*  >, 
of  the  prppcrtion  of  ainoritiea  on  the  board  with  thfe  proportioa  of  , 

.         856  ^ 
■inorltiea  in  the  State  population.       ^  lEAA  haa^  thus,  elimii^jfad  the 

Mchaniaa  which  would  trigger  a  pteaumption^  o5&  a  violation  on  the  guide- 


linea. 


X 


855.  The  guideline  providea  that: 

No  indivLduala'on  the  baaia  of  race,,  color,  aex, 
or  natiooai  origin  ahall  be  denjLed  appointcM^nt  or 
aelec^ion  to  aerve  on  auperviaocy  boarda  of  SPAa 
-  ^  or  regional^planning  unita. . .  .The  failure  of  the 

chief.  executi^£^,f  ^a  State  to  aelect...otherwiae 
qualijfied  pinw^iti  or  faaale  waabera  of  the  law 
enfqrceaent  and  crkminal  Juatice  agenciea,  unita 
2  ,       Qi  general  local  gbverittettt,  and  public  agenciea 
maintaining  prograia  to  reduce  and  control  xrime, 
•    ^  -        may'^cwii^        a.  violation  of  Title  VX  of^  the 
-Civil  *&hta  Act  of  1964,  42  U.S.C.  2000d,  an4 
518(c)  bt  the  Crime  Control  Act  of  1973.  LKAA 
^         guideline  G  7400.4  "Supervitpry  Boarda  of 

---^-•erlmiTKsiWittttlce-StateHF   

Regional  ?i*»»fn8  Unita,  GuiSelinea  Regarding 
Repreaentatton  of  Minpritlea  and  Women,"  Aug.  19, 
1974.       \  '  . 


856^  lEAA  atated: 


After  the  proposed  ru^e  relating  to  minority  repreaen* 
tatlon  on  SPA  and  RPUtauperviaory  boarda  waa  iaaued/  ; 
xegulationa  Mending  Depaactmoit  of  Juatice  re^ulationa 
Impltoenting  Title  VI  of  the  Civil  Righta  Act  of  1964 
(aee  28.  C.F.R.  42.1t)4(b))  were  taaued,  roakicg  denial  to, 
^     "a.  peraon  the  opportunity  to  participate  aa  a  member  of  ^  ,  ' 

a  planning  or  adviaory  board  which  la  an  integral  part, 
of  die  program,*'  a  prohibited  action,   Thia  amendment 
to  tie  Title  VI  regulatlooa  ia  applicable  to  Stk  and 
RPU  auperviaor^  boarda  participating  In  the  tEAA  Program. 
Conapicbouaiy  lacking  fi^om  the  Title  VI  regulatipna  ia 
any  diacuaaion  of  proportionality  of  repreaentatton  of  ^--^i 
mlnorltiea  or  womtn  on  planning  or  adviaory  bodiea*  ,  It 
may  be  mieationed  whether  lEAA  haa  the  auithority,  aa  an  ^ 
.  agency,  to  adopt  guidelinea  ifhich  would  amend  the, depart- 
mental riguUtiona  in  thia  regard.   June  1975  Velde  letter^  . 
O  ^  •  iupra  note  725.  ^    !  *  *  - 
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OCRC  Staff  indicated  that  due  to  staff  limitations,  they  had  ho 

plans  to  monitor  the  s'tlection  of ,  minorities  and  females  for  advisory 
857 

.sboards.         IZAA  has  not  reviewed  female  participatioa  on  advisoty 

*'      "  •  .  " 

boards  and  the  xacial  ami  etl-iaic  cotaposltiOA  of  SPA  — -     ^  - 

boards  and  regional  planning  units  on  one  o::casion,  more  than  two 

'  ^  858 

years  ago.    In  October  1972,  lEAA  issued  the  results  of  this  survey* 

Included  wer^_  tables  for  each  State  indicating  the  minority  representation 

-  859  ^  , 

on  lEAA  State  and  regional        boards.    In  order  to  compare  each  board's 

minority  cowpositioh  with  the  State' sr  overall  minority  population,  a 

compliance  ratio  was  deVelcijipd,    This  figxire  was  calculated  by  dividing 

-  /'  ^ 

the  percentage  pf  ffae^  ftrpar^  which  was  minority  hy  the  percentage  of  the  State 
*• 

population-which  was ^^nority. 


^  8'57*  1975  Mce  et  al^  interview,  supra  note  728.    In  June  1975,.  LEAA  stated; 

It  seems  a  vain  -act  to* monitor  minority  or  female  repre- 
*    ^      sf ntatioh  on  SPA  and  RPU  supervisory  boards,  since  the 
V*^  appointing  authority  must  kandatorily -select  foTTaember- 
ship  only  those  persons  drawn  from  the  criminal  justice 
coonunity  mecltidned  in.  .the  statute »   Presumably^  an 

  arguMnt  coutd  be  c^ide  that  a  marked  underrepresentattbn     ^  _  _ 

of  minorities  or  fenuilGS  among  those  permissibly  selected 
for  membership  on^SPX  and  RPU  boards  might  infer  discrimi-' 
nation  by;the  appointing  authority..    In^i^AA*s  experience, 
however,  exercise  of  the  permissive  authoJNiry  to*  choose, 
'*&itizen^  professional,  .and  communij:y  organizatibn,*' 
reprQsenta|:ives  is  used  to  include  miifority  and  female 
members,  rather^  than  to  exclude  them^  since  the  numbers 
of  such  people  appointed  or  elected. tp  positions  of 
reipdnsibility  within  afgencies  required  to  Se  repre* 
sented  oinder  Section  203(aJ  Is  *llmij:ed  ia  many  com« 
munities*    July  1975  Velde  letter,  supra  note  727 • 

^  '  -  ^  -  m 

858* ^Memorandum  from  George  E«  Hall,  Director,  Statistics  Division,  LEAA,  ^ 
to  Herhert  C.  Rice,  Director,  Office  of  Civil  Rights  Compliance,  LEAA,  DOJ, 
^'Minority  Reprelentation  op  St«.£e"Supervisory  Boards  and  Regional  Super* 
vlsory  and  Advisory  Boards,''  Oi:t.  16,  1972^ 

X    "     _  -  -       -  ~ 

859«  ^tate  boards  are  advisory  ^oar^s  to  the  State  planning  agencies « 

Regional  boards  advise  locfl  planping  agencies «  • 


A  cotn^UancetAtio  of  lOO.QO  reflected  that  thej^ercentage  of  taitto'rities 

on  the  bc>ard  ya«  identical  wijh  the  percentage  of  lalnorities  £n  the  population, 

k  compliance  ratio  of  0.00  indiitated  that  there  vere  no  tainorities  on  the-  * 

advisory  board.     A  coapJJLanc^  ratio  or  awre  man  xuu •uu  inuicateu^nac 

the  percentage  of  tcinorlties  on  the  bo/ird  was  greater  than  the  percentage  of 

minorities  in  the  population*  Vihile  sooc  States  had  fawrsW^cocpliance 

ratloa,  the  vast  majority  did  not,    Aa  Ejchibit  10  indicates,,  at  the  tioe  of 

^  "        '    ^  :  860 

this  survey,  7  States  had  cowpllance  ratios      0^.00  for  their  State  boards 

and-^  States  had  compliance  rai:ios  of  0,00  for  the  regional  boards. 
Twenty-one  States  had  compliance  ratios  of  60.00  S^)L<^s(f- ^r  thc^  State 


boards;  thirty-eight  "states  had  compliance  ratios  of  lea's  than  60700-  for  the^ 
•regional  boards • 

The  overall  compliance  ratio  for  State  boards  in  all  States  vas  69, 27, 

compared  to  a  31.46  overall  ratia  for  regional  boards*    T^re  are  no  plans 

862 

to  update  the  survey  or  to  determine  th$  female  composition  on  the  boardSr  - 


•  860,  They  were  Alab«a,  Arlcansas,  Idaho,  Iowa,  Nebraska,  Kew  Haripshire,  and 
Utah. 


861*  They  «ere  Idaho,  Nev  Eampshire,  Haine,  and  Vern^nt* 
862*  '1575  Hice  et  ai.^  Interview,  supra  note  728. 
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Exhibit  10           .  . 
.                 ■  A 
SISTSIBUTIOH  OF  COMPLIANCE  UV^ 

* 
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CcsplUnce  ratios  artt  calculated  by  dividing  the  percent  of  each  board 
which  was  niuority  by  the  percent  of  the  State  population  which  was 
xaicority.    See  text*  ott      320  supra  for  a  taore  detailed  explanation. 

B 

^  -Includei  the  Diftrict  of  Colusbia. 

• 

• 

I  • 
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E#  Courts 

Although  LEAA  funds  go'  to  State  and  local  courts^  I£AA  has^not 

att^ptedrto  assess Jfehfc  extent  to  which  court  ^activity  may  be  dlscrim- 

-^863  ^    -  ^ 

inatory.  Never t;hele8s^  an  abundance  of  evidence  suggests  frequent 

» 

exclusion  of  ndnorities  and  women  from  Juries  or  as  judges  and  that 

treatment  of  minority  and  female  defendanta  can  be  discriminatory  and  . 

.8,64  ' 

is  sometimes  reflected  in  sentencing. 

^lEAA  has  issued  no  regulations  or  guidelines  which  pertain  specifi- 
cally to  courts i    To  some  extent,  guideHnes  issued  pursuant  to  Title  VII 
of  the  Civil  Rights  Act  of  1964  may  be  applicable,. to  employment  discrimi- 
^natijaii  whicL ^arises  in  tjhp>  c.ciwrt^^  hut!  Tf  ^Te  yri  covpr^gft  hnffvPjr>t  befi^^  


863»       ^""^  1975,  ipAA.  informed  this  Commission  that  "lEAA.will  under- 
, take_a  compliance  review  of*  a  major  criminal  court  system  during  /fiscal 
year/  1976.''    June  1975  Veldie  letter,  supra  note  725/ 

864..  See  'Babcock,^  "Women  and  the  Criminal  law,"  Amer.  Criia/  Law  Hev.^ 
Voi;.  li.  No.  2  (Winter  1973);  Virginia  State  Advisory  Comnittee  to  the 
U^S.  Conmiisipn  on  Civil  Rights  Judicial  Selection  in  Virginia:  IThe 
Absence  of  Blkck^ Judges  (January  1974);  Mexican  Americans  and  the 
Administration  of  Just ice >  supra  note  732,  af  36-4^;  Ifebro  paper^ 
6upra  note.  751,  Joint  Center  for  Political  Studies,  Nafcional  Roster 
of  Black  Elected<:Officials  Table  III  (April  1974)  and,  Tayldr  v. 
.Louisiana,  supra^^note-  753. '  . 


eiurly  #»tabUihtd  irlth  .reaptct  to  all  £oiM  of  cptirtrow  tmploymnt4 
Ifertovtr^  thtrt  lore  no  Ffd^^ral  ««tncy  rtsulations  or  guidellnai  c^vtring  ; 
nottdlicrlaination  in  the  itryice*  provided  by  Steta  or  ideal  courtt  ♦ 
•The  Crlm  Control  Act  clearly  could  ba  ueed  to  -temlnate  diecriaiinatioa 
ta  th*  court  §y»itm  if  LEAA.  vouXd  lisue  appropriate  reguX*ti<mi  and 
aunltor  th|Bi. 


865.  Ih*  Bpploywwt  Opportuaitgr  Ca»lij|lon  (lEEpC)  hw  not  contidere^ 

«h«th«r  th«/itl^ction  of  jurit*  jsobw 'within  tb»  coverage  of  TitU  VIJ.  *  One 
EEOC  official  iDdicatad  tHat  whether  Jurorf  are  covered  by  Title  VII  would 
depend  v^oa  nhether  it  could  be  ahoim  that  jury  aetection  procedures  are  a  ' 
f ot«  of  —jluwiTit'  teleefion  procedure*.   XBii  official  alao  indicated  that 
iit«f  ri«tTMrti4oty^t^  the^  appolnt»eht  of  jud|i»  la  ^covered  l>y  litXtc  VII  *ltbo|ish 
KBOC  haa  iiaued  so  fonul  opinion  in  thla  issue*   Telephone  interview  with 
Robirta  Rosdberg,  Chief,  Litigation  Services  Branch,.  Office  of  General  Counael 
JKquat  Si^loyMnt  Opportunity  CoBBiission,  Feb.  14,  1975. 

The  .coverage  of  appointed  judge*  ie  Inferred  because  appointed  judges  do  not 
appear  to  be  listed.in  the  following  exception*  froa  Title  VII: 

...Kiy  peraon  elected  to  public  office  in  any  State- or 
political  subdivision  of  any  .SUec  %- the  qualified  * 
voters  thereof,  or  any  person  chpsen  by  such  officer 
to  be  on.  such  officer's  perVonaSl  staff,  or  al  appointee 
oh  the  policymaking  levfcl  or  an  innediate  adviior  with 
'  reapcct  to  the  exercise  -of  the  oonstitutionatj^r  legal 
powers  of  the  office.   ^a^f.S.C.  •  20d0c.       ^   "    "  ' 

Ihera  have  been  no  court  caief  vblch  alleged  a  Title  VII  violation  In  the 
*app0lnt«ant  of  a  judge.   Roabtrg  Interview^  tupra  this  notee   jSJectej^  ,  .  . 
judges  are  not  covered  by  Title  VII,  alfchougb  requtreoente  vhicb  ctuat  be 
mt  by  a  ,per«on  in  order  to  be  placed  on  the  ballot  aey  be  dlecriiainatoty* 
Selection  criteria  of  Judges  is  discussed  In  LEAA,  DOJ,  National  Survey 
of  Court  Orgsntaatiotts  (*1971).  ^  * 


QCRC  officitl*  isxpt^BM  trep^^atloa  about  Kttemptiss  to  u«in:e  noa* 

diserlsdnfttioa  in  the  court^ocxs^  iiulicating  that  mitt  tkn  Com titi^tlom 

'     :     "        '  866  ^  ' 

they  my  not  have  adequate  authority,        OCR  has  not,  however^  raqueated 

Itgal  ppiulom  fro©  LEA&*f  General  Counael  or  K>J*a  Civil  Rights  Division 

as  to  ita. authority  in  this  area*^  .  ,      ,  . 


86fr»  1975  Mce  ajr^.  interview^  supra  note  728a  .  In  June  1975  lEAA 
pointed  out  that  vith  respect  to  one  aspect  o£  court  syjtesis  XSM 
ifould  he  t»3rfng  action,   lEAA  stated:  '  ' 

Provision  of  services,  >y  race  and  sex,  in  -  juvenile 
.detention  .£aciHtie»Uttd»r.-con^  .>oMttvetrirlg^b0i^^Sr 


~^  vilX  be  laonicored  by  the  corrections  compliance  report 

forms  aoon  .to  be  Issuj^  by  Ig^^  discussed  by  the 
*         CcwBii*siott  at*  pages  /338  infra/^  _  June  1975  Velde 
letter,  augra  note  725  .      "  r 

8d7*  1975  Rice  at  aj,*  interview,  supra  not^^72^8. 
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A.    H^e  RoXe  of  the  Stuto  Plannlns;  Asaacles  .  ' 

Each  5Cate  Platiaitig  Agency  which  accepts  aif  liSAiC  grant  mat  sign 
an  Msurance  to  LEAA  that  it  vill  comply  and  aasiire  co?^liance  by  Its 
subgrantees  and  contractors  with  Title  VI  o£  the  Civil  Rights  Act  of 
1964  and.vith  I*EAA*a  equal  eiaployiscnt  opportunity  guidelines.    One  . 
weakness  of  these  assurances  is  that  tKey  do  not  include  a  promise  of  . 
coapllance  with  the  Criroe  Control  Act  of  1973  and,  thus,  recipients^ 
apparently  are  not  required  to  groaise  that, law  enfo"rc^nt^ programs 
funded  with  LEAA  assistance  vill  not  discrimihate  in  the  delivery  of 
.  services  on  the  basis  o^  sex.    Especially  in  absence  of  any 
regulations  concerning  sex  discrliaination  in  lEAA-funded  prbgraas, 
this  is  a  serious  oaission.    Indeed,  xt  appears  ^that  LEAA  recipients 
have  not  been  tnforffle^  by  LEAA  of  any  rtaponsibility  to  taake  certain  \ 
that  choir  dellvery<of  progriift  benAfits  is  not  discriminatory  on  the 
basis  of  se)C*  ,     .  /  -  "^ 

,  /Inlike  assurances  used  by  ^om<i  otiter  Federal  agencies,  USAA's 

.    '  .  '     ^  ^*      '    ,  '     . ,     .        868  ^  ' 

assurances  ate  not  mere  papar  promises  of  compliance.    In-  signing  the* 

assurance^-  each  SPA  agrees  to  designate  at  least  dne  staff  pieiaber  td 


ggg^. Experience  with  federal  prograjas  has^shbwn  that  paper  assurances 
are/af^or  basis  for  a  civil  Xigh^s  iciompliaoce  ^poferamV  Host  Federal 
recipients  are  willing  ko  sign  assurances,  \i)xt  Ithis  has  little  impact 
on  ending  discriminatory  practices,    Papet^assurances  are  used  by  the 
Office  of.  Revenue  Sharing  at  the. Department  of  the  Treasury.  See* 
U*S^  Commission  on  Civil  Rights,  The  Federal  Civil  Rights  Enforcement 
EjEfort^l97A>.  Vol#  IV^       Provide  Fiscal  Assistance  (February  1975)^ 
^tShey  are  also  used  by  the  Vete^anS  Administtation  in  Its  fair  housing' 
'program.    See  iJ^S.  Conraission*  on  Civil  ftights,  The  Federal  Civil  RiRhta 
Enforcement  fiffort«*^1974>  Vol^  It,  To  Provide.. >For  Tair  Routing 
(December  1974;  •     *  '  ^  /    ^  , '    ^    'I     '  "  ' 


/ 
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be  koowts  as  a  Civil  Mgbts  Coaspliance  Office^,  to  r£viev  the  compliance 

869  ,  . 

o£  the  SPA  and  its  subgrantees  aad  contractor^. .  The  SfA  mmt  also  pro- 
yida  its  entire  staff  vith  appiropriate'trftitj^ltig  and  infonaatioii  concern- 

ing  Che  sihM  civil  rights  obligefcioisir^   It  wpc  «ubmit  to  JLEAA  ^  aa  part 

*      \      ^  ■  •         '  ' 

of  itji  application  for  i*feAA  funds »  a^  tine  table  for  this  training*  The 

S^k  xkxxBt  instruct  all  applioanta  for  and  recipients  of  financial  aid  ^ 

p£  their  obligations  to  zdiLly  with  the  nondiscrimination  requireiaents 

andrObCiin  assurances  f rop  them*   It  must  inform  the  public  of  its 

rtghta  to^  nondtacrimination  under  LRAA*!!!^futtded  nr<>^gama*    SPAa  must  alw 

establish  complaint  procedures  and  participate  with  IMA  in  compftance 

870^  ^  *  ^ 

reviews  of  criminal  justice  agencies »  * 

Whfle  these  requirements  are  important^  t£AA  could  ]^rovide  SPAs 

% 

with  an  even  m<ire  meaningful  role  in  the  enforcement  of  LEAA  civil 
rights  requirements*    It  could  require  the  SPAs  to  review  for 
appro^^ajl  4tll  oubgrant^es'  EEOPs.         It  ^ould  require  the  SPAs 


869«  i'HAA  h4»  described  the  civi}  rights  respons^llities  of  SPAs  in  ^ 
Guideline  Manual;    State  Planning  Agency  Grants >  supra  note  716  at 

870^  Id*  ,  -  , . 

.  *  •        •      "      "    /  *  ^  - 

871,  KEOPs  are  discussed  on  pp.  297  supra 
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*  -  872  ' ' 

to  uadtE&ake  pai«>l«lnt  Investigatiooi,    -    jcondact  pre-  and  pott* 

aitwtf  coopliance  'T,«vi,«w«  a£  iubgtfantee*,*  and  to  coU«ct  and  review  . 

OIL  th*  •ubgrimtwii*  «ctivifcle»«      '  If        requireapnt*  were. 

»d«qu«t«Xy  iBplfitnted/        could  restrict  tc«  oim  activities 

iargsly  to  *  raviev  of^PA  coB(pll«uce  proffcpi|ii,  greatly  ihcreiaing 

th«,  •££lcieii«sy  vttk .whith  lEAA' •  tiMill  coipliance  ataf f  could  be 

\  '    '  f    '        J'  ■ 

««#^»       *       '  'V  "  .'. 

-    Although  pEAil  h»«  not  yet  effected  eucii  a  ahlf t  In  reiponti- 
"  bility,  it  i%  leaning  in  that  ^directiqn.    In  June  1975  lEAA  informed 

TtflEiT  imMniiti  —   ^  -i"  "     —    ^  — — 


In  order  to  aakii  bA^ter  ute  of  its  lindt«d-»t«ff, 
liAA:  in  iti  ItoVter  Plan  for  civiX  rightii  co«pliance'374 
nw  proposes  to  limit  it«  conplalnt  invettigftions 
^        to  thotc  Jixvolving  significtnt  «yst«nic  problemf 

of  diicrlmination,  c«t«bli«h  a  aechaniw  iinder  which 


872*  priA^of  the  rcconmendationt  ifdc  by  participants  at  LEAA^a  February 
1975  civil  riishta -conference  waa  that  State  agencies  should  be  notified 
of  coB^iaints  in  tlieir  States,  advised  of. their  contents,  and  given 
ttf  opportunity  to  achieve  cgwplfance^    UEAA  Policy  Development  Seminar 
oaACiyil  Rights  CompUange,  Rochester,  Mich,,  Feb.  10-11,  1975 ♦  . 

873^uOther  Federal  agencies  expect  ;th«kt  the  State  agencies', receiving 
Federal  funds  vill  engage  V  some  of  these  activities  although  In 
all  cases  these  requirenientkju  iopiemented  .are  insufficient.  See 
chapter  3.,  supra.  Department \of  Health;  E4ucation,  and  Welfare;  and 
chapiter  6,  infra*  department  6t  Lab^»  '       *  * 

874^  The  Master  Plan  is  discussed  in  note  875  Infra, 


 i " 


Mi,- 

I  4 
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SPAt  may  |v»r(^  Inroadly  piarticlpate  in^  the  compliance 
progr«a,  lind/  Ja^tmtly ^  expfA^  the  pjre^irsfard  and  * 
pott^^ward  coip^iiaijce  reviev  program,  875  ^ 

One  of  the  SPAU  laajo^rconcerhs       been  the  failure  of  LEAA 

^  *^      '  '876 

to  define  the  reaponaibilitlcs  of  the  SPA*/        In  Sepcewb^  197^, 


875»  June  1975  Velde  letter,,  aupra-  note  725.    UEAiC  alao  atatedt 

lEAA  is  pleaaed  that  the  Cpnalaaion  haa  seen  fit-  to 
,    coiopehd  XEAA  In  its  desire  to  involve  the  SPAa  directly 
in  the  inqplamehtatjlon  of  the  cooipliance  program.  Thl« 
program,  which  Will  involve  the  SP^l  directly  in  enforce- 
ment of  cpo^Hance  programai  would,  under  the  LEAA  Maater 
Plan,  be  expanded  to  allow  SPAf  that  qualify  to  assume 
^. ,  ^  .  "PrlQidLty^ 


planning  to  give  StAa,  who  deaignate  civil  rights  com-  ^  " 

pliance  aa  a  priority  in  their  state  plans,  increased 
responalbility  for  carrying  oiit  those  compliance  * 
functions  they  indicate  a  desire  and  have  a  capacity  ? 
to  undertake.;  An^  SPA^lntereatied -in  conductj^g  the' 
initial  investigation  and^  voluntary  resolution  of 
allegations  of  'uhlawjEul  discrimination,  or  under- 
tidclng  civil  rights  *<:ompliance  reviews  of  refclplents, 
or  both,  would  qualify  the  SPA or  "Priority  Status." 

LEAA  envisions  a  limited  number  of  pilot  programs   ^  -     J  _ 

will  be  approved,  and  these  in  those  Jurisdictions    '  ''"^-K  ^^^^^^^"^/^  ^J^'^  ^ 
that  submit 'plans  for  "Priority  Status."  Strong 
LEAA  oversight  will  be  exercised  to  assure  full  ^ 
implementation  of  compliance  programs  at  the 
atate  level.  Id^ 


LEAA  also  stated:  ^       -  '  , 

The  LEAA  Jhas  draf  ted^a/:  Master  Plan  ./which/  requires 
^  that  SPAs  estSblishing  "Priority  Pirograms"  to"  enforce 
compliance  obligations  at  the  state  level  must  indicate,* 
as  part  of  their  plan,  the  method  ^by  which  they  intendv 
to  audit  compliance  by  their  recipients  with  /LEAA's 
equal  'employment  opportunity  guidelines/  28  C.F.rI 
42.301,  et-se^. ,  Subpart  E.    Id.  :         •  « 

876.  Statements  of  Saul  Artlngton,  Executive  Director,  State  of 
Washington  SPA  (Sfflce  of  Community  Development,* Law  and  Justice 
Planning  Office)  and*Lee  Thonias,  Executive  Director,  South  Carolina 
SPA  (Law  Enforcement  Assistance  Programs)  at  LEAA  Policy  Development 
Seminar  on  Civil  Rights.jCompllance,  supra  note  872, 
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noted  that,.'Yriettaost  signiHcatti:  $hi£t  In  OCRG*s  emphasis 


tAe  Tiext  si3t  months  will  be  to  give.  ,  technical  MSiatance 

'    *  877 
to  'the  State  Plauning  Agencies  (SPAs) . ♦ • By  January  1974, 

technical  assistance' had  been  provided  to'  the  SPAs  in  the  f ofcm  of  . 

LOS  to  assist  them  in  their  respei^eive  equal  employ-  Ht< 

ffi^lJtS«*^^'«^  con junctioftvith, this,  tEAA  entered  *. 

•into  a  $39,500  contract  with  tfie  International  Association  of  . 

V  '  *         *  > 

Offitial  Human  Kights  Agencies  to  train  staffs  of  SPAs  and  local 

criminal  justice  planning  councils  in  the  various  civil  rights  laws 

^      \  '  ^  .878 

and  regulations  covering,  their  respective  program^ ^^nd  activities, 

-  ^  ^:    ^  ?  • 

XEAA  also  provided  funds  to-the  Marquette  Center  forNGriminal  Jus- 
tice  Agency 'organization  and  Minority  Employment  Opportunities 

to  supply  technical  asiiistance  on  minority  employment  to  criminal 

'     •  .         879  ^ 

justice  agencies,  which,  request  such  assistance.  Although  failure 

of  criminal  justice  agencies  to  employ  women  on  the  same  basis  aS 

men  is  a  widespread,  serious  problem^  the  technicar  assistance  pro- 

"Vlded  by  Marquette  is  directed  onVf  at  pcpvi'ding,  equal  opportunity  ^    '  " 


I 

877/ IeAA  response  to  U.S.  Qonmisslon  on  Civil  Rights  questionnaire, 
Sept.  15,  1972  /hereinafter  referred  to  as  1972  LEAA  response/. 

878,  Id.^  ^  ^         .  ^ 

879^  See  torquette  University  Law  School,  Center  for  Criminal  Justice 
Agency  Organization  and  Minority  Employment  Opportunities,  Report  ^ 
on- Preliminary  Technical  Assistance  Visit  to  the  Evansville.  Indiana^ 
Police  Department  (1974).        _    _  -        .  -r- 


£or  ainority  laen  lind  women,  but  not  fpr  vpnen  «•  a  class.'       •  --ii-^*"^  " 

Kequetta'for  the  tyit|t af»lstatice  that  this  center  fe*an  offer' 
aj^i^ot  plentiful^  due  M  the  i^act  that  such  a  requi^t  jfomy  be  considered 
to  Invol'iiiiapcfte  ad^ia^aiH<^^  deficienct^a  within  i^e  agenciei«  From 
♦  jJuly  1972  to  J««f  t§^l^-|^fe^        afforded  aailatance  and  conaultatlye  . 


■.  '    .-  •■•  \.    •  882, 


services  to  only  18 '-law  en£orc*aaeQt4$encies 


880.  UMA  recently  lufpmed  this  Coiamlf  slon:  •  *  > 

*  ^  • 

t     The  Center  recently  has  undertaken  an  inibltlous 
^  prograa  to  examine  the  expanding  opportunities 

for  women  In  poil^lng,  with  a  yl^w  toifurd  pos«> 
.  ^  slble  developnetet  of  draft  guidelines  relative 

to  sex  discrimination  In^  police  work»  which  LEAA 
^        *   could  then  bonilder  adopting  for  the  guidance 

of  Its  police  constituency  In  this  area*    June  ^  . 

.    ,     1975  Vfelde  letter »  supra  ndte  725^; 

l88i«.  July  1973  Rice  Interview,  supra  note' 813,-  . 

882«  LEAA  1973,  supra  note  718*    Most  of  the  agendei  aiflfteii' by 
the  center  were  metropolitan  police  departxnents.    The  remaining  agencies 
were  either  State  highway  patrols,  municipal  police  department!.  State 
police  departments,  county  sheriffs  depa;^tments ^  and  State  civil  ^ 
service  and  perionnel  departments* 
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Detplte  tie,  l«ck  of  adequate  training  of  all  relevant  SPA  officiai'iv 


currently  OCRC  does  little  monitoring  of  the  few  civtl  rights  requiretibnta 

placad  on  SPAa,    The  State  Planning  Agency,  in  its  application  muat  describe 

883 

how  it  hni  cartltd  out  the  requiMiatnti    TMK  imn  placed^on  it.  OCRC, 
however,  does  not^xeview  thi»  deacription*    Reappniibility  for  itf  review 

Xiei  entirely  with  LEAA  field  tttff,  who  review  all  aectioha  of  LEAA 

^  V       *    884  •        •  '  .  . 

applicationi.  ^ 

While  thia  arrangement  relievea  aoroe  of  the  dutiea  which  could  he 
placed  on  OCRC  anti,  thus^  may  serve  aomewhat  to  extend  LEAA's  resources  for 

civil  rights,  it  nay  not  be  setisfactpry.    The  I£AA  field  staff  who  review 

^  ■ . 885 

the  plans  are  program  staff  responsible  for  most  contact  with  the  SPAs. 
Generally,  they  have  not  been  provided  witji  civil  rights  training,  and, 
moreover,  they* do.  not  operate  under  the  tutelage  of  OCRC,  ev6n  on  civil  , 
rigfita  raattera.  "'  ^ 

OCRC  ataff  have  expreaaed  aatiafication  with  the  review  proceaa  and 
have  Indicated  that  they  believe'  it  ia  functioning  well*         They  may  not 
have  adequate  information  to  make  thia  judgment,  fiowever,  aince  they  do 


883.  Guideline  Manual;    State  Planning  Agency  Granta,  aupra  note  716; 

884a  1975  Rice  £t  al.  interview;  au£ra  note  728*  ^  * 

885  T.heae  ataff  are  referred  to  by  LEAA  aa  State  repreaentativeae 

886.  1975  ^Rice  et  al.  ipteryiew,  aupra  note  728.     —      ^       .  ^ 
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not  evtti  twiw  a  x$aApm  tatople  of  the  clyil  right*  tectiona  the  ji' 
SPA -ippUcafcions*  ^ 

Thife  most  significant  crlticlsta  of  tEAA/s  assurances,  howevor,  is 
I'    that  although  they  require  SPAs  to  detnonstrate  active  cownitwenc  to 
Ticlie  VI  compliance,  once  the  SPA  ^aedures  for  a  Title  VI  program 
It^*  ^^^^  established,  there  is  no  regular  monitoring^  <?f  the  program 
to^'eoaure  that  It  ia  fully  carried'out  a6d  that  it  U  effective,  in 
actjieving.  its  goalr;-6eRCTO^ft-hih?e-^4uan^«^^     with  the  SPA 

•ClvilTxigRca^C?^^  Indicate  that  many  SPA  Com- 

'  *  *  •    "*  -    ^     *  . 

pli%nc.e  Officers  are  becoming  knowledgeable  and  effective  in  the 

^  888  ^  ^  _^  ^ 

area  oi  -ciyxl  rights,       but  UCRC  matotalns*  no  records  to  w*^??^ 

.  borate'  $hif  conclusion.  '  ^ 

B»    Repi?rtink  S'yy  terns  ' .  • 

•Concerning  tTie  t^se  of  compliance  report  forma,  LEAA  informed 
this  Commission: 

>. 

■^■^     '  *• 
.LEAA*s  position  is  that  such  forms-can  ^i^. 
provide  data  useful  in  its  comfrliaiice'^^^V^^  '  "i* 

.program,  but  such  forms  Should  be  utilized  . 
6nly  where  it  can.  Usi. projected  th«t--tbe-- — ^  ^^--^ 
data  generated  by  the  form  will  be  reason-  • 
ably  reliable  and  productive. pf  ihfoianation 
,    from  which  significant  statistical  disparities, 
^  b^  race  and  sex,  majr  be  gleaned*  889 

890  . 

The  Biennial  Civil  Rights  Compliance  Report  Form    ^'was  a  civil 
rigfits  reporting  form  to  be'  completed  every. two  years  by  State  and  city 
police  departments  and  highway  patrols.    If  ^focused  almost  entirely  oh 


887  ♦  Id^ 
888.  <  Id. 


889.    June  1975  Velde  letter,  supra  hote  725.    LEAA  also  stated: 
"Questions  relating  to  the  use  of  report  forms,  as  a  tool  In  the  enforce- 
.   ment  of  compliance  obligations  can  be  argued  Interminably."  Id. 


890.    LEAA  Form  2000.1(11-71). 
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fioplo^fMnt  Mtteri^.  T  The  principal  question  on  f.he  fora  concestied  the  * 
■^riia*  Mtid  •thnic  ofiglc*  cro«i-t«bul«te2  by  stx  «nd  r«nk,  of  the  employees 
o£  the  piollce  depettmnt*   tt  mUo  aeked 'about  the  iourcee  for  recruiting 
nev  enployeei  end  the^uwitjer  of  aiinorlty  iroap  pro»otlon»  end  terminettone. 
Iheee  deta  i*err  not  'btofceii  out  by'wf  or  ethnic  6rigin  or  ctoee-tebulated 
by  eex,    In  addition  to  the  eraploynent.  queatlont ,  the  form  inquired 
about  tlie  methode  uaedjiy  pallce  ageiMiiev  to  publidie^  the  re^iremente  of 
Title  Vl»  the  exletccse  of,  pmdlacrintnetion'policlee  in  aervlng  the  pftblic* 

and  the  wwber  ofiewfufta  and^lalnta  alleging  dlacriffltnatcry  practicee 

. " '        '  891*  .  ' 

by  tilt  Tf cipijij«t- «tf ncy*    ^      .  '  * 


89lv   DaU  on  tetvicci  provided  by  r«c:lpl'«nt  agencies  vere  ^tpt  eoUclted  on 
thle  fornix*  lEM  »t«fS  «t«ted-that  th«  quantification,     farvica?  on  a  forto' 
of  thii  typa  vould  b^  difficult.  July  1973  Rice  Interview^  aupra  note  013>- 


In  June  19^2,  a  total  of  7,817  police  agencies  were  directed  by 

tEAA  to  cooplete  this  questionnaire..  .Police  departments  in  towns  and  -.- 
**  ,  t    •    '~  •  *  •     '  ' 
vlllfgfs  vlth,pppulation3  of  less  than  1,000  were  not  required  to 

-  -    *  *i      8Sf3   *  ' 
fill  out  th*  form.        .  . 

'  ..^^-.'^^       optimistically  totlclpated  that  75  to  80  percent 
Of  thote  depattoent,*  required  tQ  submit  the  form 'would  have  filed  by 

m  ^  \.   .     '         '  .  - 

^October  1972.    Hpurever^  a«  of  Karch  1974,  only  about  4,000  of  the 
^         *      " :  *^  '  895 

tofral^pollct  ^ajjehclea  required  to  file  had  complied,      and  lEAA  had  not 

892.  Coopleted  copies  of  this  fo'ro  were  not  made  available  to  this.. 
Comissflim.   This  Coamiaslon  specifically  requested  copies,  of  the 
fbtwa  completed  by  the  Alabama,  Arlsona,  California,  Connecticut, 
Colorado,  Georgia,  3;^inois,  Louisiana,  Kassachusetts,  Hississippl,  . 

'  ?!!!--—  *  -  "^!!  ^f'^o^^** '*P^  Texaa  State  pollea  or  >i^ghu«y  p#^r?4   . 

dep*irn»«a^cs.  Copies  Of  tMa  report  were  also  requested  froo'LEAA 
for  the  rollowing  'city  police' departments:   Al>uquerque,  Atlanta, 

.  Joston,  Bridgeport,  Chicago,  ftallas,  Lo*8  Angides,  New  Orleans, 
New  York  City,  Safe  Antonio,  and'Xucion,   The  request -for  these  forms 

^^I?         ^^^l  necesssry-to  pre.erie.  the  cop- 

fldtotlallt^  of  responding  law  tnforceflent  agencies.   iEAA  response,  supra  note 

893.  'LEAA  response  to  U.S.  Coomisslon-on  Civil  Rights  April  1973 
questionnaire  contained  in  a  letter  from  J.  Stanley  Pottingpr,  ■ 
Assistant  Attorney  General,  Civil  Rights  Division,  DOJ,  to  Stephen  Horn. 
Vice  Chairman.  U.S.  Cov>alsSion  on  CivlKRights,  June  8,  1973.  Towns 

•«y»''p^^^  '  ' 

officials  r«portrtKal:  the  rule  of  thumb  of  estimating  the  size  of 
a  police  department  is  .that  there  will  be  one  police  officer  for 
every  1,000  ^>opulation.   Moreover,  many  small  towns  do  not  have  police 
departments  but  may,  for  «jjample,  contract  with  a  larger  'nearby 
jurlsdictiqn  to  provide  polic*^  siacvice.s.  .  1975  Rice  et  al,  interview. 
supra  note  728.  '   . 

894.  March  1974  Rice  interview,  supra  note  78S. 

895.  Id',      .        ■  •  ^'  . 


3^5 

\ 


Ulc«a  •cttoa  «g«ln«6  any  nooreaporfdeats.  LEAA  officials  stated  ^ 

i 

that  none  of  the  agencies  ooC  tespoljding  had  refused  to  file. 

XKAA  ultiesately  obtained"  foto*  Sroa  kl  police  depaEtTpents  serving* 

897      y      -  .  \ 

popalationa  of  100,000  o?  o^xe.  . 

^      •  '  \ 

'  -Moat  ftequeatly  it  was  tba  small  agencies  which  ^id  not  respond. 

Gathering  coopliance  data  froo  scaill  agencies  was  a  low  priority  for 

tKAA,  vhich.  obMtvcd  that  frequently  staall  departoents  have  only 

one-  constable  and  the  effott  to  collect  the  data  vas  too  costly 

■     ■  898 
vis-a-vis  the  usefulness  and  reliability  of  the  data  generated, 

'  irhe  fact  that  csany  nonrespondents  were  small  police  depart- 

oents  is  a  poor  excuse  for  failing  to  corspel  recipients  to  complete 

the  reporting  form,  especially  since  r^ny  of  the  worst  cases  of 


8%.  Id.   OCRC  assuaed  that  those  noC  ftting-wi-e  uvJy  rather  than 
reluct«nt  to  file. 

897.  1975  Rice  et  al.  interview,  supra  note  728. 

aoft  officials  stated  that  even*  those  small  departments  vhich 

fil:fS*corre1ay  pr^  negligible  compliance  data  for  the  putpose 
of  Ihe  collection.    M.   Moreover,  1£AA.  cottoentod;  , 

,     io  remind  die  Conmi^sion,  JJ'M  undertook 

nonitoring  of  smaller  agencies  only  because  .. 
of  the  insisunce  ofi  the  ComniBsion  that  it 
So  so.   As  lEAA  fciSed,  «uch  of  data  generated  ' 
was  unreliable  and  much  of  the  data  produced  was  of 
.limited  utility  from  a  compliance  point  of  view, 
rrom  a  "cost-effectiveness"  point  of  view, 
expenditure  of  further"  funds  to  ,tTie  collec^«»n 
of  deltoqueatLjoTBa^of  such  marginal  utility, 
;  SfeSd^LiseT^  1975  Velde-  Utter,  suera 

*  *  notte  in*  ,  '  ^  . 
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discriminatory  treatment  of  minorities  takes  place  in  smll  "departments. 
First,  because  sma|.ler  recipients  have  fewer  employees^  the^;stiouW 
find  the  task  of  completing  the  form  easier  thanVwld*  larg^i^ 
agencies.    Thus,  it  is  not  unreasonable  to  ask  tHem  to  compfjr^.  Second-, 
and  more  significant.ly;  no  matter  what  the  size  of  the  nonrespondent 
dcpartigfnts,  fdr  OCRC  to  fail  to  require  them  to  car^  out  an  l^fiAA  /  \ 
ini^ttuction  without  informing  them  that  the  instruction  was  rescinded 
Is  tantamount  to  "informing  them  that  LEAA  is  not  'serious  about  re- 

quiring  civil  Mghts  compliance^ 

*  *  *       -  .. 

Overall,  the  use  of  the  questionnaire  did  not  prove*  to  be  highly  * 
sdccessfui;    It  was  supposed  to  assist  OCRC  as  a  factor,  in  ascertaining 

,  possible  noncompliance.    OCRC  had  anticipated  that  the  questionnaire 

*  '  '  .  9C 

^^i**JA.***^^^  setting  priorities  for  conducting  cpmpliattce*  reviews, 

bixt  it  nev?r  coopleted  a  full  xavieif  of  the  questionnaires  which  were 


699*  Attachment  to  Jefferson  letter,  supra  note  851*    An  example  of  a 
smal^^^pollce-  agency  with  severe^  minority  underutilization  was  the 
policsr  departqjBnt  in  llorth  Augusta,  S.C,    North  Augasta  is  in  Aiken  ^ 
County^  whl{ch  according  to  the  1970  census  was  23  percent  blacks  The 
North  Augusta  police^  depajftroent  had  never  employed  a  black.    Prom  fiscal 
I  year  1970  through*  U73  it  had  received' over  $150,000  it>  LEAA  grants  but 
no  one  from  LEAA  had  discussed  with  the  department  its'emplpyroent 
practices.    Id.  ^"  ^  > 

In  1972^iEAA  wrote  to't'^is  Gonxaission:  *  • 

,  J'    '      ^     Employraent  data  from  the.  law,  enforcement  agiincies 
V  ,    vill  be  tabulated  and  matched* with  data  indicating 

the, racial  and  ethnic  makeup  for  the  states;  counties 
and  cities  they  serve,  so  as'  to  indicate  those  recipi- 
ent agencies  with  the  greatest  statist4cal  disparities 
^  or  exceptions  between  £hcir  law  enforcement  staff  and 

population  statistics •    These  tabulations  are  meant  to 
provide  Initial  indication,  of  the^  places  where  non- 
compliance is  n«5st  likely  to  exist,  and  will  t^e  used  ! 
with  o.thi^r  relevant  information  as  can  be  obtained 
to  make  final  judgmeytits  as  to  noncompliance.   1972  •  ' 
,  LEAA  rasponsa,  supra  note   877.  / 
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returned.   OCRC  did  examine  completed  forws  £rom  cfte  SO  largest  cities 
to  uncover  any  statistical  disparities-  Ijetween  minority  representation 
on  the  police  force  and  in  the  population  at  lar^e.    It  found  dls- 
P.ntu».^r^°'    AX.h-»8h  I^M  original.,  planned  «  repeat       . ,  ^ 
adoMlstrakon  of'STs'TSKOTiiiaHSrW^rA,  it  has  been  Wcontlnue^,  .  ' 
LBAa' intends. 'instead,  to  rely  on  'data  giatheted  by  the.Equal  Emplo^^Sttt^,  ' 

Opportunity  Conralsston  <EEOC).        Currently,  tEAA  Is  obtaining  any        ^  ■ 

'  -if  '  '  .903 

Information  it  needs  on  an  Individual,  ctty-by-city  hasis. 

The  employtMsnt  categories  used  by  EEOC.  however,  are  of  limited  use  in 


901.  Of  the  38^ittes',  tEATetimlnated  26  as  possibilities  for  review 
because  there  vas  ^ed^ral  or  private  litigation  alleging^dl8crimlna|:lon 
in  those  cities'  police  forces.    Of  the  remaining  12,  J£AA  selected-  5 
"*f6r  review.  X97:.  Rice  et  a^s  inte.rvlcw,  suE£a.  note '728. 

.  902.  EEOC  requires  employers,  including  State  'and  local  governments,,  to 
compile  data-  on  the  race, -ethnicity,  and  .sex. of  all  employees  • 
and  new  hires.  •  Employers  having  100  or  mote  employees  must  report  ihis 
Infitmation  to  EEOC  annually;  employers  with  between  15  and  99  employees 
must  compile  such  information  and  have  it  available  for  a  period  of  threp 
'years.'  'In  addition,  a  rot&ting  sample  of  employers  having  between  15  and 
^9  employees  are  required  each  year  to  submit  the  employment  ^ata  to  the 

■  fegOC.    See,  for  example.  Equal  Employment  Opportunity  Commission,  EEOC 
Fom  164,  Sj^te  and  Local  Government  Information  (EEO-4),  Instruction 
Booklet  a975r>'^.  ;  * 

903.  LEAA  coordination  wlth>EEOC  is  discussed  on. pp.  390  infra.  * 
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analyzing  the  adequacy  of  mltiority  and  female  txttUzaiion  !»  police 
.\    '  departments* ' 

•     •        .       '    •  '  .  * 

lEM'li^s  drafted  a^^tlar  cotnpllauce  report  foxm  to  oorttor^^ 

'    ^    cosiaitt^y-based      and  other  corre<2tional  facllltl^.   OrXginatly^  OCRC 

^      an^^jsipated  that  this  form  would  he  completed  Sod  distributed  by 
906    ^.^^  ,  _   -   -  ,  . 

'•Md-1972.        ii{  |^arch,l974  'the  form  vas  being ^revlewedf  ^y  tfie  Office'  - 
'    ./5*^..  ^  .907  ^ 

'  ^^^^of  Managetaent  and  Budget  (bMB).        As  of  February.  1975,Va  revised  form 
^;  f  W$  belni  circulated  to  tfie  SPAs  for  cormjent,^^^  and^IBAA  expected  that 
;  .  t  V    th^  for6  would/be  distributed  >y  May  1,  1975,  with  reti^m  .requested  within 
*^  t«^^ttH  t>|  th  . 


L 


.^^-v^?t*    ^2^"^^     r  ^^'^^  ''^  '^^^  following  job.catfegpries:  office/clerical, 
i^/\ft«T?  y-f  protective  ^rvlce,  technicians,  profewionals,  ' 

>     H,,'^fi^JiJ*i^?^}"^f  fl^ill^^  and  service/maintenance.  The 

;<^Kiena£Hl  ^Jlvil  Rights  Coa{>liance  Report  Form  contained  categories  which 
-  iMftfi  more  usetal  fo?r  an  analyals  of  police  department  employment.   '  . 

-  .  ■  •  '^hief  inspector/chief  of  potlce/colonel,  assistant  inspector/ 

^,  •     a«9i£9t«nt  chief  of  police,  deputy  inspector /deputy  chief /or  lieutenant 
?  V*-'  <^***°°*W'«P««*<«''/'?aJor,  caj)tai,n,  lieutenant,  .sergeant,  patrolman 

-  yidiiJUary,-  meUe'r  maid,  non-unlforfaed'ptofessiohai: 

apd  off  let  clerical'.  ^  '  ' 

.9j)5>  f ^^nity-^based  facilities  iuQlude  halfway  houses,  probation  and  ** 
y        patqJ^  sei;y:b;?etitt^titution6^  and  juvenile  detention  centers.        ^  \ 

>X^:>^*^6T^I:;EiV^  respot^ae     supra  note  877.  ^  .  . 

9a7.  K^rch  1974  Rice  interview, -supra  note  786. 

*  908»  Interview  with  Roberta  Dorn,  Correction^  Speclali&t,  QCJR0,"LEA^        -  ^ 
|K)J,  FeK  11,  1975.    As  of  that  date,  *h&AHAgJhal.poiWd  no.o^BectiSn"  '  " 

^    t59  th?  •substance  of  the  form'.    They^l^al,  fe^ve^,  Ai|g¥8 ted.  that  only 
those's  recipients  required  to  file  an.Eqira.i:??pploynSent  Opportunity  - 
>Pro^rant  should  complete  this"  questlonnialife'. 

•  .-      >        ♦  '  _  •■        ;  ',  •  ■ 

909.  Conrotss.lon  staff  comments  were^sent  to  LEAA  In* a  letter  from  Jeffrey 
'   -r.M.rfMlHer,  Director,  .Office  of  Federal  Civil  Rights  Evaluatl6n,  U.  S. 

Conrolsslon  on  Civil  Rights,  to  Herbert  C.  Rice,  Director,  jOfflfce  of  Civil 
Sights.  Compliance,  LEAA',  DOJ,  Nov.  6,'  1973. 
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•      '  .  .  *  910 

One  area  of  priine  importance  iwhich  is  not  cpverifd       by  this  draft 

911 

is  that* of  aervicea  provided  hy  contractors And  subcontractors »  A 
second  Mior  omission  ia.  that  the  form  does  not  solicit  information  on 
whether  or  not  there  is  a  pattern  in  certain  localities  ot  courts 
assigning  minorities  to  a  particular  institution  with  an  already  high 
minority  population,  or  sentencing  nonmlnorities  io  correctional 


910.  LEAA  stated: 


For  LEAA  to  expand  Its  data  collection  base, 

until  it  has  broader  experience  based  on  the 

analysis  of  forms  presently  in  use  or  considered, 

KifouXd  similarly  be  unwise •  ^  _  *  -■ 

Suggestions  by  the  Coomission  that  other  questions 
might  be  posed  by  LEAA  in  its  corrections  report 
, form  are  interesting,  and  themselves  spawn  further 
questions  which  .might  be  asked,  from  which  usuable 
cpfcq>liance  data  might  be  gleaned.    At  s^ome  point 
tiough,  the  length  and  complexity  of  a  form  inter- 
feres with  a  need  Jljjjt  data  generated  by.  the  form  z 
be  collected  with'^felative  ease  and'at.  ar  reasonr 
able  cost.      '  ^      "  \iry>'^.  ^  a' 

-Without^e3q>anding-itv-the-corrections-repor  


is  long  and  will  be  somewhat  difficult  for  some 
\a^<mcles  to  complete,  piirticularly  those  correction- 
^*  kl  agencies  having  primitive  fecord-lceeping- systems. 

»  June  1975  Velde  letter,  "supra  note /725,         '  • 

911;  fhejpjjiission  has  been  informed^. that  'frequently  where  a 
juvcniieaPnstitution  has  insufficient  .space  in  its  own'  correctional  * 
institutibns,  it  will  contract  to  "buy^'  a  private  .institution's-  .  ,  . 
facilities,  especially  for  juvenile  cases,  maklhgjsuch  an  insti- 
tution an  indirect  recipient  of  LEAA, fundst    LEAA  does  not  make  _ 
clear,  however,  that  such  contractors  and  subcontractors  must  file  •  ^ 
-this  fornii'  'Contractors  and  subcontractors  may  also  provide  services 
within  a  correctional  facility,  such  as  training  programs  and  legal  ^ 
assistance^*    As.  the  fopn  is  now  worded,  respondents  are  not  asked 
to  list  all  such  services  they  purchase  and  indicate  for  each*  the 
race,  ethnic  origin,  and  sex  of  participants: 
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centers  that  *re predominately  white.  •        To  make  this  determlnati^ny- 


, respondents  could,  be  asked  to  identify  all  similar  institutions, 
e.g.,  juyenili  treatment  lienters,  within  the  same  jurisdiction  and 
to  describe  the  methods  of  assignment  of  inn^tes  to  each  correc^lonaT 
:faci;ity.    In  localities  with  jurisdiction  over  more  than  one*  facility 
of  xthe  same  type,  UEAA  pould  then  compare  the  racial  and  ethnic 


912.  OCRC  staff  admit  difficulty  in  handling  the  matter  of  court  referrals, 
Rather- tha'ta  examine  court  assignments  to  Institutions  for  discriminatory 
impact,  OCRt;^  staff  anticipate "  that  if  a  form  discloses  that  a  particular 
j:orrectional  facility  has  a  disproportionately  large  minority  population, 
•^referral  pat'tarhs  relativ^^t^^  this  institution  would  be  subsequently^ 
examined  if  a  Compliance  reviW  were  undertaken  of  the  recipient.  Dorn 
interview,  supraXnote  908.      Data  have  been  used  successfully  to  measure 
referral  patterns^iri  other  fields.    For  example,  referral  patterns  (to 
foster  care  facilitieis)  were  the  sublect  of  a  Department  of  Justice  ^^sult 
on  behalf  of  the  Department  of  Health,  .Education,  and  Welfare,^  Played  v. 
State,  of  Alabama  Department  of  Pensions  and  Secur,ity,  Civil  No.  3835-N 
(M.D.  Ala',  filed  Nov.  17,  4972);/'  Hie  Department  of  Justice  devised 
detailed  methods  of  using  data  to  study  these  xeferral  patterns  which 
they  beJLieve  might  be  usable  to  meafure  foster  care  referrals  in  a 
number  of  States.  ,  The.  CoBmniss  ion  ^believes*,  therefore,  that  a  question 
of  referral  pattern^  tro  correct:iDnai  institutions, is  probably  best 
studied  with,  data  and;:!£hat  a  Questionnaire,  wourd-iikely  be  the  best 
instrument  for 'obtainirig,  at  least  preliminary  data  to*  study  the  question. 


.913  , 
composition  of  all  like  facilities.  *  ^  • 

.  The^area  of  diacipllriary  actions  and  special  privileges  is  a 

third  area  in* which  the  form  is  la$king.    Limited  inquiries^ concerning 

disciplinary  Met ions- are. .made:    Specifically,  the  form  solicits  data  . 

on  the  amount  of  "loss  of  goodf^iW^^    the  number  of  disciplinary 

actions  imposed  for  minorities  and  nonmincrities  of  both  sexes.  .  This 

Information,  however,  in|[not*sufiEicient  to  determine  If  disciplinary 


9i3.  It  Is  possible  that  where  there  is.  a  tendency  to^^aenltence 
minorities  disproportionately  to  one  institution -rather  than  to 
a|tother,  the  minority  institution  will  have  inferior  facilities. 
Sfeilarly,  there  may  be  inequities  between  separate  Institutions 
for  men. and  women  within  the  same  jurisdiction.    However,  the 
form  does  not  solicit  adequate  information  toAmake  determinations 
concerning >,^r  example,  the  adequacy  of  staffing  and  equipment 
for  vocational  and  academic  trainltf;  tlie  sufficiency,  of  beds, 
attendant^,  and  medication  In  infirmaries;  the  presence  pj?  a  ^ 
well-s  tockeTlina~cUrMnrTi5^^ 

recreational  facilities.    The  form  should  also  cdyer  all  slgiiif leant 
.services  provided  within  a  correctiopal'  jfaclUty/  'for  txarop|e|  whether 
legal,  psychiatric,  or  psychological' counseilBg  is  avalliUii  and- 
tp^ovlded  to  retldents  on^  a  nondiscriminatory  basis.  Clearly^ 
If  such  setvlces  are  pypvlded,  It  would  be  valuable  to  LEAA  t'<^ 
»know  th^  nimiber  of  imates  by  race,  etKnitity,  end  ^sex  who  avail 
themaelveVof  these  services.    If  a  disproportionate  number  of 
minorities  do  not  take  advantage  of  thisa  benefits,  there  might, 
be  cause  to  determine  whether  these  services  ate  distributed  on  ^ 
a  dlscrJAlnator^  basis.  .  ^^i, 
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 L  ^  J4^-^--^  :  L  

action!  and  privileges  are  Inequitably  administered..      A  fourth  area 

in  which-  the  questionnaire  is  noticeably  deficient  is  that  of  parple 

915  ^  '  ^  .     •  '      \    •  • 

procedures^    A  fifth  area  of  importance  which  was  Insufficiently  treated 

^'  *         '         '  ^      '   .        •  . 

in  the  questionnaire  is  that  of  special  services  for  jpfrtlcular  groups^ 

'         *    •      •     *  \   '    -  ^.  .  '/  .  >  916 

such  as  persons  of  Spanish  Speaking  background  and  HatlVe  Americans. 


914*  LEAA  should  inquire  cofJ^erning'  the  type  of  punishment  givea.  !niere 
should  be  a  delineation ,  by  race,  ethnicity,  and  jisac,  ol  physical  difcipU-* 
narj;;  actions  such  as  solitary  cohfinement  and  of  Actions  involving  loss  of 
privileges^  such  as  restrictions  oii  the  mjaber  oJ  ylittors  ali«iwedv 

In.  ordier  to  determine  whether  p'rivlleg«ra  lure  granted  oh.  an  equitable, 
basis 9  LEAA ^should  request  infonaatldn  on  what  rewards  arr  offirid  tor 
*^goQd  behavior'*^  and  whether  they  are  itandariaed  or  isvieneiited  on  an 
ad  hoc  basis.:.  It  such- standards ^exist,  ik  <|ue8tion  should  be  included 
iph  «the  iopB^M  who  formulates  an^-impleamnts  them.    If  no  sucl^  gutde<* 
lines  are  available,  a  detf rminatloh  should  be  made  as  to  why  kot.  A 
breakdoim  by  race,  ethnicity^  and  sex  should,  be  requested  oa  tihe  number, 
of  IntfajCes  who  have  been  granted  apeblal  privileges,  such  as*  hone  viaits 
or  special  freedom  oiE  moveeiettt  within  .tAie  f^atitutlon*   AddltionaUy,       .  ^ 
discipline  which  is  administered  by  gtiards  on  an  ed  hoc  baais  stay  be 
more  discriminatory  tha^  that  meted  tmt  by  a  committee  which  iaqpattiaUy. 
revjleifs  the  ^gravity  of  any  reported  infractlocr^f  institution  rules.. 
Therefore,  e  question  ihoutd  be  includiid  concemink  the  existence  of 
standards  governing  such  disclplltfary  fictions • 

915.  Clearly,  ^questions  are  needed  in  order  to  ascertain  whetheir  hearings 
and  iMiroles  are  granted  on  an  equitable  Ibaals  by  parolf  board  meidbers  who 
1^       adaquafcely  reflect  e  belanced  composition  of  race  s^td  sex^*   Specifically^ . 
data  should^  be  requested  by  race,  ethnitlty^  and  sex  on  titose  persooii^'  v 
M^ing  ippllcation  for  iparole  and  those  who  are  awarded  ^ole«  further, 
because  allegatlona  are  often  made  that  the  decision  to  grent  parole 
✓      hearinga  is  dtsc?:lmlniitory,  inquiry  should  he  mede  on  the  process  of 
granting  pmrole  hearings:  Are  they  heW  monthly^  annually,  or  are  the 
^  dates  irregularly  se|;2  Are  residents  given  edemiate  notice  of  those 

hearings  and  inforaed  of  thftneceisary  qitalificacionsl   In 'addition^  tihe 
;    form  should  soilctt  fn^fpfclwitioA  on  the  rece,  ethnicit;y,  anil^Mx  of  parole 
'  board -fsmb^ll^^  ifi^^^il^he  method  fot  choosing  tfairse  panelists.  % 

t  to  determfiie  the^  avallahility  of  interpreter  services 

^  J^  K  wAx^  perfons  qf  Spanish  speaking  feackgrouod  in  the 

I  eraas.of  institution  regulations,  txjMix^^  and  medical  tt^eatment^  It 
fhwld  also'  Jtoguire  j»  jcojiuch  a|rsi|£taA  In  all^  phases  of  institution 
"T     life  Including  legaTimdUpayc^at^^  iccrwtlon,  and  enter- 

IJSAA^  should-mscertain,  hy  Mn#uege  apokett,  t|ie  tetlo  of  t^on-* 
^  ^Kngllsh  speaking  guards^  4rfd  professional  stei^f  to  non-English  s|Niafcing 

 inauites*   Similarly,  the /orm  neglects  tc^  detetmihe  if  Black  Mualima 

\  ete  free  to  prectice  tbei^  religion  during  incirceratlon  and  whkther 
they  are  givin  e  selection  of  food  so  that  religious  dietary  ristitrlctlona 
are  not  violated^   Ihe  importance  of  such  considerations  has  been  fsade 
Q^-iparent  In  the  aftermath  oi^  Attica  and  other  correctional  tragedies^ 

^  .    "  •  363 


Finally,  the  form  uses  the  broad  categories  of  minority  and  hpnminority  *  ^ 
cross  classified  by  sex  for  data  collection.   All  data  should  be  col- 
lected on  each  minority  group  separately,  for  example,  oij  blacks,  persons 

.  \  ~    '  V\  ^  V   '  917- 

of  Spaniih  apeaking  backjsrpund.  Native  AmericAns,  <ind  Asian  Americans. 

XBAA  at  one  time  had  planned  tp  issue  a  similar  form  to  cover  court 
918     ^  ^  *  ^  ^       .      .  * 

ays terns      bufc  in  March  1974  indicated  that  such  a  form  would  no  longer 

•  919V  r .  <  , 

,be  pjpsible*   According  to  OCRC  staff ,      it  is  difficult  to  determine  who 


917i  Theae  data  should  continue  to" be  cross-ciassif iet  by  aex.  . 

91d«rXn  addition  to  police  departments,  correctional  institutions,  i^d^ 
frourt  s;^ateQif  ^  there  are  other  LBAA  recipients.   ]?or  example,  in  i^acal  * 
y^Xr  1973  tEAA  provided  $19.5  mlliion  to  415  lni$titutiohs  of  higher  edu*, 
catibn  in  ebe.fprm  pf  grants  fot  resejirch  in  the  area  of  lai^  cnforcccwBnt 
and  schplarahips  fot'ihe  sti^dy  of  crimlj)il  Justice;.  lEAA  also  provides 
asaiatioce  which  reaches  hospitals  with  driig  or  alcohol  rehabilitation  pro«* 
,grama«  \tkk  has  (!elegated*xaaponsU»Uity  for  detemlnipg  the  compliance 
atatua  of^instituttons  of' higher  education  receivings  USAA  funds  to  the 
]>epartment  of  Health,  Education,  and  Welfare  (HEW)  in  acco)edani:[e  with  a 
?lan  for  Cpo?rdinat:ild  Enforcement  Procedure  for  Higher  Edueation  developed 
by  the  Depiirtment  of  Justice -in  1966.   tEAA  delegated  aijiilar  respon«tibili- 
ties  with  regard  to  hospitals  to  HEW.,  as  well.   ISkk  retains  the  respon^ii- 
bility  for  administrative  action  or  referral  to  the  Civil  Rights  Division 
oi  the  Bepartmeht  of  Justice  (see  p^  376  infra)  in  the  event  that  WS 
cannot  achieve  complifince  voluntarily  with  those  LEAA  recipients.  letters 
from  John  H.  Mitchell,  Attorney  General^  to  Elliot  L.  Richardson,  Secretary 
of  Health,  Education';  and  Kelfare,  Aug.  19,  1970.  , 

919 •  March  197A' Rice  interview,  supra  note  786  # 
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no 


Is  the- beneficiary  within  a, cp^rt  system*    Given  this  confusion, 
various  sets  of  f onaa 'would  have  to  be  devised  in^  order  to  cover  the 

myriad  loartlbla  baneficiarlea,   OCRC  ttjiff  believe  that  auch  an 

,  ^  921 


aaaignnent  is  beyond  Ita  present ^capabilities*  ^ 
C.    CdiMgliancc  toview  Manual 

922 

111  June- 1973,  iXJRC  iaaued  a  draft  Manual  for  ita  own  staff  ' 

^  923 

to  aid  then  in  conducting  reviewa  of.  cospllance  ]>y  police  depairtmenta 
Sii^h  Titlfa  VI   and  VII  of  ttie  Civil  Rights  A<?j:  of  1964   and  the     f '  , 
CrlM  Conttc^'Act  of  1973V  Aa  of  January  i975;i  thl%  Mamwl^m  es^^    S  ^  ,  ^» 
la.dtaft  form.      -   .  /A        •  ■       ■ 'r  — 


920*    Metch  1974*  Rice  Interview,  supra  note 786* 


922*    OCRC,.  lEAA,  ppj>  Civil  Riyhta  Cottpliande  Reviaw  Manual  for  Polica 
A&ahciaa  (1973),  [betelnaf  ti^r  referred  to  aa  Coopllance  RavietTManualU 

^  923«   OGRC  deacribai  a  cdmplianca  review  aa;  ^ 

-\         .  M<     '  a  detailed  and  ayatematic  inveatigatloh 
of  the  mctlvitita  of  a  law  enforcetaant  « 
•iftncy  ri^ceivlng  lEAA  fiinda.   Ita  purpose 
la  tot 

CI)  DeteijalYje  the  Jigency*s  degree  of  > 
coiaplianca  with  existing  statutes, 
regarding  civil  rlghta,  with  court 
^  deciaiona  interpreting  thoaa  statutes 
and  with  rules  and  regulations  iople-* 
«  .         ,        taentlng  those,  statutes*  t 

.   .  V    -     (a)  .Recottiaen4  ways',  by  wWch  an  agenny 

i&ay  achieve  compliance  in  problem  areas. 
Id,  at  2.        '        "  * 

924*    1975  Rice  at  al^  inbrvtew,  supra  note  728*     According  to  OCRC  staff, 
there  are  no  plana  to  devise  a  final  forra  of  this  Manual,    Rather,  it  is 
their  intention  to  keep  it  in  draft  forva  and  update  se6tions  as  necessary* 
March  1974  nice  interview,  supra  ttote  786*   As  of  early  1975,  the  latest 
revision  of  this  Manual  had  b,een  li?  October  4973* 
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The  Manual  was  designed  as  an  information  gathering  tool  to  be 
uded  to  outline  areas  of  inquiry  to  be  covered  in  compliance  reviews 
of  police  departinents  hjr  OCRC  staff.    It  was  intended*  to  simplify 
and  .expedite  the  data  collection  process  as  well  ,  as  to  expand  Jhe_  _ 
scope  of  concerns  of  compliance  reviews. 

One  of  the'big-gest  deficiencies  of  the  Manual  is"  that  although 

it  it  th^-pci^^i*^  guide  for  conducting  -police  department  compliance 

revtewsjtit  %jf6c#ed»pritoarily  on  etnploynie_nt,-and  frequently  on 

tmploywnt^.9f";lBin^ritie8*a8  a  cU     to  the  exclusion  of  employsBent  of 

£«Btaies  «s  A  class.  -It  gives  little  attention  to  ^qual  ;ipportunUy  in 

the  delivery  of  services.   For  exanple,  tlte  recipients  to  be  reviewed 

 ■'■ '   — 7^IZ7-~.     Jj»  '  925 

grV^Wttotted  on  ^lie^b88lf,oK%f!S*'!SWeity  enployn«nt  patterns. 

Of  the>ip.y  a?<r?«^ii^1|nquiry  listed  in  Mantfal.  ifnly>e  category,  that 

of  responte  times,  ^^\cUtki  toYcrvice  to  the  ooimunity.   The  other 


-  925.  liEAA  guidcXines  Instruct: 

-fosfcaward  consplianco  reviews  of 
r;:  ,,  recipient  i*enfrl6»-ii*iliJ>c-ackcaulcd-^ —  - 

'     '  'by  £eAA  gl^^g  priority  to  any  re- 

cipient ageiicles  wfiicli  have  a  signifi- 
cant difp«ri«y  l)ctween  the  percentage 

of  ninority  persons  in  the  serylce       ,      •  ^  ' 

A'  population  ahd*the  pcrcentjage-of  ^otitat 

es^tloyees  in  the  agency. ...A  »igjji£ir 
cant  disparity,-,  .oay  be  decffldd  to 
exist  if,  the  percentage  of  sainor|,fcy 
grj#  iii^'che'ca^loyBicnt  of  the  ag(^n^^  \-   -  , 
f    •    '  li  ftqt  fit  ioas'fc  seventy  (70)  pereent-...  f 
of  the  percentage  of  that  inlnoriiy  to 
the  service  population.   28  C.P.'R; .    .  \' 
-       I  42.306(b) (1974). 

926.  TO  detinatne  the  cqultablli?y  of  services  to       xainority  co^un^y, 
tEAA  anaauret  the  response  tin*,  of  the  police  department  to  calls  froa 
.  olnorl^  co«Bunlties  and  c«Bp*ret  them  with  response  time,  to,  calls  frpo 
MMdnokty  coaaunltics.   tEM  stafjE-have  Indicated  that  many  factors,  such 
ITwS  f orlSr  i0  the  police,  ire  involved  in  deter«t«ing  response 
tinea,  «ad  that  even  when  response  tlocs.are  compared  for  specific  type*  of 
calls,  this  jncasurc  has  not  been  very  succesaful.   Interview  with  Winifred 
Dunton.  Attorney  Advl^or^  atod  Andrew  Sttojny,  Chief,  Cosppliance  Review 
Dtvisldo.  OCRC,  tEAA,  DOJ,  Feb.  5>  1975.    In  «mny  cases  this  has  been  because 
CD?/-  police  dipartoents  6a  not  ©aitttaln  adequate  data  for  measuring  response 
t^l^tlaea.   See  Santarelli  letter,  au^  np^tf;836,  366  '  - 
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categories,  which  included  entrance  standards  and  selection  procedures, 
recruitment,  promotion^^  training  and  educ&tion,  and  employment  and 
utilization  of  women,  all  related  ^to  employment* 


LEAA  itaff  indicated  that  one  reason  for  the  almost  exclusive 

attention  to  employment  Is  that  apart  from  the  measurement  of  re- 

^^ponse--tiaea^  ja<l^.other  tools  have- been  developed  for  measuring  non- 

'    -927  ' 

discrimination       the  delivery  of  services  by  police  departments. 

..u^  .   .        >  ^  .  ..    M  "  .928 

would  be  absurd  to  believe  that  such  tools  cannot  hi  dsveloped. 

For  exauyle,  LEAA  coulS  look-*t  ?:))eAq.U9iU|K^^olice  investigations — 

of  crimes  in  minority  and  n^c^inorlty  neighborhoods,  numbers  of 

"patrol  officers  and  patrol  cars  per  10,000  population  ISTminority 

,  7^       .  ,  ^  '  929 

oelghbot hoods,  police  officer  workldads,  'and  frcqaericy  of  patrols; 

It  could  compare  the  quality  of  facilities  available  to  police  sta- 

tioned'ln  precincts  in  minority  neighborhoods  with  facilities  In 

930  ^  ' 

^^nonmlnority  neighborhoods. 


927*  1975  Rice  et.  al,  interview,  supra  note  728,  ^   — 

92B.  Mtasurcs  to  determine  whether  police  irei^ices  are  being  distributed 
aqually  have  been  studied  by  the  Urban  Instituee;  j|  nonplr^^^Jscarch 
corporatiort  in  Washington^  D.C,   The  measures  examined  Incjludcd  asslRn- 
mnt  of  police  proportionate  to  demand  for  services  and  effectivitnass 
of  pollct  igainst  crime.   V,  Bloch,  Equality  of  Dlstrlbutlonr  of  Police 
Sarvicea  ^  A  Case  Study  of  Washing  ton.  D.C>    (February  1974).  "  j-^ 

929^  Undou^fcdXy  there  are  many  factors,  such  as  prior  incidence  of 
crima,^*«nd  otnalty  of  population  that  bear  on  allocation  of  police 
rfsotircaal.   tfc' might  be  necessary  to  take  such  factors  into  account  In 
caicuiatlng  equitablllty  of  distribution  of  officers  and  cars.  Nevertheless 
asjlinittttt.  patterns  which  have  a  discriminatory  effect  could  be 
cartainly  made  avidant  If  a  comprehensive  analysis  were, made.    Xf,  . 
in  f  clfy  with  30*  percent  minority  populntlcn  concentrated  la  three  of 
tha  city^s  ten  precincts,  only  5  percent  of  Ita  patrol  force  vere 
asslgnad  to  tha  three  precincts,  thla  would,  clearly  eaUbllih  a  prima 
facia  case  of  dllscrlminatlcn.      \  • 

930«  It  is  i^aaumad  t^at  there  Is^oet^  correlation  between  the  pro* 
f ioiancy  with  which  police  officers  can  carry  cut  their  duties  and 
the  facilities  provided  to  assist  them  In  these  ilut^les* 
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t 

Althotigh  not  included  in  the  Mahual.  LEAA  ataf f  have  atated  that . 

their- compliance irevlews  how. Include  measures,  of  service  to  non-English 

apeal^ing  populations.    The  principal  factor  examined  is  whether  the 

'coinminicationa  branch  of  the  police,'  department  has  a  capa'bility  for 

cboinuniwrating  with  such  populjjtions  when-  they-.«re  located  within  the 

^931  ^  • 

service  ^rea  of  the  recipient  police  department^. 

The.  Manual  could  serve  a  useful  purpose.    Ho\«ver,  as  it  stood 

_in  early  1,975,  the  Manual's  language  w»s  vague  and  its  queries  could 

not  elicit  the  type  of  responses  necessary  to  produce  comprehensive 

932 

Compliance  Information,     .even  in  the  area  of  employment.  Throughout 

th«  Manual  there- is  uns>ecific  and  undefined  use  of  ad jectivea_and 

adverbial  phrases  such  «s  "Do  female  officers  have  an  equitable 

opportunity"  for  prbmotion. .  . ."  or  "Are  females  assigned  to  operational 

units  of  the  depar'tn^nt  in  reasonable  proportion  to  their  nupber 

'  ■  933 

in  department...."  or   "Ara  avminations  held  frequently  enough 

•           .      •  •  934  .  ' 

soTT*  not  to  be,  didcouraging  "  [Emphases  added]*     Such  tqrms 

are  atsbiguoua  and  Iftnd  theoseivcs-izo  convenient, Interpretations.^ 
LEAA'has'not  provided  une^uivocal^ataitdards  or^def Inltlons  so  that  ^ 


931*  For  example.  In  cotPStunitles  with  significant  Spanish  speaking 
P0Hi3*tifl*J**  vhicli,  have  aa*  emergency  police  telephone  number,  LEAA 
determines  if  there  are  Spanish  speaking  operators  to  answer  that 
number/ 

932*  A  copy  of  this  Manual  was  submitted  to  the  Commission,  in  July  of 
11^73  for  cota&ent  andTHeTommis/iion  responded  in  August  of  1973^    Letter^  . 
fro©  Jeff re^  M,  Miller.>  Director,*  Office  of  Federal  Civil  Rights  Evaluation 
'Mi%.  Conrotssion  on  CiVll  Rights,  to  Herbef'rt  C,  Rice,  Director*  OCRC^  LEAA, 
Aug*  8,  I973t    LEAA  attempted  to  reflect  several  of  the  Commission's  com- 
isents^itt  Its  ^revised  draft.    For  example,  the  Conraisslon  noted  that  in  the 
first  draft,  th«  Manual  failed  to  make  as  many  inquiries  regarding  ethnic 
and  sex  discrimination  >as  It  did  with  regard  to  race,    Tha  October  1973 
^     revision  («ae  hQta^  922  aupra)  rectified  this  problem. 

933.  For  . example,  the  I£AA  Manual  .imery  fconceVnthg  whether  or  not  axami* 
nations  «a  held  frei|uently  enougli  does  not  indicate  whether  freqMintly 
means  evary  six  weeks,  every  two  months,  or  any  specific  interval. 
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•u'bjectlv*  Interptetations  can  be  avoided. 

Although  OCRC -hasTefppnalblllty  for  enauring"*compllance  by 
all  LEAA  reclplenta,  not  merely  police  deparfctaenta,  it  has  not  developed 
manuals '.for  conducting  reviews  of  other  recipients^    LEAA  has  planji 
to  expand  the  Manual  so  that  it  can  be  used  for  reviewing.. correctional 

institutioaa  and  expects  that  in  this  are,a  it  will  be  able,  to  make 

,   .   .  935 
meaiurementa  oi  delivery  of  services/     It  has  no  plans  for  expanding 

the  Manual  to. include  juvenileor  community- based  facilities,  nor 

doea  it  anticipate  that  the  Manual  will  be  broadeped  to  cover  court 

.  -  936 
aystems« 


D»  Preapproval  Reviews 

Until  mid-1973,  LEAA  officials  doubted  thatJ  it  would  conduct 

any  preaward  reviews.    In  October  1973-,  LEAA  tooL  a  significant 

step  forward  by  initiating  a  program  of  onslte  preaward  compliance 

S37  \      ^         .  j 

reviews.     Nonetheless,  the  program  is  restrlcted'*ln%scope.    It  is 


limited  to  a  review  of  potential  recipients  of idiscretionary  grants 

9_38   I        ^  '  1_ 

-pf^$750,000  or  more^.  .  There  is  no  s^imllar  mechanism  for  preaward 


935.  1975  Rice  ejt  el. '  Interview,  aupre  note  7^8. 


936.  Id. 


1-  ;■ 


937/OCRC's  Compliance  Review  Manual,  as  well  as  principles  from 
relevant  court  deciaions, jare  iisad  to  a  limited  extent  as  staff 
instruction  for  conducting  these  reviews.    Dunton  and  Strojny 
interview^,  supra -note  926. 

938,  OCRC  participates  in  LEAA* s  computerized* ^grants  tracking  system 
so  that  it  will  b^  :immedia.tely  apprised  of  the  number  and  location 
of  grant'^  of  $750,000  or  more  to  be  reviewed.  'Moreover,  as  a  double 
checH,  i  V  procedure  for  processing  discretionary  grants  has  been 
amandtd  tw  require  iLhat  OCRC  be  advised  of  all  diacretionary  grants 
over  the  amount  of  $750,000  by  the  ^regional  offices.  Applications 
for  these  grants  are  generally  submitted  to  the  regiotial  offices. 
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'  '  .     -  /   ,  %  939 

reviews  of  lEAA's  principal  typ«  of  funding--b];ock  grants. 

Although*  at  on6  point  LEAA  6f£iclals  informed  Cowmissioa  staff 

that  preawafd  reviews  wcre^jnot  conducted  of  block  grant  recipients 

because  they  believed  that  such  raviews  might  interfere  with  the 

'940  ' 

"delicate  balance  between  Federal/State  relations,*"       the  LBAA  position 

appears  tp.  be  changing.    As  of  February  ip75,  the  reasons  given  • 

for,  failure  to  conduct  such  reviews  were  J'lscV'of  staff,"  and  LEAA's 

inabi|lty_tiiJ.etma»M*  o£  funding  the  SPAs  to  which  , 

State  ^or  local  law  enforcement  agencies  funds  will  be  distributed 

941 

and  how  they  will  be*  spent.  .    Moreover,  LEAA  staff  strfted  that 


they  hope  that  at  some  point  in  the  future  preaward  reviews  of 

block  grants  may  be  cpnducted,  and  they  indicate  that  there  la. 

•  •  -  .     *  942 

to  defer  funding  if  such  reviews^  indicated  noncompliance. 


939^  This  deficiency  was  noted  by  attendees  at  LEAA^s  1975  civil 
rights  conference,  who  recommended  that  LEAA  increase  its  em- 
phasis on  preaward  compliance.    lEAA  Policy  Development  Seminar 
on  Givil  Rights  Compliance,  supra  note  872.  jg  

940.  July  1973  Rice  interview,  supra  note^  813. 

941.  Because  all  LEAA  block  funds  pass  through  the^SPAs  and  because 
the  SPAs  have  considerable  le'eway  in  how  the  funds  are  channeled^  * 
(see  p.  270   supra)  LEAA  reports  fihat  it  is  difficult  to  t^U  how 
the  block  grants  will  be  used.    Dunton  and  Strojny  interview, 

supra  note  9?6;  } 

•     ^  * 

942.  1975  Rice  eit  al^,  interview,  *supra  note  728,  Deferral  of  funds 
is  discussed  further  on  pp.  376  infra . 


370 
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In  June  1975;  XEAA  indi<^ed  that  it^vas  attempting  td  to  assign  this 

responsifiility  to  the  SFAa.       This  Consnission  notes  that  ^his,  assignment 

could  solve  the  problem  of  lttade<|ifate  staff  for  reviews.    Moreover,  the 

SPAi  should  know  to  whom  LBAA  fun48  will  go,/*since  they  dist^bute  the 

lEAA  futi^dXfnd^  thu^  this  assignment  could -also  solve  LBAA*s  problem  of 

not  knowing' whom-  to  review  ori  a-preaward  basis*  ^ 

From^October  1973  through  the  end  of  fiscal  year  1974*,  LEAA  conducte4 
■%\^    i    -  '  *  ^  944 

about  70 'pr|i<irard  com^lianc^  reviews  of  discretionary  grant  programs. 

As       F#^rni^ry  1975,  LEAA  did  not  have  any  data^.on  the  nio^ber  qf  preaward 

^' .   '  •  ^      ^  "945 

reviews  which  had  been  conducted  in  fiscal  year  1975,       but  OCRC  staff 


943. LEAA  stated:  ^»  . 

LEAA  conducts  a  pre-av^^d  review  function  with 
respect  to  block  gra;its  to  the^  states.    As -noted 
^    ,  ?>y  the  Cpranission,  at  pages  7325-329  in/ra7  the  SPAs 

establish^and  liiaintain  a  civil  righta  Compliance  * 

^  coordinativc 'mechanism  at^e^tate  ievei. 

•  *■ 

I  In  accordance  with  the  Master  -Pian  [see  note  825 

supra] ,  SPi^B  wishing  to  assume  "Priority  Status" 

*  ^  iQ.  -Clvil  .rights  compliance  matters  as  they  are  ' 

affe<;ting  administration  of  block  grant -funds 
In  thtfir  r«^s£§ctive  states,  will  assume  respon-  ; 
sibility  to  <J;crfiduct  pre-award  reviews'  at  the 
state  Iwel.    Jui>e  1975  Velde  letter,  supra 
note  725.  .  ^  ' 

9AA.'  1975  Rice  et  al.  interview  and  Dunton  and  Stro jny  interview*  suora 
note  728.  .  ,  — ^ 

945.    LEAA  stated:  '  ^     ,\  . 

This  is  true  since  statistical  summaries  are  prepared  \  .  i 

•  at  the  conclusion  of  the  fiscal  year.    During  fiscal     *   '      '  * 

yearU975,  as  of  June  27,  1975  we  have  received  39    ,  * 
grant  applications  for  review.    Review  of  spme  of  those  ^  , 
p     *  ^      applications  are  pending.  •  Six  of  these  grants  havc  bieerr''^    '  ;\  ^ 

f  funded  and  had  special  conditions  attached  as  a  result      ,  ' 

of  pre-award  reviews..   Drawdowns  on  four  o£  these  grants'  \  • 
were  held  up  by  spepial  conditioning  the  drawdown  t^  in^xxt^ 
compliance^with  relevant  court  orders.,   June  1975.  Velde  letter, 
*        suora  note -725.  ^  ^  .  *  '* 

^^9^.        ■  "Special  conditions"  are  defined -.on  p.  35'2    fnff*.  ■ 

ERJC  .  - —  .  . 
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stated  that  preavard  revleva  have  been  conducted  on  all  grants  of 
'$750»000  or  more  made  since  the  initiation  of  the  preavatd  review 
.prt>grain»  »  .   *  r 


m 

t 


946.    1975  Rice  £t  al .  interview,  >upra  note  728, 


\ 
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^'^f  the  ?0  reviews  conducted  in  fiscdl  year  1974.  21  resulted  in 
.      "        '        . ,  '  947  * 

OCRC*s  placing  "special  conditions""on  the  grant  contract.  These 

fecial  conditions  are  placed  on  the  contract  when  there^  is  a  civil 

rights  problem;  they  specify  the  steps  to  be  taken  to  ensure  that  LEAA 

doe*^  not  fund  u  discriminatory  program.    For  exai^pie,  .special  conditions- 

.may  .Include  requiring  a  recipient  to  report  to.  LfeAAVcionceming  new  hires 

V  /  -  -  '    ■      .    ^  ■  ^ 

and-  promotions  by  race,  ethnia  origin,  and  sex. 

f      •  -  *     •  » 

LEAA  may  specify  that  funding  of  the<  grant  be  deferred,  until- , the 

948  . 

required  "actions  have  been  taken.         As -of  February  1975    LEAA '6,^f icjCal|^^, 

stated  "that  LEAA  does  not  mintain  data  on  the  number  of  instances  in/which 
/  *  949  '  '  * 

the  special  condition  required  deferral,       alth(yugh  omrequest,  LEAA 

.  950 
sometimes  con^iles 'it* 


947.  1975  Rice  et^al.  interview,  supra  note  728. 

.948.  In  February  1975,  LEAA  did  not  have  data  available  on  the  nature  of 
the  special  conditions  which  were  placed  on!  these  21  grant  contracts. 
Id.    Nonetheless,  in  January  1974,  after  OCRC  staff  had  conducted  15  pre- 
liminary .preaward  reviews  in  the  States  of  Oregon,  'lowtt,  Oklahoma,  and 
Pennsylvania,  OCRC  staff  indicated  that  the  recommendations  made  in  these 
preliminaxry  reviews  fell* into  two  major  categories.    Firsts  OCRC  staff 
recoinroended  that  recniitfng  methods  be/^itnproved  in  those  programs  requesting 
I£AA  grants  which  require  employment.  \for  example,.  OCRC  staff  suggested  « 
that' the  race  and  se^  of  correctional  personnel  be  proportionate  to  the 
resident  population  of  the  institution  and  not  to  the  total  population  ^of 
the  locale  in  which  the  facility  is  situated.    Second,  OCRC  recommended 
that  special  projects  such  as  drug  detoxification  programs  increase  their 
service  to  minorities  and  females.    Interview  with  John  Bums,  Compliance 
Re^^iew  Coordinator,  OCRC,  LEAA,  DOJ,  Jan,  29,  1974, 

949.  1975,Rtc^-et-aI.  tTTliervlew.  supra  note  728«    ,  '  s, 

950.  In  J\iM  1975  IJSAA  infortoed  this  Commlsfloa  cooc^mlng  the  ntKsber  - 
of  prexward"  reviews  ,'£esiilt£ag-  in  funds  being  withheld.   See  note  9'45 
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E  .    Compliance-  Rtvlewg'lr  .      — —  — j^' 

In  1973,  OCRC  purported  to  exaialne  the  following  factors  in  selectii^^j 
recipient  agencies  for  a  compliance  review: 

a.  Bureau  ^f  Census  data,  relative  to  the  minority 
'population  to  be  served  by  the  law  enforcement  Mgency' 

and  in  terras  of  the  number  of  minorities^  iti  the  avail-  '  ^. 

able  work  force • 

b.  The  ^presence  of  LEAA  block  or  discretionary  funds. 

'c*    The  amount  of  funds'  received  by  the  agency  from 
other  Federal  sources. 

d.    the^ presence  or  absence  of  e^ual  employment ^oppor- 
tunity complaints  regar^jfcng  the  er^ifyment  pr^netices  of 
,the  agencj^  as  well,  as  the  prcsence^ot^bsence  of  Uti- 
--gatt<>n-whl<5h"w6uTd  address  similar  civil  rights- compli- 
ance; issues* 

.  e.    Departmental  staffing  pattertis  as  reported  by  the 
International  Association  of  Chiefs  of  Police  in  1971. 


'  f •  The  number  and  nature  of  complaints  referred  to  the 
.'Criminal  Division  of  the  Department  of  Justice* 

g.    The  Biennial  Civil  Rights  Compliancy  Report  Form 
in  order  to  assess  the  number  of , minorities  employed  by 
the  law  enfprcement  agency.  95i  *  <' 


951#    This  form  is  discussed  on  p.  332  supra > 

952,    LEAA  response,  sugra  note  877.    In  addition,  LEAA  has  given  priority 
for  review  to  the  eight  Impact  cities  which  liaye  received  large  grants  from 
LEAA,    These  cities  are  Newark,  N.J#i  Baltimore,  Md.j  Cleveland,  Ohioj  ^ 
Atlanta,  Ga^j  St.  Louis,  Ito.j  Dall-s,  lex.j  penvor,  Colo*;  and  Portland,  Ore# 
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Thif  ••iMtlcm  proctdute  plmctf  ovftr«i&phiiiii  on  #mployMat  of  ciinotlt:i«t 
hut  vmkMB  no  Miltibia  of  iq[uil  ot>{K>tttiiS£ty  in  th«  d%Xlv*cy  of  M%tvttit§i  not  it 
Mntloii  Md«  tltiHtr  of  dtllv^ry  of  services  to  or  amployneni:  of  voiB^n» 

lloiietheXMt»  it  eppoiri  to  provide  IMkk  irith  notm  etub^Unce  of  «  eyeton  foir 

MleiBtlxif  recipients  jfor  reviev,  which  if  prefereble  to  conducting  conrpliehce 

954 

revievi  oaly  in  reepoaie  to  cptspleinte*  *    ^  * 


4^ 

$53«  XEAA  responded:  to  tliis  crl:ticii?tt:  *  ' 

^  The  Coimiseion  should  note,  in  faulting  LEAA 
for  putting  overeaphssis  on  the  teploysMnt 
of  :kinotltiei  in  the  procees  of  selecting  ^  ^  ^ 

j^tes  for  complisnce  reviews^  that  g<nierjiting 

'^''infbnHition  ijadiceting  ststistieslly  si^ifi-'  . 
cent  dmt4  indicating  underutill|siit jion  of  ^i^e^i 
is  alapst  tbspossible>  since  h road  utiliaeation 
of  vonen  in  police  and  other  criminal  justicif^ 
vorlt  is  a  practice  of  recent  origin.  Bencei 
esjtebllshing  a  reasonably  reliable  statistical 
rationale  for  the  selection  of  sites  for 
cofiipliance  revievs  bssed  on  utiliaeatlon  of 
femle  labor  is  practically  not  feasible* 
June  1975  Velde  letter #  supra  note  725  •  ,  ' 

954»   Tbf  majority  of  the  Title  VI  cowpliance  review  conducted  by  the  Bepart- 
lient  of  Housing  snd  Urbsn  Bevelopc»nt  are  conducted  in  response  to  complaints 
To  Provide y>*For  Pair  ttousing»  supra  note  868  at  56*  * 


35S 

UoMvar^  the  ej(i«tencd  kt  this  ptocedure'  hut  becosie  irrelevant 

ai         tdwly  coaduots^cosiplianco  revi^wd.  Althtmgh        had  thousatxis 
955 

o£  wcipient;*^     frosa  the  tisse  of  its  creation  tforous^  Jknutry  1975» 

956  '  : 

CCRC  Iui3  c^ucted  only  *19  pottaward  cbsipliance  teviewa*      Moreover ^  . 

at  It^at  14  o£  thete  vera  cost^leted  Before  July  1973  and  only  one  vas 

957  * 
ccn»plated  sltice  Hay  1974*     JMk  stated  tbat  postawiurd:  compliance  review 

actlvltiea  have  been  drastically  reduced  in  recent  years  because  of  Its 

•   958        .  >  • 

emphasis  on  preaward  reyievs«      |his  explanation  is  not  fully  accurate. 


955«  Statistics  on  ZJSAA.  recipients  are  provided  in  note  IZX  supra^ 

956«  1975  Rice  et  alt    interview^  supra  note  72Q«    See  also  Veide  Ifetter, 
supra  note  725 »   lEAA  has  executed  it  M»norandtm  of  i/pders tending  with  the 
Tedetal  £rpgr*ms  Section  of  the  Civil  Rights  Division  of  the  l>epartinent  of 
"J^us.tice*    The  me)iK>randum  obligates  the  federal  jPrograms  Section  "to  undet^ 
take  a  number  of  major  compliance  reviews  on  behalf  of  lEAA  each  year*" 
USAA  response,  supra  note  877# • 

^9$7»  These  14  reviews  inclivied  11  tnunl^cip^l  police  departments,  one  State  * 
'department  of  corrections,  pne  State  highway  patrol  and  one  sheriffs* 
departments    IEAA  response,  supra  note  877«   ^s  of  Hay  28,,  1974,  I£AA  had 
conducted  a  total  of  17  compliance  reviews*    These  ineluded  police  depart- 
ments in  Dallas,  Tex*;  St.  louis^  Ko»;  Cleveland,  Ohio;  Portfland^  Ore*; 
Baltimore,  >1d»;'l^oenix,  A^^^     New  Orleans,  La«;  Atlanta,  Ga«;  Berkeley, 
San  Francisco  and  San  Diego  ,i>^C*U   Newa'rk,  ^^A*;  and.  Denver,  Colo,;  the 
SoQth  Carolina  State  Highway  Patrol;  the  Clark  County,  Nevada,  Sheriffs* 
Department;  the  Rhode  Island  Department  of  Corrections),  and  the  Union 
Correctidnal/lnstitution  in  Raiford,  Florida*   An  18th  review  of  the  ilor* 
folk,  Virginia,  ^Police  Department  was  in  process  as  of  May  1974 «  San-* 
.tandli^iatter,.  supra  note  836*    The  Morfqik  review  was  Completed  prior  to 
Febrjary  1975t  \    „  ' 

958»  Velde  letter,  supra  note  725.  OCRC  reports  that  conducting:  a  pqataward  ^ 
compliance  review  is  K  Is^gthy  procedure*   The  lEAA^ review  process  requires 
weeks  of  staff  preparation  .prior  to  the  actual  visit  and  the  review  itself 
generally  takes  at  least  one  work  week  at  the  review  location  and  weeks 
subsequent  to  the  onsite  visit  to  draft  an  evaluation  and.any  necessary 
reconsendatiofif.    The  entire  OCRC  staff  partlcipatei  Jn  most  reviews,  Thii 
involvement  of  the  total  staff  was  necessary  due  to  the  large  voltmie  of 
material  and  information  to  be  gathered  and  evaluated,  which  included  general 
population  statistics;  nisnber  of  employees  by  rfce,  ethnicity,  and  sex;  types 
o£  assignments;  and  response  times  ta  calls  for  police  assistance.    OCRC  staff 
estimated  thjit  e  cofapliance  review  takes  approximately  iCO  person  dayf  on  the 
ave'rage  for  a  large  recipient  agency.    It  was  estimated  that  25  percent  ^of  this 
time  ifas  spent  in  preparation  prior  to  the  visit;  50  percent  was  devoted  to 
onsite  work;,  and  the  remaining  25  percent  wai  used  in  the  subsequent  evaluation 
and  recommendation  process.    Rice'^interview,  supra  note  728 ♦ 


since  the  emphasis  on  preaward  review?  has  l^een  limited  to  fJia  'CoropLiance 
Review  Division,  which  is  far  too  small*    It  is  clear  from  LEAA's  allocation  of 
staff  between  the  Compliance  Review  and  Complaint  InvesJtigation  Divisions,  that 

UEAA  places  little  emphasis,  on  preaward  or  postaward  compliance  reviews. 

4         '         ^  .  ^  '  '  959 

Rachert  its  greatest  emphasis  is  on  complaint  processing. 

This  current  review  of  I£AA  maxjked  the  first  time  that  OCRC  staff  has 

shared  with  this  Commission  any  tangible  infomation  concerning  their  civil 

rights  operation.    Previous  Commission  reviews  of  LEAA's  compliance  program 

were  severely  limited  by  LEAA's  refusal  ;Co  make  copies  of  it$  complaint 

,  '    '  960 

investigations  and  compliance  reviews  available  to  Commission  staff*  In 

»"*  *  ,  ' 

the  c<>urse  of,  the  current  review,  LEAA  made  available  sections  from  two^  . 

.  s       .  ,961  ^  • 

compliance  reviews  of  municipal  ^w^lice  departments.      Nonetheless,  LEAA 

A 

continued  to  impose  unnecessary  restrictions,  on  Commission  use  of  OCRC  files. 


959.  Four  persons  are  assigned  to  the  Compliance  Review  Diyision,'  which  conducts 
preaward,  and  postaward  compliance  reviews  and  reviews  equal  employment  oppor- 
tunity  plans*  ^Six  persons  are  assigned  to  the  Complaint  Resolutipn  Division* 
See  p.  292  supra .  /"  * 

960.  This  Commission  evaluated  LEAA  in  1970,  1971,         1973.    See  U.S.  Commission,/ 
in  Civil  Rights,  The  Federal  Civil  Rights  Enforcement  Effort  (1970);  The  Federal 
Civil  Rifi;ht8  Enforcement  Effort;    One' Year  Later  (1971);  and  The  Federal  Civil 
Rights  Enforcement  Effort*-*'A  Reassessment  (1973). 

961.  Review  Nos.  73-R-03  and  73-R-07* 
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Unlike  other  Federal  agencies  reviewed  in  The  Federal  CivilvRights 

r 

Enforcement  Ef fort-"1974,  LEAA  did  not  permit  Commission  staff  Co  examine 
freifely*4^'-T:ompliance  review  and  complaint  investigation  files.  More- 
over, those  files  OCRC  did  share  with  CommissJlpjD.  staff  were  provided 
.only  after  LEAA  obliterated  all  reference  to  locations.  f 

LEAA  stated  that  it  was  obligate'd  to  protect^Jthe  confidentiality  of 

962         /  .  Y 

the  recipients  it  inv.estigates  .       LEAA's  interpretation  of  its  obligation  t o  t 


962.  Letter  from  Herbert  C,  Rice,  fiirector,  Office  of  Civil  Rights  Com- 
pliance, liiEAA,  DOJ,  to  Jeffrey  M,  ^Miller,  Director,  Office  of  Federal  Civil 
Rights  Evaluation,  JU..S,,_Cprnniss ion  on  Civil  Rights,  July  16,  1973. 

^  liEAA  al^o  stated:  ' 

^         '» ...disclosure  of  the  contents  of.  investigative 
files  relating  t;o.  law  enforcement  is  wisely 
excepted  from  the  provisions  of  the**F^eedom  of 
Information  Act.    As  a  final  matter,  premature 
release  of  information  relating  to  a  compliance  ^  < 

review  or  complaint  investigation,  makes  more 
difficult  the  discussions  leading  to  the  volun- 
tary resolution  of  matters,  in  accordance  with. 
relevant  ciVil  rights  laws  and  regulations.  * 
June  1975  Velde  letter,  supra  note  725. 

This  Commission  finds  several  weaknesses  ln*LEAA's  argument*    The  Commission 
'.notes  that  the  Freedom  of  Information  Act  does  not  apply  to  Federal 

agencies  and  that^  in  any  case,  the  act  does  not. restrict  the  information  v  ^ 
.  V^ich  LEAA  is  permitted  to  make,  available  outside  "the  agency.    The  purpose 

q£  the  act  is. to  ensure  public  access  to  certain  information  held  by  the 

Federal  Government. 

Moreover,  this  Commission,  does  not  believe  that  if  LEAA  revealed *the  names 
of  jurisdictions  reviewed  by  LEAA  this  would  impede  the  voluntary  resolu- 
^  tion  of  apy  matter.    Other  Federal  agencies  which  have  wished  to  keep 

*i       K     inforraAt ion,,  requested  by  the  Cotnmission  confidential  have  provided  thie 

information  with  the  request  that  the  Commission  not  publicly  release  It. 

Finally,  this  Commission  notes  that  the  Civil  Rights  Act  of  1957,  which 
^     created  the  Commission,  requires  all  Federal  agencies  t^  "cooperate  fully 
with  the  Commission  to  the  end  that  it  may  effectively' caMy  out  Its 
functions  and  duties."   As  mentioned  In  note  9§3  Infra,  MAA's  failure  to 
.      provide  certain  Information  has  created  obstacles  to  the  Commission's 
evaluation  of  tEAA# 
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ensure  confidentiality  poses  a.  major  stumbling  block  for  this  Commission 
in  its*  attempt  to  evaluate  LEAA's  compliance  mechanisms.    "  Moreover, 
OCRC's  insistence  oa Jconf identiality  is  unwarranted.    There  is  no.  law  that, 
^authorizes  this  nor  is. such  colTfldentiality  authorized  by  Title  VI.  No 


'963.    For  example,  in  the  reviews  examined  there  were  no  categories  for 
ethnicity  determinations  in  the  review  reports.    The ^category  of  race  was 
only  divided  into  the  categories,  of  hlack  or  white  with  no  provision' for 
Spanish  speaking  applicants.    LEAA.  staff  stated  that  data  on  persons  of 
Spanish  speaking  background  were  collected  where  it  was  appjropriate.  Dun- 
ton  and  Strojny  interview,  supra  note  926.     Nonetheless,  without  knowing 
the  cities  for  which  revJLows  were  supplied,  this  ^Commission  Qaqnot  eva^ate 
whetkeir  ttie  omission  of  ethnic  prigin  categories  from  those  reviews  was 
justifiabT^V  J  » 

Furthermore,  since  this  Commission  was  only  provided  with  those  portioj?f4  of 
the*reports  that  could  easily  be  reproduced  without  divulging  the  identity 
pf  the  department  reviewed,  it  cannot  be  ascertained  whether  or  not  the 
entire  review  was  conducted  with  the  same  degree  of  thoroughness  as  the 
sections  provided.    Even  more  serious  was  the  fact  that  wit'hout  the  names 
Qf  the  rities  reviewed,  this  Commission  was  unable  to  compare  LEAA's 
^  fittings  and  rect>mmendations  resulting  from  the  reviews  with  allegations 
and  court^holdings  in  any  lawsuits  <?hich"may 'havei been  filed,  in  tnese  cities. 
This  Commission  could  thus  not  determine  the  extenj:  to  which  all  civil 
rights  pyoblems  were  found  in  the  review.  • 
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964 


other  Title  VI  agency  espousei  this  position. 

T!re  principal,  matters  evaluated  by  the  OCRC  8t*aff  included  employee 
selection  and  recruitment,  testing,  community ^services,  complaint 

■  /     •  •  *    •     ■  „ 

resolution,  assignment  o'f  both  sworn  and.  civilian  personnel,  codification 


of  policies  and  procedures,  and  general  personnel  informatio 


n.  "  X*  s 


erious 


964,-   LEAA  stated: 


L£AA*s  principal  concern  with  allowing  access 
to  its  record^  is  to'jprotect  the.  legiitimate 
privacy  righta  of  peraons  filing. complaints' w 
these  agencies,  and  the  rights  of  those  persods 
whose  personnel  or  investigative  files  might  pe. 
examined  by  OCRC  in  the.  course  of  a^  review. 


Further,'  much^more  .subtle  information  relating 
.  to  individuals  is  secured  during  a  compliance 
review.^  For  iijstance,  we  might  track  the 
ment  history  of  a, particular  police  office 
through  the  disposition .of  various  discipltriary 
charges,  which  history,  if  disclosed,  couUd.be 
to  that  officer's  personal  embarrassment, |i::  not 
financial  loss* 

Beyond  this,  .the  great  national  cpncern  ffer'  the 
irights  6f  the  individual,  as  against  the  Federal 
governments  ha»  found  its  most  recent*  ijani£estatio;i 
in  the  Privacy  Act  (P.L.  No.  93-579).  ,  This  Act 
imposes  severe  penalties  on  Federal  employees 
who  would  release  information  maintained  by 
the  government  relating  to  an  individual  with- 
out that  individual's  pertpission,,,. 

That  LEAA  should  by  the  draft  report  be  placed  in 
'  the  position  of  having  to  again  summarize  its 
position  on  this  issue  is,  euphemistically,  xurious. 
It  is  .after  all,  the  Commission's  statutory!  duty 
to  protect  the  human^and  civil  rights *of  the  persons 
whose  rec^H;dS  It  would  nov- have  us  disclose.  June 
1975  Velde  letter,  supra  note  725*  *^ 


Thli  Conol-itlon  again  note*  that,  it  i«  not  recommending  the  public  release 
of  confidential  information,  but  merely  reconiwindlnr  access  to 

U8AA  invaatlgativa  tecords  to  datennine;  if  lEAA  investigationa  and  reviews 
ara  ajJaquata  .to  enaure  that  nlnoritieii  "and  women  are  not  the  .object  of  dia- 
criminatlon  in  IBAA-funded  program* .  ^ 


ERIC 


.i"  .  '  360 


deficiency  of  OCRC'a  operation  1»  thet  eapTjesle      rev.ievs  wp»  primarily 

*  placed  on  lesues  reXatlng  to  employment  dl»c»lmlnation  with  leeiier 

iaipdrtanc'e  given  to  aervicei.  Yet  the  principal  purpoae  of  Tirtle  VI  it  to 

■  eliminate  diacrimination  in  tervicet  p?ci^%ed'by^derally  aialttad  programt. 
*^    Moreover,  the-  aeetiona  of  the'revi^wa  ,rele£ing  to  waploynenc  vere 


965- 

entirely  inadequate.    Considerehle  anounta  of.  infomation  were 'collected, 

*  }      •'^  *  *    a  a 

but  it  did  not  app««r  that  all  of  vhf t'^vas  gatherad  van  uftful  to  VUAf  ^ 

that  iMk  gatharad  avarything  it  naMed,  or  that  IJEAA  coriiiVctad  auffi- 

6iant  analyiit  of  thausaful  information  it  did  collect*  «  -  ^ 

.akampla  of  LEAA^i  inadaquata  tr««tmftnt  of  an  lisua  la 'found  In 

iti  appacant  failura  to  usa  data  contained  in  one^  review  which  showed 
'  '  .  '      .  966 

aeeignmeitt  of  police  officers,  by  race,  to  division  and  districts  with* 

in  the  police  department/ *  These  deta  revealed  that  within  one  police  depart- 

ment,  the  proportion  of  minority  patrol  offi6erE  ranged  front  ^•6  percent  in 

one  district  office  to  21«^  percent  iii  another«\  If  assignments  had  been  made 

without  regard  to  race  or  ethnic  origin*  it  is  not  likely  that  such  variatioij 


965e  This  included  eppiication  bleaks,  medical  forms,  policy  stetements  and 
date  on  testing  of  epplicents,  assignments  of  officers,  end  complaints/ re*^ 
ceived.  ^  • 

966e  As  used  herein,  divisions  are  major  organizational  units  of  the  head-*  * 
quarters,  including  such  areas  as  traffic,  communications,  and  criminal 
inyes|:igatiori.    Districts  are  geogrephic  units  of  the  police  depertment. 
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would  have  oecurced.    Ic  was  also  clear  fxrom  the  data  that  black  captains, 

the  ,top  ranking  officers  in  district  offices,  were  assigned  to  districts 

vith  the  greatest  proportion  of  black  patrol  officers.     In  addition,  soice 

divisions,  such  as  planning  and  research  and  public  inf onoation,  con** 

tained  almost  no  ixlack  {fblipe  officers*    lEAA  appeared  to  make  inadequate 

use  of  these  possibly  discriminatory  assignssent  patterns  in  its  evalu* 

ation  of  the  police  departjuents  in  q[uestion.   With  respect  to  officer 

assignment;s  lEAA^if  findings  only  noted,  -  •Vhiie  aware  of  the, necessity*" 

to  place  black  officers  in  'visible*  assignoients,  it  was  noted  that  sotne 

units  contained  substantially  higher  numbers  . of  blacks."  AUhough  segre-* 

gatiott  of- black  officers  to  certain  units  is  a  serious  ^civil  rights 

violation,  I£AA  avoided  making  this  clear  to  the  polijce  department*  Xn« 

.  stead,  in  an  /apparent  attempt  to  soften'  the  impact  of  its  flnd;lng, 

added:    "We  did  note  a  .generally .high  morale  and  good  rapport* 

.  '  ,967 
with  high  ^niiid)  era  of  minorities »" 

'        Attempts  ta  Secure  Compliance 

I£AA  has  generally  subtditted  a  number  of  recommendations  to  the  ^ 

recipients  reviewed*    In  some  cases,  the  recon^nddftions  have  been  pro<- 

cedural,^as  for  tile  increased  dollt::ction  of  data,  but  in  many  cases  I£AA 

•  .  ^     *  V  ^  968 

has  recommended  that  discriminatory  practices  be  ^eliminated. 

967.  LEAA  Review  No/ 73-R-03.       «  -  "  .  , 

968*  lEAA  staff  have  stated" that  the  Aajority  of  LEAA  recipients  it. has 
reviewed . were  found  to  engage  in  some  form  of  discriminatory  practice. 
July  1973,  Rice  interview.,  supra  note  813, 


V 


« 


_  LEAA'tf  rccorwnendatiohs,  like  the  reviews  themselves,  tended  to  • 

focuf  on  employment.    In  one  review,  for  example,^  LEAA  made  exght 

recotpoendations,  seven  of  which  dealt  with  employment  matters.  ,  Only  pne 

cited  a  need  for  an  improvement  by  a  municipal  police  department  in  its 

tlelivery  of  services  to- its  population. 

-    '  970 
LEAA's  Tec:oi!inendatlons  have  not  been  sufficiently  detailed, 

For  example >  Qne  recommeildation  stated:. 


969*    Sample  tecomnenda^ions  concerning  services  are  listed  ih  Santare*lli 
letter,  supra  note  836*   These  recoomendatlons  were  largely  for  the  ^ 
rpllecclon  and  analysis  of  data  on  deltvery  of  services. 

970,  I*KAA  responded'/  to  thi*s  criticism: 

•♦•lengthy  and  detailed  recommendations  Co  a  ^ 
recipient  agency  may  nof  be  useful^  afid  even 
be  counterproductive.    To  draw  a  .^seful  aijalogy,    .  -  ' 

the  Civil  Rights  Commiss'ion  repeatedly  exjpresises 
the  need  that  OQIC  more  closely  examine  the    •      *  ^ 
services  of  criminal- Justice  agencies,  but  suggests 
few  areas  which  might  be  examined  to  establish 
disparate  treatment  of  minorities  or  females. 
Similarly,  J.EAA  considers  the  manner  in  which  a  "      ^  " 
.particular  agency  overcomes  specific  compliance^  ^ 
.problems  as  the  responsibilitir  6t  the  agency  ,         .  ,  * 

undnr  review,  once  LEAA  has  outlined  for  that.,- 
^^geney  general  areas  of  concern.    June  197S  Velde  . 
letter,  supra  note  725..  "  *  * 

This  Coowlssiox^  dlaagrees.    Unless  Federal  agencies  provide  recipients  a 

clear  statement  of  t;he  remedies  to  be. taken,  the  prbcess  of  trying  to 

seek  a  voluntary  resolution  of  noncompllancie,  can  b*  greatly  extended 

while  the  recipient  .and  the  agency  negotiate  over  what  remedies  are  necessary. 

Pirenthctically,  this  Con»ni.iion  tefetis'LEAA  to  pp.  281  and  362  lupra  for  a 
«ugge«tion  of  areai  which  might  be  examined  to  determine  if  a  recipient  f 
provide*  diicriminatory  treatment  of  minor itiei  and  fetoales. 


ERIC 
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363 


The  processb whereby  a  candidate  f.8  requested 

to  recall       accurate  detail  for  a  previous 

period^of  ten  years,  all  civil  and  criminal 

transgressions,  credit  status  and  employment, 

however  temporary;  or  be  charged  with  •  •         *  ^  ' 

falsifying  information,  should  be  altered.    971  * 

Undeniably,  this  ^is  too  vague  to  generate  the  type  of  altera«r 

tion  necessary.    LEAA  should  have  offered  specific  guidance       to  how 

*  *  * 

the  recipient's  application  process  should  be  modified. 

Othe^r  recommendations  were  stated  in  such  a  fashion  that  the 

.  ^  \  ^ 

reviewed  department  was  given  a  spfecffied* number  of  days  to  recjjfy  » 

;  ?72'  . 

the  .problems  or  deficiencies  revealed.  *  ^     Then  they  were  to  report  their 

solutions  to  LEAA  for  approval  or  rejection.    This  process  of  trying 

to  achieve  mutually  agreeable  resolutions  to  deficiencies  could  be  de- 

t  ,  ^ 

creased  considerably  if  LEAA  would  outline  suggestions  for  correcting  * 

<•  * 
shortcomings  in  the  initial  correspondence. 


97V.   LKAA  Review  No.  73-R-OZ. 

Ji72i    The  time  period  ranged  from  30  to  60  days. 


ERIC 
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Despite  the  apparent  frequency,  diversity,  &xiA  severity  of  eivil 

rights  problems  uncovered  by  IMk  in  its  cosipliance  reviei;rs,  none  of 

these  reviews  resulted  in  tEAA:*s  finding  recipients  to  be  in  noncoinpl lance* 

This  saay  well  be  because  of  OCRC's  failure*  c<?  define  vhat  constitutes 

noncompliance.    OCRC  staff,  remarked  tli^t  various  combinations  o£**defi- 

*^ .      dencies  could  constitute'  noncompliance;  yet,  tbere  is  no  definite 

fonaula  which  specifically  delineates  those  factors  which  cons- 

973 

titute  ttoncompliahce^      This  is  ^  serious  deficiency  in  OCRC's  compU- 
ance  rae^hanism  which,  if  uncorrectcdj,  invites  subjective  Interpretations 
^of  what  constitutes  noncompMance  of  recipients  of  ISAA  funds.    The  only 
explanation  offered  by  the  OCRC  for  this  posture  is  that  nbncompliarice 
is  regarded  as  a  legal  deterxnination  and  would  only  be  uso4  if  the 
,    reviewed  departments  did  not  respond  voluntarily  to  the  recoasnendatlons 

■  **■  -  ^  » 

taade  by  the  OCRC  staff.    Generally,  according  to. the  OCRC  staff,  the 
recipients  reviewed  have  been  responsive  to  the  recommendations  put 

c  forth  by  th?  review  team,  yet  this  trend  does  not  obviate  the  need  for 

•  /    974  .  "  ^         >  '^^^ 
guidelines* detailing  noncorapliance. .              .  ^ 
 :  ^         '       ,            '    ,            V  '  \  * 

973*    3qly  1973  Rice  interview^  sujira  note  $13*  •  ^  , 

974,   li*  stated;  f    '  "        ^    ^       ,  • 

tSAA  has  under  adv.iseaient;**the  Commifi^^ion 
urging  that  LEAA  adopt  "(Suldcllnes  detailing 
non-compliance*"   Ndl^qnly 'wbuld  action- by 
LEAA  in  this  tegard  make  itf  regiii^tory  * 
scheme*  more  %yriad",  we,^fran|cly4  wonder*  IT" 
-         '    the  Comnalssion  Is  serWusiy  6d^geat:^g-that 
LEAA  set  about  to  comprehensively, Retail 
In  its  guidelines  the  Infinite  and,  ^'various 
combinations  of  deficiencies  (which)  could 
constitute(s)  non-compliance,"  by  LEAA*s  vast  ; 
add  diverse  criminal  justice  constltutency.  \, 
tjune  ^1975  Velde  letter,/ i^ijoam  , 

*  .*  «■  «  ^ 

*        J^hls  Commtsslo^t  believes  that  In  i>rdcr  for,  full  compliance  to  be'  achieved 
with  LEAA*s  civil  r4:ght0--M^itemcnts,  it  is, essential  that  clear  ar^d  . 
unambiguous  guidelines  be  Issued.    Such  guidelines  should  not  only  provide 
detailed  instructions  on  how  to  oome  into. compliance,  but  should  set  the 
tone  for  the  enforcement  program.    If.  tUe^  indicate  unqualified  agen^ty  sup- 
port for  the  goal  to  be  attained,  theij.  voluntary  conformity  Vitft  the  law 
rvi^r^iB  mte  likely*  \  \ 


3«5 

» 

Itt  iit^least  one  instanca^  moreover,  LEAA  hafiTperwlttad  Its  negotiations 
^  '  •  975 

for  compliance  to  continue  indefinitely.         According  to  OCRC  ataff  recol-? 

le^ctioria,  in  iate  1973  q  letter  was  tent  to  an  LBAA-funded  police  depart** 
*  ^7^  ^ 

©ant       infortaing  the  recipient  to  take  actions^  including  increaaed 
recruittseat  of  alnoritiejj  and  vomen,  the  validation  of  the  procedures  for 
selecting  employees^  the  elimination  of  discriminatory  height  requlrementi, 
and  the  assigniaent  of  vooecf  to  patrolt         LEAA  staff  report  that, the 
recipient  liaoediately  indicated  willingness  to  take  action  on  the  flrat 
three  recosamendations,  but  continued  to  ioakc  asaignxaents  of  police  officers 
an  the  basis  of  sex.  refitsing  to  place  women  on  pati;pl.    In  late  ifpring  1974, 
oecibers  of  OCRC. .along  with  tieiabers  from  the  Civil  Rights  Division  of  the 
Departtacnt.of  Justice,  visited  the  recalcitrant  recip/.ent,  and  inforzswd  it 
that  a  suit  vould  be  J>rought  by  the  Departtilent  of  Justice  if  action  were  not 
taken  on  the  fourth  recotfimendation* 


Ihe  recipient  did  not  talce  action*    OCRC  did'  not  follow  thtobgh  with 
"  its  threat «  however*    Instead ji  the  following  sequence  of  events  ensued:  An 
official  representative  of  the^  recipient  expressed  personal  doubts  about  the 

wisdom  of  assigning  women  to  patrol  and  received  a  sympathetic  response  from 

.979  ^  -  '  •  * 

LEAA.       *  To  assuage  the  official's  doubts^  LEAA  collected  informa^tlon  for 


/  ! 


97^»  *It  would  appear' that  protracted  negotiations  are  frequent*    0|ie  of  the 
recoomandations  of  attendees  at  LEAA's  1975  civil  rights  confei;'ence  was  tha.t 
tEAA  develop  a  more  orderly  procedure  for  conducting  compliance  reviews  which 
would  include  goals  for  carrying  out;  a  fixed  nClhber  of  review^  and  set;  time 
iimita^'for  correcting  deficiencies*    LEAA  Policy  Development  ^eminar  on 
Civil  Rights  Coti^liancei  supra  note  872  # 


976#  irhe  letter  was  sent  as  the  result  of  an  August  1973'coi4>liance  review*. 
977*  The  recdlplent  had  assigned  no  women  tcv^^atrol  duty. 
978^   Dunton  and  Strojny  interview,  supra  note  926 • 

979>  One  LEAA  official  stated  about  the  police  department  representative, 
^hls  4pubt8  about  wmen  are  real."  Id* 


r  > 


366  ^ 

thft  reclpieac*i^  the  dftployinent  of  wo»n  on  patrol  when  given  the  opportu- 
»ilcy»-  ^AA  ftvet/cond.ucted  «n  Ixaprooptu  telephone  survey  of  «  eample  of 
police  dep«rtc5*nt»  to  assitre  the  recipient  that  wo^n  had  patrol  assign-?, 

'  ^     ^  t#  V  980  *  *    '  / 

tnenta  elaewh'fere^     ^  ttliile  it  is  cotjioendable  for  OCRC  officials  to  be 
cooperative  in  assisting  tEAA 'iiirlpientSj^'^lt  would  appear  that  this  type 

^  V      '  *  ; 

of  aupporC^is  counterproductive  to  civil  rights  enforcetDent* 

*V    '  *  '  ♦  ^  . 

' '?  ^     «        *  '  * 

,  *   L£M.^MK»r  lYi^cated  t1|iat  its  reason  for  not  enforcing  equal  enployoent  > 

opportunity  of  votoen  is  that  It  believes  sex  may  be  a  valid  criterion  for 

981         '         ^  ^ 
selecting  persons  for  police  vork.         This  position  Ignores  the  fact  that 


98Q.  S* 

98X^  A^SisK  stated: 


'Xhe  novelty  of  the  question  of  utilization  of 
vbtaen  in  police  service  vas  and  still  is  i» 

^  tteelSra^^  resoIution  Hi  a  cpurt  of  lawi.  Reed 
V*  Heedt  ,401  U.S*  71  (1971X  extended  coverage 
of  the  Equal  ^itotectioa^Clagse-  of  the  rourtfeenth 
Axoendoent  to  the  Unitfed  States  Constitution  to 
iwmeh.   This  coverage  was  broadened  to  include 

*  discrimination  in  eu^loyment  Frontlerp  v.  Laird, 
411  IJ,S.  677  (1973),  but,  no  Federal  Court  above 
the  District  Court  level  has  yc,t  considered. 
comprehedBlvely  the  critical  Issue  as  to  vbether 
sex  is  a  valid  criterion  for  selecting  persons 
for  police  work  from  a  Fourteenth  Asftendtnent 
equal  protection     point  of  view,  or^  from; the 
point  of  vleV  of  statutory  provisions  such  as 
Section  518(c)(1),  which  are  derived  from  the 
Fourteenth  Amendment.    LEAA  thought  it  desir- 
able to  obtain  a  more* authoritative  ruling  of,  * 
the  Fcderiil  courts  on  this  issue  before  attempting; 
to  enforce  compliance. .*.Velde  letter,  supra  note  725« 


V 
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982 


poHcewadn  perforo  effectively  on  patrox       and  civil-  rights  law  r^cjuires 
equal/ ec^Jjoyiaent  opportunity  for  women.    To  give  credence  to  the  personal 
doubts  o£  thoa&'i^ho  do  not, support  the  full  ItspletDentatlon  of  the  law  is  to 
,oefc  its  Aonenforceroent^ 


7 


Sy  latfe  1974,  tHAA*^  efforts  to  assist  the  recipient  did  not  move  the 

teciplent  to  take  corteccive  action,  and  LEAA  finally  sent  a  letter  to  the 

•  « 

recipient  stating  that  if  conq>llance  were  not  forthcoming^  further  action 

\  983  * 

would  be  taken.         As  of  February  1975,  the  Teciplent  had  not  Inforwed 

£  '  >  984 

^  iEAA  that  it  wouldjcofae  into  coiupliattce.  *   ^  ^ 


C.   Foltowqp  Reviews 


In  order  to  determine  whether  mutaliy  agreed  upon  solutions  are  in 
fact  itapleroented,  regular  monitoring  and  followup  reviews  musfc  be**c1>ii-  * 
ducted*    Althoi\gh  civil  rights  problems  requiring  ct)rrectlon  were 
uncovered  in  the » majority  of  iEAA**s  compliance  reviews,  the  LEAA  program 
for  conducting  follojwup  reviews  has  been  inadequate.    Prior  to  Harch  1974, 

'985       *       .  ' 

only  one  such  review  had  teen  coinpleted*         At  that  tiioe  thc.OCRC  Director 


i.982»        Bloch  and  D.  Anderson/  Policewomen  on  Patrolt  Tinal  Report  (1970)^ 
This  report  is  an  .;evaluation  ot  policewomen  in  Washington,  -D.C. ,  ct^ndycted  * 
for  the  Police  Foundation. by  the  Jlrban  Institute* 

983  •  Bun  ton  and  Strojny  int<^i^vlew,  supga  note  926  #  * 

,984»  OCRC  had  not  detemined  what  action  it  would  take^  if  futh^2r  action 
necessary,  although  it  expects  that  judicial  enforcement  would  be  most 
Effective. .  The  recipient  has  received  only  $75,000  in  LEM  funds,  twp 
years  ago.    It  has  refused  further  funding  and  so  LfeAA  staff  ex^ct  that*  an 
af f irmtive  order  cenninatlj^  further  ^funding  would  have  a  negligible  effect  ^ 


on  the  -practice's  or  the  rccij^ient*  ^« 
985.^  March  1974  "felce  Interview,  supra  note 

-  ..   '  ' .  / 
.  / 


788^' 


er|c 


'  n 


388. 
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.stated  that  six  wer<*>rplannoiJ  for  the  aiimmer  vh^ti  added  assistance  could, 

''^  ?  .  •  '  986  ' 

be  provided  by  sumeV  student  employees*    Theae  reviews  were  conductecl* 

r  *        *v  f 

SimllariS^^JlfiUi  has  .conducted  very  little  follovup  to  ensure  compliance 

*  987 

with' the  special  conditions       it  has  attacHed  to  grant  contracts  as  a 

I  "^-^  ".      ..  988  , 

result  of  its  preaward  reviews*    Of  13.^discretionar3j/S*^«nt8  ,     which  wcte  v 

awarded  with  special  conditions  after  preaward  reviews  in  fiscal  year  1974, 

LEAA  has  conducted  followup  investigations  to  ensure  that  the  recipient 

{'  *       ♦  989/ 

})ad  complied  with  those  special  conditTlons  in  only  2  cas^«     '    Thus,-  it 

*  .  t 

appears  that  where  JMK  has  voxked  hard  to  obtain  a  recipient's  commitment 

tcT  achieve  civil  rights  compliance,  it  often  neglects  to  be  certain  that 
the  required  actions  ate  properly  taken*   .    *       ,  .  * 


986*   1975  Rice  et  al.  interview^  supra  note  728# 

987*   Special  conditions  are  discussed  on  pp*  352  aupraT*^ 

988,  Only  13  of  the  21  grants  upon  which  civil  rights  special  conditions 
were  placed  (see  p,  352  supra)  were  subsequently  awarded*    Civil  rights 
played  no  role  in  the  failure  to  award^the  other  8  grants,,  however •  They 
were  not  awarded  fois  programmatic  reasons*    Ihmton  and  Strojny  interview, 
supra  note  926#  •  ^      *  ' 

989,  Data  on  ^speclal  conditions  was  provided  by  Andrew  Strojny,  Chief, 
CgmpHancc  Review  Division,  OCRC,  LEAA,  DOj;  Feb*  7,  1975. 


H.   4knaplalttt  Handling;      *  •  ' 

^  The  principal  mam  eisploycd  by  LEAA  to  apprise  citizens  of  how 
to  tegister  a  co^^plaint  against  a  reci|tient  oi  LEM  funds  is  the  use 

,  of  a  standard  poster*         This  poste?  is  distributed  through  the  State 
IPlanning  Agencies  to  all  recipients,  vhich  are  required  to  display  thcia* 

'  The  poster  cites  the  provisions  of  Title  VI  of  the  Civil  Rights  Act  of 

1964  as  veil  as  the  equal  ec^loynent  opportunity  requirements  iia^osed  * 

by  I*EAA*    It  advises  potenfrial  complainants  to  contact  either  OCRC*or 

the  appropriate  State  Planning  Agency^   This  poster  was  printed  only 

in  English  until  Iferch  1974  when  copies  were  printed  in  Spanish.  There 

are  no  itnmedlate  plans  to  translate  it  into  other  languages/  such  as 

ChinAe#    )?oss;lbly  because  the  poster  is  an  inadequate  taechanism  to 

^     ^  991 
.Inform  citizens  of  their  rights  to  nondlscriminatioa*        many  coinplalnts 

against  police  departments  have  apparently  not  been  brought  to  the 

attention  ot  SPAs  or  OCRC  and  wore,  thus,  not  given  sufficient  opportunity 

,    <      '    992  '  ^  ,  ' 

for  resolution.,  * '  . 


990#    OCRC  es*tiinatcd  that  apgroxlmateiy  80,000  of  these  posters  have  been 
distributed.    It  indicated  that  requests  from  the  SPAs  for  ttfese  posters 
are  received  regularly.  ,liEAA  has  also.^issued  a  manual  Tor  SPAs  wWti^i  / 
focuses  solely  on  cmployiaiaxt  letters.    LEAA,  DOJ,,  Equal  Etaployment 
Opportunity  Program  Developtnent  Manual:  (July,  1974)  ♦    It  has  also  issued 
a. pamphlet  for  general  distribution  vhich  describes  LEAA*s  compliance 
program,  including  Tttli^  yU    tBAA,  LEAA  and  Civil  Rights  (Undated).  , 

99l»    In  1973  private  civil  rights  groups  sensed  a  void  in  lEAA*s  methods 
of  apprdsing  eitiscens  of  its  equal  opportunijgr  requirements  and  issued 
a  pamphlet  concerning  LEAA*  a  equal  e^oyment  opportunity  requirements. 
Leadership  Conference  on  Civil  Rights  ^nd  the  Center  for  National  Policy 
Reiviev^  Equal*  .^ob  Opiiortunity'  in  Lay  Enforcement  (June  1973)  • 

992.  ""penn^t^vania  State  Advisory  Committee  to  the  U.S.  Commission  on 
Civil  Rlght6,  Toii<te-Coagmnlty  Relations  in  Philadelphia  (1972)  and 
Cairo  Hearing  t  supra  note  732. 


ERIC       .     . '  SOO/.  -^^ 


Itoa  the  fclR^  that  OCSC  va&  ^otabXlQhed^  May  1971  until  \ 

February  1975,  tEAA  had  roceived  more  than ,275  complaints  of  dis- 

993  *  "       .  '  . 

crlaimtioa*         forty-three^  of  those  were  received  in  fiscal 

.  '  994 

year  1972  |jfuly  .1,  1971  through  June  30,  1972)       and  64  vere 

995  •  ^ 

received  in  fiscal  yea.r  1973.         The  great  bulk  of  •the  cotig)lirinfes, 

however,  ^re  received  in  fiscal  years  1974  and  1975;  101  were  re-. 

.         ,  996 
c^jived.ln  1974  and  7^  in  the  firsC  7  joonths  of  fiscal  year  1975*  j 


9?3*  LEM^.DOJ,  "A  Sumary  of  tEAA*s  Compliance  Program,"  XeroK 
circulated  at  LSAA  Fplfcy  Develo|)iDent  Seminar  on  CiWTlUghts 
,Cot»j>llance,  Feb*  10,  11,  1975^    This  conference  is  discussed  at 
note  872  flupra» 

994*  'liEAA  response,  s^lpra  note  877» 

995^  Letter  from  Henry,  C*  Tribble,  Chief  Cosjplainte  Resolution 
Division,  Office  of  ClvH  Rights  Compliance,  tEM,  DOJf,  to  Dreda 
Ford,  Writer-Editor,  0#S»^  Comdisston  on  Civil  Rights,  Feb*  26,  1975* 

/996*   Id*  *  t  .  . 


m 


6^^t  9P  jMircent  pf  theire  cotsplnintt  concejnacd  e^^loyroent,     and  a 
siMble 'nuosbtir  concerri«d  acx  diccrimlpatltja  in  ©B?ploywntw   To  illustrate,  , 
the  OCRC^taf/  indicated  tliat  approximately  33  percent  of  tHe  complaints 

rec«iv«d  in  fiicaX  year  1973  involved  tja^loyascnt^^ralated  sax  discrimi- 
^'     ,   *  998 

nation^  griavancas*      *In  fi«cal$  year  1974,  the  liucsbar  of  cojsplaints 

alleging  »e>t*difcrittiination  Inc^taa ed  to  taora  Chan  5.0  percent  o£ 

'     '    ^  -  /  '999 

,tha  coB^plalnta  JiEAA  received.  '     'Ihia  trend  continued  in  fiscal  ' 

,  ,  '       '  1000.  '  ' 

yaat  1975. 


Aifcto 


ougb.ohe  lEAA  staff -member  indicated  that  an  optimistic 


estlwitton  of  t^ie  IMA  reaoiution  time  for  complaints  would  he  two 
or  three  month^^^     -it  is  difficult;  to^determine  independently  whether' 

-  ^  / ' '     '    ■  •  '  '  ^ 

yjAA'f  complai/nt  proc^ossing;  is  that  expeditious..  Of  the  43  complaints, 

ri^ceived  in  f:fscal  year  1972,  only  23  wffie  closed  as  of  June  1973  and  by 

j  ,1002*' 
Februiiry  1974^  7  remained  open.        Six  still  remaincfd  open  as  of . 

,  ^  '  .     1003  .    '  -       ^  . 

ttbif^ty  19»75»        Of  64  comjf taints  received  in  fiscal  year  1973, 


997*   piplwment  complaints  constituted *'90,4.percent  of  OCRS'e  complaints 
Infifcalyear  1972 j  93.8  percent  in  fiscal  year  1973;  91*0  percent  in 
fiscal  year  I974j  and  91.5  percent  in  fiscal  year  1975. 

998»   Interview  with  H6nJ^y  Tribble,  Civil  Rights  Specialist,  OCRC,  ua^A, 
/|XJir,'July^^;  1973.         '  ^  , 

999.  Xttachwnt  to  Santarelll  tettifcr,  jEaE£ff^<>fe^t-u^lAl^ 
4.7  p4rctntof  OCBC's  complaints  alleged  lex  disprlntnation.    In  fiscal  year  - 
1973,  32.7. percent  alleged:  sex  discrljalamtion.    Irlbble  letter,  supra  note  995. 
Iheie  figures  include  cpwplaints  alleging  discrimination  on  ©ore  than  tone 
grouottd,  for  exAmplii,  race,  and  sex  discriminafcionr 

1Q00»   Tribble  intervieu^  supra  note  998* 

.1061.   UEAA  response,  supra  note  877. 

1002.   Tribble  letter,  'supra  note  995. 
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1004 

«t  leaic  39  were  »ttU  Open  In  June  1973,       and  37  r«imaihfed  6pcn1n 

February  197^.    In  June  1973,  of  94  complaiotB  received  between  July  I,  ' 

'  •  J. 

1971  and*  April  30,  1973,  only  35  cojaplaints  (37  percfint)  were  closed. 


1005 


In  February  l?7S,  a  total  of  only  51  hod  been  closed"only  16  more  than 
•   ■  1006  ., 

In  June  1973.  JXAA  has  Indicated  that  "A  particular  case  aay  be 

carried  at  open  when  it  is  in  fact  resolved,  subject  to  nonitoring," 

» 

but  It  in  hat  not  informed  this  Cotminnion  how  many  of  i.t«  cqsga  fall  into 
the  category  of  "resolved,  subject  to  taonitorlng'J''  To  the  extent  that  * 
LEAA^oes  not  close  a  case  until  foXlovup  monitoring'\eveaXs  that  the 


1004*    OPRC^  lEAA,  D.OJ,  "Status  of  qoiaplaints  for  FY  1972  asxd  1973/' 
supplied  by  Henry,  tribblc.  Chief,  Complaint  Resolution  Division,  Office 
.of  Civil  Rights  Compliance,  LEAA,  I>OJ,_Peb.  25,  1975.  ^Hereinafter 
referred  to  a«  "Status  of  Complaints. 21/ 

1005#   lEAA  response,  supra  note  877# 

1006»,  ''Status  ^of  Complaints     supra  note  lOQfy» 
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ri^fuircd  action%  have  been  topl-fenentcd,  lEAA  is  to  be  comended. 

Some  o£  these  cases,  too,  may  ha^c  been  closed  prematurely^  For 

oxaople,  one  conpldint  file  reviewed  by  C9malsslon  staff  vas  closed  aftet 

OCRC  had  found  chat  **the  reports  of  the  grants  ar§  not  sufficiently    '  ' 

detailed^  to  provide  *infcmatlon  as  to  specific  subgrantees  or  ^ers  of 

the  funds I£AA  concluded  that  '\»«the  nexus  of  the  grant  is  not  cIo^ik 

snough  to  the  nexus  of  the  complaint  to  enable  us  to  proceed  on  the  basis  of 

1008  ,  ^     .  ^  '     ^  . 

Title  VI»"        The  appropriate  course  of  action  vould  have  been  for  OCRC 


X007,   im  stated:  " 

OCRC  has  maintained  a  posture  of  no|:  designating 
,  its  cases  as  *\losed''  as  soon  as^  apparent  reso- 
lution of  the  identified  problems  have  been  . 
-  -       r«ache(l«  Kather^^SfeHl^«-sy«tea-t>f-t>eriod 

monitoring  following  resolution*.  This  period  0$ 
monitoi;ing,  generally  over  the  course  of  the 
subsequent .eighteen  months,  permits  an  adequate 
period  of  time  to  determine  whether  or  not  all 
systemic  problems  hsv4^  been  {Adequately  identified  . 
and  appropriately  addressed*   During^ this  monitor-* 
ing  period,  subsequent  to  apparent  resolution,  the 
case  file  is  still  designated  as  "open^^  and  not 
yet  Vcclosed".  • .  .They  are  not*   A  large  portion  of 
those  cases  within  OCRC  that  are  designated  as 
*'open*'  have  alxetdy  b«en  rtiolved,*  June  197J5  .Velde 
letter,  aupra  note  725. 

1008.    LEAA  Ccapl^int  No.  73-C-007. 
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•  *  *  * 

to  require  the  recipient  to  oalntala  recordfr^ sufficiently  cccjprehenstve 
to  docuaetit  wbere  LEAA  funds  arg  being  uacd.   4EAA*8  corsplalnt  files 
contained  no  Indication  that  LEAA  lopoaed  such  a  requircc^ent.    Thus>  it , 
is  difficult  to  determine  whether  this  cocylalnt  was  elbacd  Out  ot  con-  * 
veAlence  or  If,  In  fact»  the  coeplaint  alleged  discrimination  ^er  which  ' 
tEAA  had  no  Jurladiction* 

-^When  »ore  aubatantial  LEAA  involveaent  waa  required »  LEM  vas  alow 
to  Inveati^a^e  its  cOBplaluta^    Of  the  A3  coaplalnta  received  lu  fiscal 


year  19^2»  ISAA  deterained  that  inveat4gatlon  waa  necessary^^n^about  16-- 
1009 

caaea*         Fiv0  of  these  cases  were  investigated  as  of  June  1973.  Of 

*  ^ 

the  51  cases  filed  In  the  first  three-quarters  of  flscaL  year  1973,  LEAA 

detemined  that  42  needed  Inveatlgatlon.    It  appeared  that  only  U  of 

1010  *  ' 

thcae  bad  been-  investigated  as  of  June  1973.  .  — 

*  LEA\*0  coi^lainrinveatlgations  were  not  always  thorough*    In  one 

coaplaint  file  reviewed  by  CocMlaalon  staff,  letters  froa  the  coti^lSimmts 

alleged  djsqriaiination  ag^nat  blacks  in  the  e»ploynent  practices  of  a 

.     '  1011  . 
^ttrrcctional  institution.         Soae  of  the  specific  allegations  appeared 


1009,  In'aooe  casea  It  was  Inferred  that  investigation  had  been  necessary 
because  LEAA  stated  that  it  was  negotiating  with  the  respondent  for  com- 
pliance or  aonitorlng  the  recipient's  action.    LEAA  response,  jsupra  note  677- 

1010.  ybilc  it  sdght  be  unreasonable  to  expect  that  all  cosplainta  re- 
ceived in  April  1973^be  reaolved  two  ©ontha  later,  it  1?  clear  that  this 
loV  rate  of  closure  waa  tsot  entirtiy  due  to  the  fact  that  the  cotcplaints 
had  been  received  too  recently  to  be  ratolved.   Kany  of  the  ^ot^lalpts  ^ 
unresolved  in  June  1973  had  been  in  LEAA' a 'files  long  entfugh  to,  be  re- 
solved.   For  exaaplei  as  of  June  1973,      of  19  coopls^n^ts  received 

l&etveen  July  1,  1972,  and  Scptcsber  30,  1972,  were  unresolved. 

»  * 

ion.  LEAA  CoB^lalnt  Ko.  73-C-002. 
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i 


'  to  Wvc  hdu  at  least  partially  Investigated,  ic/sixsz^lc^  that  thefe 

^ytpri  too  fcK  blo^te  In  supervisor/"  poaitionVand  thai  blacks  vere 

,  V989ed  over  for  proaofcloa.    The  co25)lzidp<mt3  als^^  alleged  that  the 

tiork  achodulcs  of  black  ct:ploycc5  v^/^kc  Inproperly  set,  bat  there  is 

">-r— i   .    *  .  / 

.  ao  ItMlicatlon  la  the  flic  thatyChU  allegation  vat  Inireatlgated.  , 

9  /  r 

la  addltloa,  the  cosplaitumij^s  alleged  a  nacbor  of  programatli:  prablera* 
iuch  ^  failure  of  corroctiotja  er^oyeea  to  be  f  aid  their  full  salaries 
aad^e  placing  of  Ix^tea  la  sollt^  coaf  ll^seai  oa  trumped  tip  charges. 
thjMrti  latter  clmrges  did  aot  allege  racial  or  ethnic  dlMrlsateatloa  aad^ 


thua»  verb  conaldfered  oiitalda  OCRC'a  jurisdiction,  ^^There  it,  hovever,  m 

iadicatloa  la  tlie  file  that  pCRC  attempted  to  detemlcs  if  they  had  racial 

iapilcatlona  or  referred  thca  to  LEAA  prograa  officials       havf^  authority 

1012 

toljaadle  such  xaattero.  t^-*^     -  -  *  -  # 

Tht  eicplaaatlofl  offered  by  OCRC  staff  for  the  al5v  pace  in  proccfmiisg 

1013    —  ^ 

coi^lalnta       la  the  lack*of  staff  assigned  to  this  operation,  bat  It  ' 

la  clear  that  the  delaya  are  also  doc  to  LEAA*a  reluctance  to  take  enforce- 

aeat  action  when  the  recipients  are  rc3iataat  to  cotdjsg  into  compliance 

voluntarily,    Indeedi^  when  LEAA  dctemlncd  that  corrcctl^^^e  action  by  3 


1011  Thla.corplalnt,  received  early  in  fiscal  year  1973,  was  not  rcsolw^ed 
as  of  February  1975.    **Scatu3  of  Coqplalncs,"  sug»ra  note  im^* 

1013*  Attendees  at  LEAA's  1975  civil  rights  ciJnfiei^eBce  noted  uaduc  delaya 
In  t$AA  cocplalnt  processing  and  retoacscndcd  that  LEAA  detcnalne  the  tserlt 
of  coaplalnts  ©ore  e^cdltloualy.   LEAA- Policy  Development  Serdnar  on 
Civil  Rights  Co-'pHarce,  supra:  i^te  872, 
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recipient  was  necessary,        EEAA  had  Viery  little  success  in  rjfsolvlng 
complaints.    Although  at  least  pner-thlijli  of  t}ie  complaints  filed  with 
LEAA  Jbetween  July  19^2'  and  A^ril  1973  j^^ljinto  thi^  category/ as  of 
May.  1973,  LEAA  reportted  only  3  of  thede ; c^ses  as  closed, 
iJ   Enforcement  Acti/on 

v  1.  '  Deferral  of  Funding  '  ' 


VI  agencies,  LEAA  has  la  number  of  tool^  at  its  dis- 


noncompliance  hy  ifs  recipients  or  potential 
Title  jifl,  ira  grant  has  not  been  made  or-^funding 


Like  all  Title 

posal  when  it  ^inds 

recipients.    Under  ' 

has  not  been  awarded,  LKAA  can  defer  making  the  grant  or  awarding  funds 

until  vit , has  had  tfte  opportunity  to  verify,  full  compliance,   ^uch  deferral 
*  I  *" 

would  be  appropriate,  for  example,  whenever^  a  lawsuit  against  an  LEAA 
recipient  ox  app.1  i|ranr.  nr  nn.,LFAA  compliance  xavieMULodlcates.  a. prima 


fac'le  case  of  dlsdrlmination  prohibited  by  o*ne  of  LEAA* s  civil  rights 

1015 1^-:^,       '  .    ^  .  -       .        ,^     .  > 

requirements.      /   The  purpose  of  this  tool  is  to  protebt  Federal  agencies 


.        '  1014#  In  counting  the  number  of  c^^es  in  which  LEAA  required* corirec'tiye  , 
action,  Comialsslon  staff  Ihcltided  both  those  cas^s  in  Which  LEAA  stated, 
^     ^  that  it  was  negotiatj-n^  ^th  .the  recipient  anil**|hose  It),  wfiich  monitoring 
.  ,  was  taking  place*    LEAA-^r^sponse,  'supra  note  ^7^,^ 

1015.  The  Pefpartment  of  Justice  ?s  Title  VI  regulation  provides*: 

■  " If f  an  applicant  or  recipient  fails  or  refnses  to 
:.»^  fiiifhish  an  assaranc;e. . *Qr  fails  or  refusies  to  comply 
'  /  wjjth  the  pr^vli&ljons  df  the  assu^rance  it  has  furnished, 

:  -  Otherwise  falls  oi;  refuses  to  .pompiy  with  [Title  ^ 

•    '         VI  or  the  regulations  implementing  that  title].. 

Tpe  BepartOTent /^hall  ntft  he  required^....fc«rpfoylde 
>  'ajssistance  In  such  ^*^i;ase  during  the -pendency  of 
acimlnistratlve  proceedings.  *•  except  that  the  v^ 
^  department  Jof  Justice]  will  continue^juaslstaftce 
/     ,  during  the  pendency  of*  such  proceedings'^  ^6flg^V.ei; 

such  assistance  is  due  and  playable  to  a  final 
commitment  taade  .pr  an  appllca>tioji^flnally  approved  ♦ 
prior  ^.o  the  effective  date  of  thte  subparti  -28 

7'0*F.R;  ^  «4Q8.(b)  (1974).  * 
'  *    ^> .       *    «  »^ ' '    '  '    •  . 

See  also  Department  of  Justice,  Guidelines  for  th)»  Enfprcement  of  Title 
Q  -ri,  28C.F.R.  §  50.V<197A);  _ 


from  funding,  discrlioiaatory  programs  and  it  has  been  confirmed  bot>  by  the 
101 V  M017  .  ^  V 

Congresa-      and  the  courts. 

.  OCRC^ staff  state  that  LEA4  has  deferred  funding  of  discretionary 

gr#hts  in  some  instances  in  which  a  preaward  review  showed  possible 

.r---  "  ^     •     ,  1018 

noi^compliancft  because  EEOPs  had  not  been  written  or  were  Incomplette. 

LEM  staff  did  not  indicate  in  bow  many  cases  such  deferral  has 

*  '* 

occurred  because,  they  note,  LBAA  does  not  maintain  datf^  on  Jtha  number 

/'  '  ♦  '  .       '  ^ 

of  fund  deferrals  it  has  made,  '  LEAA  has  not  itself  deferred  any  block 

.  -  '  '  \  l^t 

graijt  funding,  but  in  "two  or  three  ^cases'*  LEAA  has  askad  SPAs,  through 

/  »  , 

wliich  all  block  grant  funding- passes,  to  defer  funding  when  recipients 


or  potential  recipients  do  not  have  complete  affirmative  action  plans, 

1019 

and  SPAs  have  coii^lied.  "    .     ^  •  * 

Except  when  poteritial  xecipients  have -inadequate  equal  employment 
opportunity  programs,,  LEAA  has  demon£n^raced' great  reluctance  to  defer 
funding.^  As  a  result  of  its  resistance  to  the  usd  of  this  enforcement^ J_ 


J016.  In  the  1960* s,  the  Commissioner  of  Education  of  the  Department  of 
*^Health,  Education,  and  Welfare. developed  the  practice  of  deferring  funds 

school  districts  which  appeared  not  to  be  in  compliance  with  the 
dictates  of  Brown  w  Board  of  Education,  347  UvS*  ^83  (1954),  and  its  ^ 
progi^ny.    As  passed  in  1964,  Titlf^  VI  contained  no  explicit,  provisions 
boncei^ning  defeml.&Llunda^In  1966^,  however,  Congress  passed  an ^• 
mmendmknt  to'^yitle  VI  which  places  a  limit  on  the  lengtij  of  .ti«6^  funds 
could  ht  deferred  in  educational  programs*    42  U»S»C#  f  20i)pd-5  (1970) • 

1017.  Adiffli  v..  -Richitdubn,,  ,480  F.2d  1153  (D.q.  Cir.  1973)^ f  Board  of 
^Public  initjjuctlon  of  ?«lm  B««ch  v.  Cohen,  413  F. 2d  1201  (5th  Cir.  1969)} 
*«ylor  v".  Cohen,  405*'F.2d  277,  28  (4th  Cit.  1968). 

1018,  Dunton  and  Strojny  interview,  aupra  note  926, 


.     ^  378       •■  r    \    .  .    -  - 

tool,      .  tEAA  conciaues  to  fund  jurisdictions  in  which  there  is 

*^  •        ■  " 

priaa^facie  evidence  of  c^vU  rights'vlolations.   For  example,  LEAA 

provided  funds  to  the  Philadelphi*  Police  Dejartiaent  although  LEAA 

haa*  referred  the  matter  to  the  Civil  Rights  Division  or  the  DeparMent 

of  Justice  for  action  because  the  police  department  blatantly  dis- 

1021        .  . 

^j:rlmitiates  against  wom^       /ind  has  ;re£tised  to  take  adequate 
corrective  act^*        .       /  ' "  '  \* 


1020»  ^Of^ilneteep  job  ctafl^slHcatibrls  of  sworn  officers  In  the'f hUa- 
delphSi  FoH^c^^fiepartbentt^  only  foy^  classificatrtons  are  Open  to  females, 
.These  classifications  authorize  the  implojnaefiroX  86  fei^les*  The 
remaining  classifications  authorize  the  eiaployoent  of  8^276' males. 
Thus,  only  1. 03  percent  of  the  sworn  officers  may  be  women,  ^  No  female 
sworn  officer  is  permitted  to  supervise  any  male  sworn  officer  an  a 
permanent  basis*  '  \     .  , 

'  X02U  On  July  18^  1973,  a  policewoman  with  the  Philadelphia  Pdllge 
Depvtment  filed  a  charge  of  employment  discrltainatlon  based  upon  sex 
with  the  Equal  En^lpypent  (Opportunity  Cotaalsslon/  •tVo  days  later she 
mailed  a  similar  complaint  of  employnent  discrimination  based  upon, 
sejc  to*  LEAA.    In  that  complaint  she  requested  tEAA  to  .  "consider,  holding 
up  fundinfe  tor  the  ?ollce  Department  of  Philadelphia,  until  such  time 
as  By  complallnrt^r  r<?sol^^       letter  frcmpenelope^  Brace  to  theXaw  - 
Enforcement  Asiiistance  Admlnlstratlonji  Ju>^  30,  1973**  In  February  1974, 
LEAA  liifprme4  her  that  the  City  of  Phaadelphli^  Had  failed  to  undertake 
•Voluntary  compliance  with  the  civil-rights  llws  and  regulations 
alf ect,ing  the  Philadelphia  police  Department  as  a  recipient  of  funda    .  * 
from  the  Law  taforccnent  Assistance  Adminlstratioh."  Lettet  from 
Herbert  C.  Rice,  Director,  OCRC,  tEAA,  DOJ,"to  Penelope-^Brace,  Feb.  4, 
1974*  *  •  ^  . 

1022,  The  only  corrective  action  the  Philadelphia  ?olice  Department  has 
taken  has  been  insufficient.    During  the  fall -of  1974,  the  Philadelphia 
Police  bepattment  established  a  "pilot  project"  whereby  Ife.  tes^orarlly 
ej^jloyed  twenty-two  ,$^OMn  as  police  of f i^ccfs  with  the  same  duties  and 
responsibilities  of  the\more  than  6,000* current  "patrolmen." 


*|:he  fact  that  the  ?hilad0lpkla  Police  Department  continues  to  • 
receive  funds  means  that  not  only  is  LBAA  funding  a  discrtmiitatory 

program,  in  violation  of  both  lEAA*a  eqMal  employment  opportunity  regit* 

•  1023  •  * 

lacion^and  the  Critrse  Control  Act,        but  that  I£M*»  credibility  as  a 

'lav  enforcec^nt  agency  is  diminished^         Otftet  police  departnJfettts  with 

dlf criminatory  practices  similar  to  thijse.  fallowed  in  Philadelphia  can  , 

  <5 

observe  that  no  Federal "action  has  required  thpir  icwediate  correcfcion* 


1023*  LEAA  stated: 

mtA  has  moved  swiftly  in  civil-^ri'ghts  matters, 
con%onaht  vlth  careful  investlgatiod  and  develop- 
ment of  the  factd,  to  protect  the  rights  of  ^  , 
individuals  concerned,  and  to  effect  broad  sys^ 
temic  ^changes  in  the  practices  of  criminal  %  ^ —    '  ^ 

justice, agencies  rticeiving  LHAA.  funds.   In  so  * 
^    doing,  liBAArbelieves  that*  it  has  Jfully  complied 

with  all  applicable  laws,  regulations,  and  *- 
guidel^tnes.    June  1975  Veld6  letter,  supra; 

note  ^25^         T  ?  * 

* 

1024«  ^^A*  stated:      ;      '  ^        :  -         *  . 

LMA^s  position  with  respect  to  enforcement  of 
compliance  respodslbilitles  of  the  Philadelphia 
Police  Department  and  relative  to  discrimination 
'^because  of  sex  has  been  fully  articulated  else^ 
where  (See ''letter  of  Richard  W»  Velde,  Admlnis- 
'     trator  of  lEAA,  to.  Congrcssmart  CharlcjjJ  1. Jtrfngel,  ^ 
January  10,,  1975,  referred  to  4t  page  j?7y  of  ♦ 
/this  report/. 

In  that  letter,  tir*  Velde  stated: 

With  the  complai^anfeWrreloftated  to  h6r  position 
•  with  the  Philadelphia  Police  Department,  and  the  . 
difficult  issues  of  discjctmlnatlon  because,  of  sex 
-    being  considered  in  an  orderly  manner  by  the  court, 
institution  of  rproceedlngs  to  defer,  suspend,  or 
ttrraltiate  funding  seems  inappropriajte.ln_this  case* 

The  impact  upon  all  •c'ttixens  of  Philadelphia  of 
uittfertowink  the  additional  pollpa  protection  being 
provided  was  deemed  to  be  onTialance .pF more"  ^ 
Immediate  consequence  •   tbis*^  grants  ware  specif i*, 

'-^cally  oriented  to  provision  of  better  police 
protection  in  the  high  crime  areas  .of  the  yity  and 

,  the  effect  of  withdrawal  of  this  protection  would  . 
impact  harshly  on  the  citizens  least  able  to  * 
protect  t|iemsel(ves*   January  1975  Velde  letter. 


.       >       _.,J80r   "  

aany  IBM  recipients- 4rc  parties  to  lawsuits, alleging  discriminatory 

practices:  Fot^'example,  of  the  56  largest  police  departments  receiving  ' 

tEAA  funds,  26  were  payties^to  jucjLAujljfea^         Vet  as  of  February 

EEAA  had  not  examined  these  cases  to  ascertain  ££  ;:hey  show  prim  facie  , 

civil  tights  violations,  and  to  defer  funds  on  that  basis.    IBM  officials 

contend  that  tEM  cannot  defer  funding  to  a  recipient  who  is  in  violation 

of  anJXAAxlvil  rights  r«quireioent  if  the  matter  is  to  be  referred  to  the 

Civil  Rights  Division  for  civil  action,  or  if  the  ujatter  is  jalready  ^  ^ 

•  •      102'6  '  *  . 

before  a  court  of  law^  '  -  ,   '  .  , 


LBAA*s  po|5ition  is\^ot  supported  Ky  regulation* 


There  'are  no 


1025.  1975  Rijce  et  als  interview;  supra  note  728, 

"loae.  Id, 

1027#  -in  June  1975,  LEAA  stated:       '  ^ 

^ 

Because  of  the  procedural  atjtl  aobstantial 
problema  relating  to  enforceraen^v^of  com* 
pliance  rf^sponslfaillties  o^^.IB^  r^^cipients, 
pursuant  to  the  terray  of  Seoibion  Si8(c)  of 
the  Crime  Control  Act  of  1973^  mkk  will 
issue,  as  prqposed  rules,  in  the  fall  of 
1975^  Regulations  impiementlng  Section  SlfrCc) , . 
and  consider,  at  an  informal  confereneTer, 
other  modifications  in  the  regulations  and 
guidelines  effecting  LEAA*s  operations 
relating  to  civil  rights  c6mpliance«»t. 

— y  will>  in  fch6  fall  of  this  year,  propose  ' 
strpng  regulations  iropltoenting  Section  ^I8(c) 
of  the  Crfee^Control  ;Rc^' of  1973,  including  v 
^: — procedures  to  defer,  suspend,  or  lerminace 

 furidipg,  as  appropriate,  but  the  methods  by  • 

which^^^K^iafiiCT-Bisy  be  reached,  by  voluntary 
means  0^  otherwise,  are  as  varied  as  the  number 
'pf  matter*  nee^ding  resolution  themselves^. 
June* I975^yelde  letter^  supra  note  725. • 
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It  4o&^  not  i^rohibit 


regulations  vhlch  lialt  tSAA's  actions  in  the  eveiit  of  private  litiga-- 
tloni  .  there  1«  a  regulation  concetnins        action  once  the  tJlvll* 
Righta- Division  has  filed  suit  against  a  noncoinplying  recipien^^ .  but 

thi»  regulation  is  aiased  at  coordination.   It  merely  requires 'that 

•  '  -  / 

IBM  cDtvsult  with  the  Civil  Ri^hM  f-«pther— 

action  with  respect  to  the  noncotaplying  party, 
any  iMk  action. 

in  it  least  one  case,  a  court  has  ordered  a  Federal/ agency  to  defer 

'  tundlng  wKere,  in  the  face  of  an  apparent  civil  rights  Violation, 
.»  .  •  1029 

jehe  agency  ha«  failftd  on  its  oWn  Initiative  to  defer  ^uAding.  1?AA 

'  •  '  *  » 

Itself  has  deferred  funding  to  the  Chicago  Police  Depatraent  which  is 

itiv(i»lved  in  litigation  as  a  result  of  •  a  ^ef er/:al  by  LBAi  to  the  Civil 

.Kiglfer  Division,  and  the  Illinois  Stat/Pjla^lhg  Afeency  tes  de£erred 


funding  to 'the  Chicago' jblice  .DepartraGf»t  pending  its  adoption  of  an 


1028.  28  C.y.R.  I  50.3  (1974).    Thfs  iji  thp. Department  of  Justice  Guide- 
lines for  the  Enforcenwant  of .  Tltl^  VI;  >  A 

1029  Thl«  was  the  OHlcfr  of- Rfcv.enue- sBaring,      Che  Department  of  the 
Tre*iury  which  was  ordered  fb  defer  funds Ito  the  city  of  Chicago. 
SbS  V.  Shuitr,  Civ.  !io.  74.2^8  (D.D.C.  Dec.  IS,  1974).  (Interim  Order). 
The  Department  of  Justice/had  •"l-t  against  the  citytpf  Chicago 

»-  after  IIM  had  ieferred  .the  casetto  the  Civil  Rfghts  Division  on  the 
basis  of  its  findings  of  jdlscrimlnatfry  employment  p^ractlces  in  the  Chicago 
police  Department.         Tt,,  n|^<e«ao,i^o1ice  Denartrment;  An  Byaluation  of, 
Pi.f  onnul  Practices,  prepared  for  I^EA^JX  consultants  P.  Whlsehand, 
R.  HofiUri,  L.  Seai;,  ahd  J.  Boyer  (1972),/  .T3je  1  f^'^'^^^!?"" 

Chicago  had  entered  findings  of  fafefc  showing  discrimlnafcion  in  cj^atn  • 
employment  practices  of  the  Chicago  Polipe  department,  j^United  S^tatce  v. 
City  of  Chicago.  Civ,  No.  73  C  2080,  ^EPP'^^ra.  9783  (».D.  111.  Nov,  7, 
1974)  (Interim  Order) t  •  / 


acceptable  equal  eiapioyaenc  opportunity  prograta'l^^^  . 

tEAA  officials  also  contend  that  to  engage  In  deferral  activity 
'  at  the,satw  time  t!he.Gov<irnaent  is  engaged"  in.  a  court  action  vould     .  \  '.' 
be  co*n€u8ing  to  the  recipient.  ^      With  proper  coordination  between 
the  Civil' Rights  Olvlslon  and  WAk,  however,  this\eed  not  be  the 
case.    Indeed,  if  LEAA's  investigation       accompanjflng  flnd^^S^id  ^ 
recoBwendations  arc  thorough,  both  should  be  seeking"  the  aiaivl^editis!  ^^'^^ 
'     -2^    Termination  of  Fundini^  '  "^--^ 

if.  fundlng"has  be6n' Horded  and  the  recipient  is  In  noncorapUantf^tT" 
Title "VI  apexrlflcaUy  provides  that  the  granting  agency  can.  initiate  ^ 
administrative  proceedings  for  the  terniinafclon  of  funding.   Although  not 
explicitly  8ti/ed  in  Title  VI,  the  granting  agency  nay  aifceirnativW.  refer 


1030,  Dunton  and  Strojpy  Interview,  supra  note  926,  * 
U03t.  1975  lUee-.|t.5a.._JatetKletf^^^ 

1032.  Thexe  would  be  serious  deficiencies' in  the  Federal  Govemaent'a 
Title  n  prograaj    (a)  to  the  extent  that  the  Civii/Rlghts  Division  of 
the  Departtnent  of  Justice  conducts  its  own  Investigations  of  the  cases 
referred  to  it  and  discovers  that  its  findings  differ  froa  those  of  the 
referring  agency  and  (b)  to  the  exfccpt  that  the  Civil  Rights  Division 
aika  the  court  for  remedies  ^rfilch  differ  from  the  corirective  action 
sought  by  the  referring  dgency,  In  its  attea?)t  to  secure  voluntary' 
co^llance.    Such  deficien9ie8  would  need  to  be  corrected  by  Increased 
5!*  7?°^*  5**  federal  agencies  from  the  federal  Programs  Section  of  the 
Civil  Right*.  Division.    Sec  chapter  -9  infra. 

'♦■'*^«-i«w-  '  -V 

1033.  1»EAA  informed  this  Commission,  "Problems  relating  to  deferral, 
iiispenalpn,  or  termination  of  funding,  and  the  application  of  Judicial 
B&nctionai  are  cohaidered  in  some,  detail  in  the  Master  Plfn  tdescrlbed 
in  note   825  ■upral...."  June  1975  Veldc  letter,  supra  note  725. 
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the  mttftr  to  the  Civljl  Rights  Division  of  tha  Departjaent  of  Justice* 

liBSA  has  tsade  little  me  of  these  sanctions,  especially  the  sanction  of  " 

fa«di  ^tttlnatioh*   I€M  staff  states-  that  the  agency  has  never  terminated 

funding  because  of  a  tivil  rights  violation,  tt  huB  referred  four  cases 

^  1035 
.to  the  Givll 'Rights  Division  of  the  Dep3r4:ment  of^ Justice,         Two  of 

these  casea  have  been  in  the  public  eye  and  LEAA  admits  to.  their  identity: 


4034>  Xitle  'VI  of  .the  Civil  Ri^its  Act  of  1964  statesJ 

<k)opl^ance  with       requlrcaclAt  adopted  pursuant 
to  this  section  ^miiy  be  effected  (1)  by  the  termi- 
nation of  or  refusal  to  grant  or  to  continue  ♦ 
assisti^nce  under  such  program  or  activity  to  any 
recipient^  as  bo  ^h<m  there  hils  been  an  express 
finding  6n  the^record,  after  opportunity  for 

hcanthg>  of  d  failure  to  comply  vith  such  \ 
requiriM^hts,  but  such  termination  or  refusal  ,  ^'^ 

shall  be  limited  to  '  the  particular  political  / 
entity,  or  part  thereoJ,  or^ other  recipient^, 
;    as  'to  whom  suchf  a  liij^tng  hjM?  been  mad^  and  ^ 
shall  be  llmited  ^in  Its  effei^t  to  the  .particular 
program^  or  part  thoreofv  to  whichsuch  non- 
cdi^liattcc  has  beeli  so  formal/ or  (2)  by  any 
oth^r  means  authorised  by  law^  .  [Bapbasis  added*  ]  ^ 
42  VvS.C.  I  2OQ0d-l  a974).  , 

The  Department  t>f  Justice*  at  Title  VX  regulation  Refines  other  meaps  , 
authorized  by  laws  ^  *  -  * 

Such  othfer  means  include^  but  are  -not  limited  to, 

(1)  appropriate  pXumiuJlugybrought  by  the  Department 

of  Jtistice  to  enforce  any  rights  of  thp  United  States 

jrnder  any  law  of  the  United-States,  or  any  assurance 

or  other  contractiial  undertaking,  and  (2)  any  app^llci^blc 

proceeding  under  State  or  local  lav.    28  C.F.R.  ^2.108(d)  (1974) 

•1035.  Duncon  «ind  Strojny  fat;ervl(w/'¥upWii6Ee  ^26. 
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.    ^  ^      -  1036 

the  Chiaigo  And  Philadelphia  Police  Departments.        JLBAA  would  not 

1037* 

provide  Cottttieslon  staff  with  the  names  of  the  other  two  departments. 

One  aigufflcnt  set  forth  by  the  Departiaent  of  Jiistlce  against  fund. 

tetaijQtttloa  is  that  it  risks  "i>otentlal  injury"  to  the  intended  bene- 

1098 


-|iciarr«8  of  Federal  MsUianqi^r      And  the  Director  of  OCRC  hss 


\ 


argued  that  fund  termination  would  only  serve  to  hurt  tKbse  programs 

1039^ 

that  liEM  funding  wss  designed  f:o  help.         This  Cocanlssion  helieves 
that,  on       contrary,  fund  termination  can  he  extr^nMU.y  effective, 
with  alhlBii /iajuiry  to  intended  beneficiaries.    For  example,  between 
the  pasMge  of. the  Civil  Rights  Act  in  1964  and  March  1970,  HEW 

1 

initiated  approjcfmately  600  administrative  proceedings  against  non- 

1040  *  ' 
coaplylng  school  districts.         In  400  of  these  cases,  HEW  found  thit 

the  school  districts  caroe  into  compliance  following  the  threat  of  ter* 

minstion,  with  no  need  for  termination^    In  only  200  cases  were  funds 


1036.  Id*  The  PhilkSetphla  and  Chicago  cases  are^  j^lscjisaad  on  p*  378 
and  p#  38i  supra,  tl^pectively,  ^  ^  ? 


1037#^,1975  Rice  jjiji  al.  interview^  iiupra  note  728^ 

^  *I038#   Brief  for  United  States  of  America  as  Amicus  Curiae  at  88,  Player. y« 
S^ata  of  Alsb^  Depsrtmenft  of  Poyiio^s  and  Security/  Civil  No\  3835-N 
(M»D,  Ala»,  filed  Nov.  17,  1972. X 

1039,  July  1973  Rice-  interview,  supra  note  '813,, 

1040.  !thaf •  dlttrioti  -r«c«ivea  uottlcnr  -for  heatings.  Brief  for  Plaintiff i 
^palleti  at  7  Adatai  v.  *Richardion,  480  F. 2d  1159  (D.C.  Cir.  1973). 
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-  -terminated,   im  subsequently  defier^ined  th«t  ccpUance  «a.: achieved  j^^^^ 
e„d.F.deral  assl.at^nce  warrLstored  in  all  but  four  of  these  districts. 
*The  principXe^reasou  for  lEAA's  failure  to  iiii^e„sanctlon  of    '  * 

:  s,         .•  -  Jr  ^ 

_  fund  te^ination  has- been  that.  tEAA  has  a  stro'hg  preferencerfor  judicial 
rathdr  tbaa-.adtoinlstea^e  remedies,  tot.  Title  VI  violations.       This    _  - 
preference  is  re£lected_in  LEAA's  4qual  ^ployn^gt  opportunity  regulations, 

^ich  provide  that:  ' 

^    ^  -  .  *.  * 

Where  the  responsible  Department  official  defi&rmincs 
that  judicial  plroceeding8...are  as  likely,  or  ttore 
likely  to  result. -in  compliance  than  administrative 
proceedlrigs.*»,  he  shall  Invoke  the  jydici^\ remedy 
rather  than  the  administrative  reoedy.  1043 

^"*Mor«over,  the  Departoent  oi  Justice  iii  an  amicus  brief  in  Player  v.  State 
nf  AlabMna  Dcnar^nu^n^.  of  Pensions  and  Security  argu^*!  that  "t>e  iegislative 
history  of  Title  VI  supports  use  of  ^he  injunctive  remedy  in  priefere-hte  to 


i 


1041.  IffiH  restored  funding  upon  receipt  of  a  satisfactojq^  desegregation  plan 
or  assurancee  that  the  district  would  comply  with  a  pending  court  order. 


1042,  See  5s.  Commission  on  Civil  Rights,  The  Federal  Civf  7  Rif^hts  Enforcement 
Ef£ort-^A  Rfasseflsmont   34€1  (1973).. 


with  the  equal  employment  opportunity  ref,ulation. 


ERIC 


406 


386  I 

♦tenninafclod'  of  ofitUtsaz^^"  This  Qotamission  l>elieve«,  however, 
•  ^       •  1045 

preference  west  intended  in  Title  VI;   "  which  list*-  fynd 

temination  as  the  first  remedy  vfiSi'  compliance  cannot  be  achieved 

voluntarily' and  doea  not  apeciflcally  mention  judicial  remedies. 

Further^  the  UBAA:  Administrator  tccenfcly  expratted  dittatiif ictlon 


1044*   To  iupport  their  urgumcnt^  Department  of  Justice  attcnleya  quoted 
Senator  Hubert  Humphrey: 

rOlZ"^^  purpose  of  Title  VI  in  not  to  cut  off  fund*/'  ' 
but  to  end  racial  di«criiainatiott^,..ln  general,  cut 
off  of  funda  would  not  be  consistent  with  tfee  objecttvet  '  * 
of  the  Federal  assistance  statute  if  there  are  available 
other  effective  xaeans  of  ending  discriioinatlon*  (Sen/ 
^Hubert  Humphrey,  Mar.  30,  1964),  110  Cong.  Rec.  6544.- 

i»  B^ief  For  United  States  of  America  asr  itedLcus  Curiae 
atTB?,  Player  v.  State  of  Alabama  Departaient  of  Pensions 
and  Security,  -Civil  No*  3835-N  (M.D.  Ala*,  filed  Hov*  17, 

'  ♦ 

V  1045»    It  Is  noted,  too^  that  using  essentially  the  same  body  of  facta,  other 
civ|l  rights  scholifrs*have  argued  that  Congress  intended  to  aake.  fund  tsut  of  fa 
mandatory  when  compliance  could  not  be  achieved  voluntarily*   Brief  for  - 
Kenneth  Adams,  supta  note,  1040*   The  appellees  noted  that^Tltle  YI  originated 
in  the  1963  proposals  of  President  i&nnedy  which  permitted,  but  did  not 
requlrey  the  withholding  of  funds.    (See  House  Document  124.  88th  Congii., 
1st  Seas.    Message  from  the  President  of  the  United  States  ^Relative  to 
C^vil  Rights  (Ju»e  19,  1963)),»   They  noted  that  Roy  Wilfclna,  repreacnting 
the  leadership  Conference  on  Civil  Rights,  testified  to  the  need  for  Mandatory 
withholding  funds  from  recipients  which  discriminate  on  the  basis  ot  race 
or  ethnic  origin  (Hearings  on  Civil  Rights  Before  Subcckm.  Ko>  5  of  the  Housft 

Coma,  on  Judiciary^  88th  Cong,  lat  Senft.,  pfc.  TiT^  i»»>  ^Ui  )    Ti,^y  fflrgiif4  

that  this  view  ultimately  prevailed,  and  cite  statements  by  Senator  Hubert 
Muniphrey  as  tcsciaony  to -the  rejection  of  the  discretionary  approach.  They 
quote  Senator  Humphrcy-as  having  stated  that  Title  VI: 

....requires  Federal  agencies  to  take  action  to  effectuate  ^ 

the  noDdiscriittinatlon  policies.   Thic  is  necessary.  If, 

as  I  deeply  feel,  it  is  contrary  to  our  basic  political 

and  moral  principles  to  allow  Federal  funds  to  be  used  to 

support  and  perpetuate  racial  discrimination,  then  it  is 

right  for  Congress  co  require  every  Federa;t  department  and      /  - 

agency,  without  exception  ta  act  to  eliminate  any  such 

discrimination.    Statement  1of  Senator  Humphrey,  supra  note  1044*  *' 

^^^f  J'f  ll^l""^      ^"^""^      Gllcfcsteln  at  LEAA  Policy  Development  Seminar 
on  Civil  Rights  Compliance,  supra  note  372.  at  94.     '  aeminar 
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* 

with  im*8  jcellaoce  on  judicial  rfeefediea,  He^atedj 


w 

^  Xl:hl»k  •it  ia  a  very  accurate  obaeryatioa  that 

ve  perhaps  have  excessively  ^relied  oa  Judicial  -  , 
retaedies  where  in  fact  we  ^could  have  been  ©ore 
successful  in  pursuing;  an  'adttlnlstxrativ*  course 
of.  action  too.  1046' 

•    It  ia  clear  that  one  of  iSongreaa'  .principal  purposes  ia  enacting 

.  -  1047 
Title  VI  vas  to  provide  an  adainiatrative  neana  for  deaegregation. 

Tho  years  aft*r.  the  passage  oiT^itle  VI,  the  report  of  the  White  House 

Conference,  "To  Fulfill  Theae  Rights,'.'  spoke  of  this  aatteri 

3 

It  was  the  Congressional  purpose,  in  Title  VI  of 
the  Civil  Rlghta  Act  of  1964,  to  remove  school 
*  .     desegregation  efforts  f ro«  the  courts, ^here  they 

bad  been,  bogged  down  for  «K>re  than  j^4^1**  Unless 
the  power  of  the  Federal  put«!f"i»"««JH?  ef-f ectively- 
utillased,  realatance  to  national  policy  will  con-^ 
Clnue  and,  in /fact,  will  be  reinforced  .....Judicial 
proceedinga  by  the  Attome/  General  can  play  an 
lapoetant  role  in  enforcewant,  but  litigation 
cannot  be  »adfe  a  substitute  for  the  adulnlatratlve 
proceedinga  preacribed  by  Congress  aa  the  j>rijuiry 
device  of  enforcing  Title  VI.    Thoae  achool.dlatricts 
which  reaain  In  outright  defiance  of  national  policy 
-should  be  aubjetted  l«wdiafcely  to  adadnistrativic 
action,  leat  the  credlbiUt^  of  the  national  policy 
renain  any  longer  in  doubt/  1048  .  - 

I. 


1046.  StatAmnfeJjy  Richard  W.  Velde,  Adminlstnttor,  LBAA,  .at  LEAA  Policy 
Development.Seninar  on  Civil  Rights  CoapUance,  suE|a  note  872.   At  that 
saminar,  attendeea  recoaaended  that  lEAA  amend  Section  42.206  of  its  . 
regulations'  which  gives  preference  to  Judicial  reaedies  and  provide  a 
preference  for  adalniatrative  proceedings  Inatead. 

1047.  This  Co««lssion  haa  earlier  noted  that,  to  an  extent,  the  oere 
fact  df  tTw  passage  of  Title  VI  Indicates  soae  dlssatiaf action  with  the 
pace  set  by  the  courts.   U.S.  Cowrisslon  on  Civil  Rights,  FederaJ. 
Enfotceaent  of  School  Desegregation  33  (1969). 

 r--  ""^  r, 

1048.  Report  of  the  White  House  Conferencef:i;*'To  Fulfill  Theae  Rights," 
at  63.    The  Conference  was  "heir  June  1-2^.1966. 
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It  alio  «ppe«r«  thpt  the  courts  ahsre-thls  view.    IndeejJ,  they  h«ve.vlew?d 

the  passage  of  Title  VI  as*  pacing  the  burdea  of  desegregation  on 

„  ^    ^      '        1049  ^  ^.^^ 

Federal  agencies.  '  . 

Moreover,  no  sudi  preference  is  contained  in  fche.Omat&us  Crime' 
Control  Act  which  has, the  broadest  prohibition  against  racial,  ethnic 
origin,  o^tex.  dlscrlnlnation  in  LEAA-funded  programs'  and  contains  ' '  * 
the  str^^est  sadctlons:    ©andatory  fund-cut  .off,  with  the  additional 
opcioi?  oi  refe;rr«l  to  the  Civil  Rights  Division. 


1049#  The  Supreme  Court,  for  Instance,  stated: 

Confess,  concerned  with  the  lack  of  progress  in 
school  desegregation,  included  provisions  in  the 
'    Civil  Rights  Act  of  19§4  to  deal  with  the  problem  ^ 
through,  various  agencies  , of  the  Federal  Government.  ^ 
Orcen^^^  County  School  Board  of  New  Kent  County, 
391  U.S.  430,  433  n.  z  (1968)* 

The  Fifth  Circuit  went  into  greater  details  ^ 

♦Ue  read  Title  VZ  as  a  congressional  taandate  for 
5     *         change     change  1^  pace  and  r^thod  of  ^f o^clng 
desegregation.   Tiie  1964  Act  does  not  disavow 
court-supervised  desegregation.    On  the  contrary. 
Congress  recognized  that  to  the  courti?  belongs  the 
last  word  in  any  case  or  controversy.  'But  Congress 
was  dissatisfied  v^tli  .the  slow  progress  inherent  in  the 
Judicial . adversary  process .    Congress  therefore . fash- 
ioned a  new  caetKod  of  enforfieiaent  to  be  administered  ' 
not  pn  a  case  ^y  case  basis  as  in  the  courts  but 
generally,  by  federal  agencies  operating  on  a  national 
scal%  and  having  a  special  eoHjpetence  in  their  re- 
spective fields.    Congress  looked  to  these  agencies  to 
shoulder  the  additional  enforcement  burdens  resulting 
^       from  the  shift  to  high  gear  in  school  desegregation. 

^U.S.^v.  Jefxerson  County  Board  of, Education,  372  F.2d.836,,  8S2-$3  {5th  Cir.  1966) 

1050 ♦     LEAA  Infonacd  this  Cosjalasions         *  •  ^ 

^  Ho  consensus  oh...problei!i3  (relating  to  Section 

518(c)(2)  of  the  Criiae  Control  kcXA  was  reached 
at  the  Meadowbrook  Hall  Seminar  Rot^  872  supra?, 
LEAA'ff  Master  Plan  [see  note  825'^gupral  does 
consider  these  problems,  resolutlbn  of  then  being        .  ' 
a  part  of  the  regulationar  being  issued  by  LEAA 
as  proposed  rules  in  the  fall  of  this  year.    June ' 
1975  Vclde  letter,  supra  note  725 ^  ^  " 


(gci«r 509.  of  thfe  act  aUtes  th«t  vhonevftr  mk  "after  rc«ioii»t)lc 
notice  ted  epposcunity  of.  a  hearing  to  an  applicant  'ox  a  grantee"  finds 
tliat  "thara  ivt.a  tubttantial  failura  to  coaply",  with  the  act,  itt    '  . 

istpltsmntins  sagoUbiont,  or  plant  4>r  ^pplfcatiooe  atiWsted  In  accord- 

.     **.     -.^    10|1  ' 
anca  with  the*  act,    •  1£h»r-    %  .   '  '    »  -  , 

;         -  t 

"shall  notify  such  applicant  or  grantee  that  further 
pay»ent»  »hall  not  be  oade  (or  in  Itt  diicsetioa 
'     that  fiather  ^ayoenta.  ahall  not  be  tnade  for  acfcivittr«« 
in  vhich  there  i»  a  i^Vmt),  until  there  it  no  longer 
euch  a  failure. "  10S2  -.       ^      tf  . 

However,  for  civil  ri^te  violatiohe  hy^  States  or  unite  of  local  govern- 
mnta,       the  act  alee  authorizes  I£M  to  liiB^itute  an  appropriate  civil 
action-J°loncurs.cnt|«ith'the  &jercitfe  of  section^ 509,  Ihis  «o»4a,bo 
carried  jtut  by  referring*  the  caw  to  the  CiM  Sagh^fl/iviaioi^^^^ 
■Beparttaent  of  Jyeticft,  'im,  however,  has  »ot  yet  tifiam-^e'^f^ccssont 
a\:tion  requited  undfer«thie  act.  ,    .     ^.j^a^'"-  f 

1031,  42  U.S.C.  J  3757  (Supp.  in,  1973).    Thfa  aoiictiq?.  .iB  required  for 
failure  ti  coaply  vith  all  proviaions  of  tt?e  act,,  not  cerely  itajcivil  ^ 
rlghte  provisions.  Not  only  does  section  509  coii,tain  language  Mliing 
fund  tariaination  naadatory,  in  the  event  of  failure  co- vcoaply  Hlj:h  the 
set,  taction  518  of  the  act  mites  clear  tha^  the  exercise  of  set^tioa  509 
is.  mandatory  i^r  civil  righta  violations.'  1 

lOSit.  M.  .  •  , 

1053,'The  act  does  not  appear  to  provide  specifi^Kwaediea  for  civil 
fights  violftions  for  nonpubUc.lSAA  recipi«nf«i,  such  as  hoJ^titala  or 
-  tmivarsities. -  It  appesra  that  of  such  recipients,  only  the  provisions 
,of  aection^SO?  vou3,d  apply.  •  " 

1054'.  42  Tr.S,«.  I  3766(c)(3)  (Supp.  Ill,  1973).-  LEAA  is  alao  authorised 
concurrently  with  the  exercise  of  section  509  to  exercise  the  powers  aad 
Suctions  pursuant  to  JTitle  VI  of  the  Civil  Rights  Act  oif  1964,  or  take 
such  tction  at  nay  beVtov^ded  by  law. 


»  ^ 

'  Jiia. 


J*    Interag;ency  Cbordltiation 


Since  the  passage^  pf  the  Equal -Etttployroen^  Opporcunlty  Act  of.*  1^72, 
amending  Title  VII  of  thr  Civil  Rights  Act:  of  1964^      State  and  local  . 

/  '  '  V  ^'^  .  -  ^      \*  .      '  •  .         '  • 

g;^overnment:i  have  been  ^prohibited  'from  discriminating  in  their  emplpynent 
prfcticea,  and  th6  Equal  Emp-loyment  Opportunity  ^OamiaiicJn  (EEOCy  haa  been 

.reipontibXe  for  enforcing  thia  provision  through  the  processing  of  com- 

lt)56        ^  ^  ... 


/ 


priints.  '  •     1  ^  ^  *  •  u 


-  Thus,  EEOC  Aid  TmiiivirM",overlappTng  responsibility  for  equal        ^  ' 
emplojnacnt  opportunity  in  State  and.  local  govemlaent  law  enfprceiaeht  pro- 
gram*.   Anothey  Federal  agency  vhich  alio  shares  with.mA.  the  reapoof ibj^llty 
for  ensuring  equal  opportunity  in* some  law  enforcement  programs  is  the  Office 
of  Revenue  Sharing  ((»S)  of  the  Department  of  the  .Treasury.    CSIS  provides. 

Federal  asaiatance  to" State  and  lodal  goverpments  which  fl»y  he  uied  for  a 

~~  1057 
broad  range  of  program*,  including  police  and  correctional  activities. 


1055.  42  U.S.C.  5  2000e  et  sga.  (Supp.  II,  1972). 

^"^  noncomplying  privdte  enployera,  EEOC  does 
TvVT      %  ^T'  ^°        noricooplying  State  and  local  |ovemnent8. 
EROq  can  refer  State  and  local  .govemt»«nt -.cases  to  the  Departo^nt  of 
Justice  for  action.    42  U.S.C.  f  2000e^5  (Supp.  il,  §72)  '  S 

1  EEOC  are  discussed  furth^?  in '0.1  c6^-SL  on 
Vol.  y,  To  Elliinate  EmnloWn^  PiserlmWlnn  .t..  .  ni^ny  '^7^^ 

Enforce..^.  Vol.  TV,"Tfl!:o',r;.|^feg|f^^„. 
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"  '  QytiraaS-tiQC^ve  enteeed- tnto  an  agreeaenr-Hhlch  ahouH  ensure 

'     1058  .  , 
paiftlal  coordination  between  the  two  agencies.         For  exfus^le,  among 

the  terioB  x>f-  thof  #gceeisent  are  that  EEOC  will  routinely  furnish  copies 

.  1059    *.  1060 

of  Letters  of  Oetertainatioa       and,  Decisions       involving  employers 

1061  ^  ■ 

•In  revenue  shaFing^funded  activities  to  ORS.         Upon  receipt  of  a 

Letter  of  Oetenaination  or  a  Declsioa  Indicating  that  EEOC  has  /ound 

probable  cause  to  believe  that  discrimination  ^exists'  in  a  GRS-£tmde4 

"~acclvl]^^~  llic  Uireitor  of       wiii  Fnnreed  to  seek  to  ^ecuue  ^oiBpliance 

in  accordance  vich  ORS*  regulations.         LEAA  has  no  such  a^angemrat 

with  either  ORS.  or  EEOC.        .  .  „ 


10S8«  Mensoranduia  of  Agreement  Between  the  Office  of  Revenue  Sharing  and 
the  Eqiial  En^loyment  Opportunity  Cotoaissicn,  signed  by  ^ohh  tt.  Powell^ 
Jr.^  Cbairtaan,  EEOC,  and  Graham  W.  Watt,  Director,  ORS,  Oct.  11,  X9U. 
This  agreement  is  discussed  further  in  U*St  Cotmaission  on  CiVH  Rig|S^f 
The  Tcderal  Ctvil  Rights  £nforce!Bi>At  Bffort-^1974.  yol>  ;  IV.  To  Provtd^ 
^  Mscal  Assistance  120  (February  1975).  ,  * 

.  1059 /where  an  EEOC  investigation   inds  facts  analogous  %o  those^  in  a 
ca^e  previousiy^decidcd  by  EEOC,  a  Letter  of  DetermlAaUon  is  sent 
from  dtt  EEOC  district  director  to  the  respondent  at^d  th|  charging 
party,  citing  the  relevant  facts  and  issues  in  the  case  and  stating 
BEOC's  determination  as  to  whether  there  ^s  rea,ionable  cause  to  . 
believe  the  charge  is  true,  • 

1060.  It^  cases  in  which  there  is  no  EEOC  precedent  tlohcerning  the  facts 
found  by  ^n  SECG  district  office  investigation^  the  Comtaissionera  render 
a  decision  ^  to  -whether,  there  is  reasonable  cause  to , believe  the  charge 

ifl  trfue.  <  ;  ^ 

IO6I4  Hetaorandum  of  Agreement,  supra  1^0 te  1058.  "  ' 

1062.  If  the  Director  of  ORS  .finds  that  information  furnished  is  in- , 
sufficient  to  enable  him  or  her  to  m^e  a  determination,  the  Director 
must  then  send  a  letter  to  the  chief  executive  officer  of  the  juris- 
diction  In  question,  requestteg  a  response  to.  the  Commissioners  findings 
within  15  d#ys»    Memorandum  of  Agreement,  supra  note  1058*  ^  . 
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'  ■*lJfM"ny~^Eere  T8irheea~forJcbo^InaHo^ 
For|exaaple,  It  Is  confusing  fco^Stace  and  localjgover^nts  tjo  be 

-confronted  with  different  standards  or  investigators' frondi|^e¥eai: 
agencias  reviewing  the  same  matters..,  lack  of  uniformity  in  t/ithfer 

•  •  ,  -  7  • 

policy  or  enforceaent  can  only  redut«  the  credibility  of  Fejtteral  » 

agencies  and  adversely  affect  the  protection  of  the  rights/of 

T063  ■  /    ,        ,  *. 

Minorities  and  wowen.         Yet  IMA  has  not  agreed  with  de  other  two 

u^tf^ua^m.  standard  o£  coB5>llance  for  law  ehforceaent  ' 

ag<5«cles.    Moreover,  there  have  been  ina<|eqtiwte  efforts  btftweea  IMh 

«ad  ORS  end  batveiaa  XBAA  aad  EEOC  to  share  iitf orcmtioc^  coucemlng 

-complkiata  received,  investigations  conducted,  fchc'resulta  of  xnvesti-  - 

gations,  ^d  the  contents. of  any  compliance  agreen3cnts# 

Although  IBAA^has  no  such  arrangement  «?lth  either.  ORS  or  EEOC,  in 

fact,  the  extent  of  coordination  between  iEAA  aid  EEOC^has  been  dependent 

'  J.  > ' '  >  » 

upon  the  extent  to  which  the  LEM  regional  offices  have  established  a 

^  1064 

working  relationship  with  EEOC  regional  and  district  offices.   -  The 

 ■-     ■  /- 


1063.  Differing  standards  have  been  a  problem  for  EEOC  and  LEAA.  For 
exan^le^  lEAA  reports  that  If  it  Is  called  in  /to  investigate  a  complaint 
and  learns  eh»t  tlie.  complaint  has  already  been  Investigated  and  decided 
by  EEOC.  It^wduld  like  to  be  able  to  accept  EEOC's  decision  and  begin 
laaedlateiy  with  the  c6ncll*atlon  process,  /feometlnes,  however,  I2EAA  has 
not  been  satisfied,  with  EEbC*8  work  and  has/had  to  do  Investigationtj  of 
ita'own.    1975  Rice  et  j^L.  interview,  supra  note  728 

°        ■   '     1'  .    ^  /  ■ 

1064.  ,        '  / 
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extent  of  cpordination  betr^een  LBAA  ao^  0R&  is  only  a  little  more  'cotxfptB^  * 
hensive*   When  OCRC  receives  e  cotapleint,  it  inquires  o£  that, government  if 
it  hii«  received  general  revenue  sharing  funds*   If  the  ahsiver  is  affiripatlve 
lEAA  will  cotitact  ORS^   Whether  such  a  cot^plalnt  will  be  investigated  by  ORS 
or  tSAA  is  determined  by  the  two  agencies  "and  whether  the  findings  of  that 
agenc]^  will  bet  accepted  by  the  other  is  on  an  ad  hoo  basis r 


V  ■ 

> 

;  ■  414.  .  \- 

-  -  .. 


^ Chapter^  .  * 

!•    grograa  «nd  Civil  Sight*  Ranpontibtiittita  »  • 

'  jh«  H^^et  AdBlid,»tr«clott^of  fche  De^arteeafc  o|  lU&Qr  hw  tw6  .tS*Jor, 
|»i:ogir«u.  Ic  ]?rovidet«  Htumciif  and  technical  assistance  to  State  mpIov- 
aent  security  agencies,       which  operate  Stat*  eapldjnaent  service  (JSS) 

unea^loyent  irunirance  (PI)  ofacesj  antf  it  gives  sinilar  ald_t<>  

State  and  local  govtmaehts  to  operate  manpower  training  programs.  Ifats 
report  primarily  conceros,  MA  ooaitorlng  of  ES  and  UI  offices. ttese" 
programs  are  of  spe'clal  interest  to  oinorities  and  women,  vho  have  much 
hi^er  rates  of  unemployment  than  nonmlnorlty  jualeg,'^*'^''.  * 


.1  , 


1065.,  Gett^lly,  the*^ate  agency  ofpeWing  the  employment  service' and 
un^ploymonl^^iniurance  offices  are  felCldd  'lempioyment  security"  agencies 
or  department!^.   About  10  of  the  50  State  agencies  Shave  other  titles. 
Sox  exasjple,  in  Alabama,  th6  Statc\agency  is  the  Alabama  liepartoent  of 
fadustrial  lle.lations.  \  •      •         "  J' 

1066.  Xntervie»s '  to  collect  infoisMitipn  for  this  -report  from  DOL 
Wgtonal  offices  were  conducted  during  ftscai  year  1973.    It  was  after 
these  interviews  wete-.conducted^  in  Mcemher  1973 j  that  Gcagress  ' 
pkssed  the  ComTpreheiyiive  Ewploytaent;  and  training  Ait,  radically 
changing  DOL's  responsibllitres  it,  this  area.  ,A«  a  result,  this  report 
deals  only  briefly, with  DOL's  manpower  program*.   They  are  discussed  on 
pp.  403-410  infra.     :  *      j  "   ,  . 

106'7.';Nati9iJwida^  in*l&74,  only  3.8  percJsnt  of  4ill  nonminortty  males  were 
une«ploy«d,  as  ctmpared  wtth'6,3  pejxenk\)f  all  black  females,  8.7 
percant  of  aU.blacH  males,  and  10,5  perc*n*  «f  all  blacic  females,  to 
1974,  7.5  percent  X>i  all  naies  of  Spanish  spfsking  background  and  9^8 
perceiit  of  all  »£saales  of  Spinlsh  speaking  background' were  unsmploiyed. 
Telephone  Interviews  with  Thomas  J.  Mewes,  Senior  Economist,  Bureau 
of  tabor  Statistics,  BOL,- Sepr.  ,23,  1974  and  John  Stinson,  Economist, 
Bureau  of 'Labor  Statistics,  DOI;,  Apr.-  9,  1975, 
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'  Uad«r  the  pxovitian*'  of  the  Wagner-Peyaer  Nitioael  Enployaent  i^item 

1068  *  • 
Act,        the  Menpower  A(Jiait^«tr«tlon  iprovlde*  «silst«nee  to  States  foe 

eftehUshlng  end  aeintelnlng  «y»tea»  of  public  employnent  offlLcei.  . 

The  prliaicy  dutlei  of  these  offices  include  -^estitig,  c6uns^«J,lnjf, 

to  jaanpwer  tteining,  job^pleceoentf  «id  followup  •cCi-wlties  fpr.*per80«ii 

1070  . 

who  ate  seeking  employaent.       '  The  fis  offices  take  joh  orders  lt<m 


•nployters'.  and  provide  them  with  techaical  assistance  in  such  araaT  as 

'  1071  '  ' 

-Job  d«ve1,opoeQt.         In  fiscal  year  1974,  ES  offices  in  all  States 

received  10,600,000  new  applications,  wade  4,600,000  nonagrlcultural 

and  2,200,000  agricultural  placements,  cpuhseled  2,200>000  persons, 

and  administered  1,480,000  tests.  .  . 


1068*  Wagner-Peyser  National  Employment  System  Act  of  1933^  29  0«S,'C. 
r?9-49c,  49d,  49g,  49h,  49j,  49k,  557  (1970).   Th*  Manpower  Administra- 
tion budget  for  State  employment  services  for  fiscal  year  1974  was 
$433,8Di>,000.   Telephone  interview  with  -Sbrothy  Rlefkin,  Cirector, 
Program  and  Management  Services  Staff  for  Baploymwit  Security,  DOL, 
Mar.  27,  1974...  -i^  . 

1069.  There  are  approjdmaFely  2,400  ES  of  aces  and  30,600  staff  mesibers 
spread  over  tihe  ten  federal  regions.   Telephone  interview  with  Albert 
CruB,  Special  Assistant  to  Associate  Manpower  .Administrator  for  Bnploy- 
ment  Sec^rity,  DOL,  Nov.  8,  1973. 

i070*  Wefkiti  Interview/  •uprm^note  1068*    These  flgutci  reflect.  ei?>roy- 
mxit  service  activity  end  nofthe  nmnber  of  Itidivlduele  who  ver^:,^lectd, 
coimeelea,  or  ^^eete^ee  numy  people  were  pjeced  or  counieled  twlct  mi 
•everel  teste  Were  often,  ^dodtttstered  to  the  seme  person.   Ihe  ES  offices 
pieced  3,088,.000  indtvlduels.  in  nonsgrtculturel  positions  end  220,000 
Ittdivldueis  in  egricuiturAl  positions,  counseled  1,100,000  Individuels, 
end  tested  ^15,000  Individuels.  "Xd^  ^ 

♦ 

1071.  Job  development  is  e  process  of  contectlng  employers  to  promote  Job 
for  listing  with  the  iiployment  r«rvices«   Often  this  iniqr  itnvolve.H:hr  - 
identificetion  df  tesks  invoked  in  e  perticuler  jo^  end  the  enelysls  of 
the  skills  required  to  carry  out"  those  tasks.    The  goal  is  to  divide,  the 
Job  into  two  or  more  lower-level,  lower-paylng  positions  in  order  to 
provide  employment  to  more  persons  iflthout  increasing  the  cost  to  the 
employers.  ^\  .  ^ 

/      ^'  *    *  <  '  .  .i       -  ^' 

4i6 


aspUeuca- whQ'neeti  J6b  raferi^ala,  aetilprepairad  appllcanca  in  ncjtd.  of.  • 
only  aone  Es'^aervicea  auch  at  coiinaiaiag  and  referral^  and  peraonC'wlth 
«'\^-'^sd**'^  "°  akllla  vho  require  «ifc'tnatfe  acppe  Hi.ts  jservlce^  Including 
teatlng,  couaadLlng,  tarainjing,  tfhd  xefetral.  —  . 

'  •        un.w«>loyiii|Bt  lnauranci^-ai^e0:dp^rate''iinder  ..tBe  attaaifal  pro- 

*       ylaiona- of  several  Fe^feiciil     .  aal  jQ  State  lafts;  "  sty^tea  tiave  dir^^  . 

■       xeaponiittoity.;ior  estaUiahlng  and^paraatig  tfatfir 

although  the  Manpowar  'Adainiatration  "providca  ieaderahlt*  fox;  their 
' «  ,  f  1074  '  '     •  ■ 

^      developaent,  laptovenent,  and  operation..       <  State  uneaployigent 

*'  Insutjince  offices  arc  funded  partly  through  Federal* monies  under  the. 

.    .  -        -  1075  . 

^  Social  Security  Act  and  thet  Federal  llnemploymsmt  Tax  Act       'and  In 

.  ' '    '  1076"  ; 

< part     through  State  tax  collection*      '  Employers  also  pay^lnto  Ifi^ 


1072a  Applicants  to  a  particular  ES  office  xmist  reside* In  t\\4  area 
served  by  that  office-.  * 

"1,073.  Theae. Include  the  Wagner-Peyaer  National  Boploymfnt-^yaJttepiJteJLjaJL 


1933>  29  U.S.C.  I  49-49C,  49d,  49g,  49h,  49j,  49k,  557  (1970) j  Social- 
Security  Act.  42  U,S.C.  I  501-504;  I  1101-1108,  1  13Ei-1324  (1970)j 
Federal  Unaoployiaant  Tax  Act,  26  U,S.C.  f  3301  et          (1964)  j  Manpower 
Developoiint  and  Training  Act,  42  U.S..C.  .1  2571  at  •an,,  (1964) J  Baergency 
Unfa^loynent  Compenaatlon  Act,  aa  aipended,  26  ifTs.C.    Sf  3301,  3302 
(1964);  Enploynent  Security  Aaendment«,  26  U.S.C, *§  3301  et  seal  (1964);  • 
29  'J.S.C.    il  49d  '(1964);  42  O.S.C.  I  1101  efe  aeo..,  f.l32Tet  acq.'. 
H400c^l964).    ^      -     ^     ^ 

:;»4$7.4*.    ?it«!re*aVe  lppe^^tely.18,000  Ul' offices,  aome  of  which  a 
]  Tfliiadnal  or  tampotaty,  and  approjdmataly  35,000  peraona  etafilng  thoae 
I  office*.   Attachment  to  letter  fron.Sally  Ehrle,  Special  Aaaiatant  to 
the  Aarfoclate'  itanpoWr.Adminiatiator  iEor  Uneo^qviaaht  Inaurance^?^  to 
\Doloria  Bartttlngf  Equal  Opportunity  S>^i6iiaiaV»  ti.'s;  Conmiaiion  on 
Civil  Wghta,  Nov,  8,  1973.  '  ' 

,.  1075.    Social  Security  Act^  42  U.S.?.  I  5,01-504, •!  1101-1108,  f  1321-1324 
(1970),  and  the  Federal  Unansployiaettc  Tax  Act,  26  U.S.C.  f  1301  et  aeq. 
(1964-).        r  \   * 

•1076.   Telephone  Interview  with  Sally  Ehrle,  Special  Aaaiatant  to  the 
•    Aaaociata  Kat«>owar  Administrator  i5or  Unemployment  Insurance,  DOL, 
.-Fab,'  19,  1974.  •  . 
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«  certain  percentage,  gineraJDLy^aboSt  XT  pMceiic/lir'tfierr  l^mi:  :  - 

payroll*   To  be  eligible  for  VI,  the  UI  applicant's  job  my  be  tettatnated. 

.     ;    -  '  1077 

;  •  either  >by  tlie  eaployer  or  by  the  employee.         The  aaount:  of  jnoney  the 

.      /  -       ^  «  1078 

person' will  receiv«i  varies  according  to  State  law  and  jprevious  salary • 


In  fiscal  yc|tf:497J»  UI  offices  taade  $4.9  blUion^ln  payments  to  5.5  million 
.;tmaiii{rloj^^pe» 

:  >^'  2^     Ctvii  lights  Responsibilities  -  " 

jrhare  are  sevieiral  lawsv  regulations,  and  directives  which  req^uirs 
nondiscrliiination  in  State  esrployiBent  security  systems.    Host  notably, 
*^  the  operations  of  the  State  ea^loynent  service  and  unejcjiloyment  insurance 
of  fices  are  covered  by  Title  VI  of  the- Civil  Rights  /ct  of  1964,  wh'irh 

•   prohibit*  diacrimination  on  the  hasia  ot  race,  color,  ot  nation^  origin 

■         "         •  1080 
in  any  ^rlu^ram  or^activity  receiving  Federal  financial  assistance. 

Title  VI  of  the  Civil  Rights  Act  dqis  not  prohibit  sax  discrimination. 

In  1966,  the  Secretary  of  Labor  issued  Secretary's  Order  J6-66  vhioh 

.  prohibited  sex  discrimination  in  programs  operated  by  or  financed  through 


1077,,*wever,  if  the  caployment  was  terminated  voluntarily  by  the  employee, 
he  or  she  must  wait  for  a  period  of  time  before  becoming  eligible  for  un- 
empioywent  insurance  payments..  The  length  of  time  varies  from  State  to  State. 

1078.  Examlners^from  lihife  UI. off Ices.attempt  to  Interview  e^^     two  weelcs^all 
persons  receiving  unemployment  Insurance.'   The  interview  6erVes  to  aetermtne 
fiov  available  the  person  Is  f or- eo^)loyttcnt  and  gives  proof  to  the  UI  office 
that,  if  the  person  Is  'able  to  work,  he  or  site  has  been  looWng  for  employ- 
ment.   Due  to  the  examiners*  heavy  sQhedules,  tftcse  Intervlcwa  are  generally 
superficial.  ^  .  ' 

1079.  '  Ehrie  Interview,  supra  note  1076. 

•iSq.  42  O.S.C.  It  2000d,  efc  jssa.  ^(1970).  •  ^ 
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^  the  t^ppow^r  Adminliitracion.       _Jie^M?ftiqver::A&dnt^^^  .V«S_^iym  

auttibrifey  to  enforce  this  order,  using  Iqual  Employment  Opportunity 

1082     '  ^ 
Comission  (KEOC)  sex^^scriainAtion  guidelines,        but  JX)L  did  not  ' 

*dequ4teXy  inform  its  recipienti  that  thi»  requirement  iaant  hi  followed  "''^^^ 

J  .  "        1084  1085  - 

«ad  the  or^er  mm  not  enforced.         itie  <>rder  h«d  expired  in  1971,*  but 

'until  the  end  ofv fiscal  year  t974,  Department  of  Labor  staff  were  apparently 

*^  "  1086 
^tm««*re  af  itH  expiration.  ^A«  of  April  1975,  It  had  nojt  been  reiisued. 

 ^gpleneating  the  Wagner-Peyier  Act  alao  provide  authority 

for'riondiscriminatlon  in  Manpower  AdmihlBtration-aasisted  programs A 

.  tection  of  the  regulationt  states  that  it  is  Federal  policy  to  provide  ' 

nondiscrimination  in  State  employment  services  on  the  basis  of  race, 

t       *  ' 


1081*  Department  of  Labor,  Mmnpoweij.  Adminlatratiph,  Manpower  Adminitfcratton 
Mjgwal,  Title  5500  Equal  Boployment  Opportunity,  Chapter  5510  General 
Admini«tratiye  Responsibility,  Secretary's  Order  16-66,  Hate  5511,,  at  5* 

I082v  29  C.F.R.  f  1604  (1974),*   These  guidelines  are  tile  most  compre- 
hensive of  Federal  agency  .guidelines  qtt  sex  discrimination-,   Their  / 
strengt^is  and  weaknesses  arc  discussed  in  U.S.  Cooiat^sioa  on  Civil  ^ 
W-ghts,  The  Federal  Civil  Rights  Enforcement  Fffort^-1974  Vol^  V,  To 
Eliminate  Employment  Piscrimination  ch>  5  (July  X975)* 

1083.  Contracts  vith  recipients,  vhich  reqpiircd  compliance  with  Title  VI, 
-Hjade  no  mention  of  the  -Secretary'?  Order, 

1084.  Telephone  interview  with  Michael  Battles,  Attorney,  SoHcitor'a 
Office,  DOL,  Oct.  18,  1974.  " 

1085.  In  mid-197A,'  DOL  ofHcials  became  aware  of  a  littlo^known 
Secretary's  Qrder  directing  that  all  Secretary's  Orders  could  expife 
5  years  after  their  issuance  unless  other  provisions  were  ©ade^  lAy 

1J)86.  Telephone  interview  with  William  Harris,  Director,  Office  of 

Investigation-  and  Compliance,  Manpower  Administration,  DOL.  Apr.  8. 
1975t 

i 

1087.  ?0  C.F.R.  II  600.,  et  aej.  (1974). 
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creed,  color,  or  lUtloneX  origin.         No  provision  i»  made  in  the  regulations 

Ithia  section,  hottrevi^r ,  imd"»\  fii^^  '  ^ 

1089  ^ 

federal  Register  formal  guidelines  for  its  iiaplcmentation*         A  separate 

section  of  the  regulations,  containing  much  weaker  languf^e,  states^  that' it  is 

.1090 

federal  policy  to  "promote"  equal  opportunitgr  on  the  basis  of  sex»  So^ 
discrimination  1%  thui^  not  clearly  prohibited  and  this  regalation  ^obs  not 
.fill  the  gap  left  by  the  e3<^piration  of  the  Secretary's  Order  16-66 • 

Title  VII  of  the^ Civil  Rights  Act  of  1964  prohibits       State  Boployraent 
services  from  discriminating  on  cne  basis  of  rage,  ^iolaif^  1f^^ 

national  origin  in  the  services  th^  provide  a^d  the  Manpower  Administration 

1091 

requires  compliance  ^with  that  provision.         Although  enforcement  of  Title  . 

I  .  . 

VH  is  the  responsibility  of  the  Equal  Bnploynent  Opportunity  Commission, 

Kanpower  Admiiiistratlon  staff  are  instructed  to  work  with  EEOC  to  ensure*  , 
'  ^  ,  1092 

compliance  with  this  title-by  State  employment  security  systems* 

4 

The  pirincipal  document  outlining  the  Manpower  AdmlnistratijOn's  inter- 
pretation  of  its  civil  rights  requirements  is  the  CoropUance  Officers 


1088;    20  C-F»R*  f  60C8-(197J>)». 

1089*    DOL  informed  this.Coimaisslon: 

Guidelines  were  issued  by  General  Administration 
Letter  [GAL]  No.  750  in  1964  establishing  the 
position  and  resijonsibilitles  of  Minprity  Groups 
Represelntatives  •    It  is  true  it  was  a  suggested 
"  position  and  not  ijandatoryi    QhJ^n  1367  [Mar.  25, 
1970]  and  1381  [May  11,  1970)  estahUshed  guide- 
lines for  minority  group  staffing  ih  State  Boployaent 
»       Security  Agencies  and  called  for  the  incorporation 
of  proposed  procedures  into  the  respective  agencies* 
plans  of  service.    letter  from  William  H*  Kolberg, 
Assistant  Secretary  for  Manpower,  DOL,  to  John  A» 
Buggs,  Staff  Director,  OCR,  July  3>  1975. 

1090.  20  C.P.R*  S  604.20  (1974). 

1091,  42  U.S.C,  f  2000e(c)  (1970);  42  0.S.C.  3  2000e-2(b)  (1^70). 

*  >  \ 

"  109?.    Department  of  Labor^  Manpower  Administration,  Office  of  Equal 
EttploytN^nt  Opportunity  Coapliance  Officers  Handbook.  (Revised  January 
O   1972)  at  16-I7r  IJepartment  of  Labor^  Manpower  Administration,  HA  Manual, 
ER^C  Title  5500,  Equal  Opportunity  (August  1971)/   /[  g  Q 


-jtandbootu      The  Handbook  provides  an  analysis  of  the  section  of  OOL's 


tttlelnc  refetiLations  entitled  "Discrlalnatory  Acts  Prohibited." 
Th^  analysis,  prepareB  hy  WVa  Solicitor's  Office^  gives  examples 


of  how  the  Civil  Rights  Act  of  1964  applies  to  Manpower  Administration 

1095  '  1096 

progTiSps*     "    However 9  this  analysis  is  shortsighted.  Tfost  of  the 

i  »  * 

exaa^lcs  used  made  reference  only  to  the  general  category  of  ''minority," 
without  defining  i^t*    Sometimes  the  analysis  used  the  terms  "Negro"  and 
"white,"  but  no  examples  referred  to  Asian  Americans  or  persons  of  Spanish 


•peaking  background Only  one  referred  to  Native  Americans* 

Admittedly,  If  the  reader  of  the  Handbook  had/lmaginatloh,  he  or  she 

could  speculate  as  to  how  some  of  the  examples,  might  apply  to  a  variety 

of  raclal^and  ethnic  groups.    Some  forms  of  dlscriminajtion,  however,  which 

1093.  Compliance  Officers  Handbook,  supra  note  1092.    Ttie  handbook  ^provides 
^  guidelines  to  equal  opportunity  and  program  staff  for  Implementing  DOL 
equal  opportunity  policies  and  requirements* 

^  ,  1094.  29  C^F^R.  ^31*  ec  se^.  (1974)* 

1095.  Some  of  the  examples  listed  are: 

•  Job  development  is  done^for  whites  but  not  for  . 

minorities.... Employment  Services  refers  whites  I 
but  not  minorities  to  jobs  as  xeceptlonists.  *  I 
Posted  or  de  facto  segregation  in  seating  arrange^ 
ments  for  applicants.. ..State  employment  service 

^  falls  to  notify  minority  cowttunity  that  Job 

placement ^services  are  available  on  a  nondiscri- 
minatory basis.... Negro  waitresses  are  referred 
.  to  Negro  operated  restaurants  or  restaurants 

located  in  predominately  Negro  neighborhoods; 
white  waitresses  are  not  ^ref erred  on  these  orders. . . . 
Negroes  addressed  hy  first  names  while  white  appli- 
cants are  addressed  by  their  last  names  with 
«  '  ^  courtesy  title8.«.«T?egro  high  school  youths  are 

*        '       *       counseled,  to.  enter  Job  Corps  while  white  youths 

are  counseled?' to  vocational  schools  and  institutions 
of  higher  learning*    Compliance  Officers  Handbook, 
suorg  note  TQ92^  23-30. 

1096.  In  July  1975,  DOL  wrcte  to  this  Cooidission: 

The  COmp^l^ce  Officer's  Handbook  has  been  revised 
since  you? Invjisfciga^ion  and  is  now  in  clearan^te# 
jThe  revised  edition  acknowledges  the  discriminatory 
use  of  tests  and  an  .oversight  responsibility  Imposed 
CD  ir  ^       Department  of  Justicfj.   Kolberg  lettijr,  supra 

*  note  1089.  ^    4gX^  '  * 
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o«ur  prtttMirily  with  regard  to  npn-bl«ck  nlnortty  groupi  werfc  not 

« 

ottitlonccl*   For  exatoplei  language  requlret&eQti  have  been  used  to 
diacrlialntte  againrt  petioni  whojp.e  flrat  language  it  not  Engllah#  Yet 
the  yandbook^  did  not  auggett  ctfat  Ifc  nould  be  diacriminajtory^to  ua e 
Engliah  efflployment'  teata  for  peraona  who  apeak  little  or  no  Engllah 
yhere  apeaking  Engliah  ia  not  a  bona  £lde  occupational  qualification. 
Similarly,  although, height  requirementa  xnay  be  tuied  diapxoportionataly 

to^^iiiaqtplify  women,  Kexicilt  Americena,  Puerto  Ricana,  and  Aaiat) 

'"^^'^      '    1097       t    N       ^  .         '  , 

Americana,,     '  thelHandbook  doea  not  apecify  that  employment  aervice 

"officea  muat  refuae^-^J:ifc#ccejjf  Job  ordera  fro©  ec^loyara  who  specify 

100  } 

height  requirementa      which 4re  not  bona  fide  occupational  qualificationa 

in  a  Job  order  ioKg  «»  an  example,  a  private  aeouritj^or  .detective  force. 

Moreover,  the  analysis  did  not  make  clear  that  the  activities  pro- 

hibited  with  regard  to  minorities  were  also  prohi!5ited  with  regard  to 
^099  * 

women*^        FarVs^ample,  while  the  Handbook  notes  that  it  vould  be 


1097«  The  law  Enforcement  Aasistance  Admlniatration,  0epartment  of  Juatlcet 
notea  In  ita  Equal  Rlghta  Cuidetinef  of  Kerch  9,  1973»  that  aoch  dlacrimi^ 
nation  may  occur.    38  Fed.  Reft.  6415  (1973). 

1098.  For  a  further  dissuasion  of  height  requirementa  see  ch»5, 
law  Enforcement  Aaaiatance  Administration,  p«  308  supra. 

^1099.-^  For,  exampU,  the  Handbook  notea  that  It  would  be  discriminatory  if 
whitea  on  unemployment  were  considered  tcnaultable  for  menial  joba  and 
blacks  were  not.    Compliance  Officers  Handbook,  aupra  note  1092  at  33.  >Such 
a  characterisation  would  permit,  whl^tes,  but  not  blacks,  to  receive  unem-  . 
ployment  coiq^nsation  despite  vacancies  for  menial  jobs«   The  Handbook  does 
not  note  that  i|  women  on  unemployment  were  * character ixed  as  suitable  for 
traditional  female  employment  auch  as  clerical  or  domestic  work,  while 
men  were  not,  this  also  momU  be  discriminatory* 

]  Only  a  few  of  the  exaa^les  would  not  be  applicable  to  women.    In  particular, 
•    one  refetxing  to  minority  neighborhoodji  seems  Inapplicablei  alnce*  in  general 
*  residential  houali^  ia  not  sex«segregated«   The -Handbook  doea  contain  an 
analyals  of  what  con)ititi^tes  sex  discrimination,  but*  this  is  limited  to 
a  short  discussion  of  bona  fide  occupational  qualifications;   The  ^Handbook 
notes,  iot  exsimple^  that  preferences,  of  coworkers  and  beliefs  about  women 
in  gerieta^l  cannot  be  tisfd  to  set  bona  fide  occupational  qualificationa, 
^  Coiylianee  Officers  Hacfidbookt  aupra  note  1092,  at  83. 

EI^C  .        \'  - 


dlscriitiiuitory  if  bltcki  were  addreased  by  first  nmoB  and  ^hltes  addressed 
hy  iMt  moHit  wl'dT courtesy  titles,  it  does  not  suggest  that  women  too  should 
be  addressed  by  thtir  last  nsoes  vit*  a  courtesy  title,    Further,  there  wi^re 
.no  exai^Ies  shoulng  the  types  of  jactions  vhich  could  constitute  sex  discri* 
sdLnation  by  Mpldywmt  service  or  uneiq?loyiaent  insurance  offices*  For 
exsAf^le^  OOL  staff  are  not  infor«d  that  State  esrployaent  services  camH>S 
accept  job  orders  frdla  esployerji  who  refuse  to  hire  pregnant  wooen  or 
who  wijLL  hire  votten  only  for  sex-stereotyped  positions*   To  aal^  clear  what  is  ze^ 
quired  to  ensure  hondiscrisdnatloh  on  the  basis  of  sex»  the'kanpower 
AdainJstration  shoul4  Incorporate  by  reference  into  its  regulations  £EOC*s 

lino 

sex  discrinination  guidelines.         Indeed,  although  cooprehensive  standards 

of  equal  es|>loyMnt  opportunity  in  general  have  been  set  by  the  guidelines 

1101- 

and  decisions  of  EEOCt.       DOL  has  not  Incorporated  these  into  its  own  « 


regulations* 


1100.  the  fuldelinas  are-Jtound  at  ?<>  C,TnTi,^AJL60K.^S^MJil97^)^ 

1-'*  « 

1101.  S««  U.S.  Comd»»ion  oa  Civil  Right«,  The  Federal  Civil  Right*  Bnforeenent 
gffortt.  Vol.  V.  To  Elininlite  Eoolevnant  Diicrifflioation  ch.  5  (July  W?"!) 
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B.  *  Miiapcw^  Traiaiog  and  Vpth  Ijoecnttva  Profyraaa 


Xlie  other  laajor  MA  activity  is  to  provide  fundiiig  Jfor  tir,$i4ttig 

mz 


ttbtk  iMfiAtivci.prograea^Xor  the  uaesaployed  and  the  wfidercqploycd* 


s  1973  wouVi>£  these  prooxaos  were  funded  under  the  Monpovei:  ^eveli^pciaEit  mA 
if  1  rt^         *  ♦  .  .  *• 

trrfiaing  Act  of  X962,  Xitlifc  I  of  the  ]^conoa4c  Opportunity  Act  of  .1^* 


and  the  Eaurgency  Baploywenir,  Act  df  1971,    In  December  1973|  the  -Co?j?p2ehen^lve 

"  X105 
BH>loyiient  and  Training  Act* (CETA)  waa  passeu,^  creating,^ 


BBtopower  revenue  sharing  program' 6o  replace  most  of  earliel"ia6nptr«?cr 


1102^'  tfndtrempioyad  worJtera  are  on  part-time  achedulct  and/osr  looktr^g 
for,  hut  falling  to  find  fulltloe  employment^  or  have  had  their  wotfcweeJa  ^ 
reduced  belov  35  hours*  Department  of  labor>lHanpower  Report  of  th^ 
Praaldeiit  (Match  1^73),  \ 

1103.  Manpower  DeVelopoent  and  Training  Act  of -1962,  aa  agended,  42  V^SS*  18 
2571-2574,  2581-2588,  2601-2603,  2610-2620  (Supp,  ITC,  X973). 

1104.  Title' I  of  the  Econocsic  dpportunlty  ActTof  1964,  aa  amended^  4?  V.sjt.  M 
2700^  et  aea*  <W70)»  *     *  ,  ^ 

in 

1105.  EnesgcBcy  ExaploynJcnt  Act. of  1971,  42.U.S.C.  M  4871-4883  (Sm*  XI,  im}, 

1106.  Cocmrab«»tve  gBployaeat  and  Training  Act  of  1973,  18  U.S.C.&.  88  e*S   ■  ^ 
(Ctm.  1975)J  29  U.S.C.  11  G^l,  802,  8U-822,  841-851,  871-875,  88l«885,  HUm, 
951^956,  981-992  (Supp^.  III^  l973>r«2Tr.S.C.      2571  note  (Swpp.  H?,  1973), 
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1X07  -.'r        -  1108  * 

progr«M*  -  As  with  the  earlier  prognsns^^     the  purpose  kt  tETA  is  to  / 

eBhmnce  job  tralnitig  and  eiuployraent  opportunitieis  for  the  ttn^mployed  and  / 

underemployed. 


'r-i:l07^ — BOL -stated^ 


It  Is  true  that  ^i^tegoricaX  .progr«us  have  heen ,  * 
replaced  by  manpower  revenue  sharing  progr^ns,  ^  Hosj^ 
ever,  the  prograai  modiels  indicated  imder  Title  HI 
of- CElA,ienerally  follow  the  outline  of  the  former 
categorical  progrMS*   Consequently^  the  priiae 
sponsors  do  liave  precedents  for  program  development* 
,  Kolberg  letter,  supra^riote  1089.  _ 

1108.  Some  of  the  programs  bp^l&ig  phased  out  are:    (1)  Job,  Optional  Programs 
(JOBS);  (2)  Job  OpportunitleV  In  the  Business  Sectors  (JOBS);  (3)  Manpower 
^  Training  and  Development  Act  (MDTA);  (4)  Neighborhood  YoutK  Corps  (NYC); 
(5)  Public  Employment  Programs  (PEP);  and  (6)  Operation  Mainstream  (OM)*  ' 

JOPS  wasr  a  program  to  assist  private  employers  In  hiring  and  training^  dis- 
advantaged and  nondisadvantaged  persons  for  permanent  employ^ehit:  in  .jobs 
vlth ^advancement  possibilities,  and  to  upgrade  present  employees  into' 
higher  skill  pfeiltions.    The  employer  wa^  reimbursed  for  the  costs  of 
•    ^training,  ;  . 

JOBS  was  a  program,  to  assist- private  employers  to  hire  unemployed  and  under- 
employed disadvantaged  persons  and  train  them  to  be  productive*  The 
participants  received  supportive  services  to  enable  them  to  perform 
successfully  iir^aningful  jobs«    Employers  vere  repaid  oa'a  fixed  unit 
cost  basis  incurred  by  hiring  disadvantaged  persons* 

MDTA  ^providpd  vocational  ,skil}  training  as  well,  as  basic  and  remedial^ 

 !educsidL<>n^«.pre^Qcati4?nal^^  *  QiLjander^the  

supervision  of  public  and  private  educational  institutions^  .  . 


NYC  had  three  major  components:    Out-of-School,  to  give  ^igh  school  dropouts 
yor|c^ experience,  skill  training,  counseling,  educatiox^  and  supportive  services; 
in-School  to  provide  disadvantaged  lOth,  11th  and  12th  graders  (or  equivalent 
ages)  paid  worlc  experieijce  in  order  that  they  continue  attendance  or  return 
to  school;  and  Summer  Program  to  enable  In-*SchQol  program  enrolleeS  to  earn 
aaoney  to  sta;]^  In  school.  *  ^ 

-  _ ,  itt- '''' 

PEP  provided  unemployed  and  underemployed'^ persons  with  transitional  jobs  in 
times  of  high  imemployment.    Participants  were  assisted  to  move  to  regular 
jobs  as  soon  as  possible*  ^  '  . 

Operation  Mainstream  was  a  program  for  ^ural  areas  to  provide  chronically 
'unemployed  adidts,  22  to  55  years  of  age,  work  experience  and  trainings 

Only  a  few  programs.  Including  the  Work  Incentive  Program  (HM),  which  is  the  * 
largest  Federal^^manpower  program,  will  not  be  affected  by  CETA*    WIN,  established 
by  amendments  to  the  Social  Security  Act  (42  U.S.C.  IS  630  et  sea.    (Supg*  II> 
1972),  provides  training  prliparily  for  welfare  recipients.   .  ,  * 


*  7     '  '  " 

1109*  A  brief  discussion  of  CETA  is  contained  in  U,S»  Commission  on  Civil 
O    Rights,  Making  Civil  Rights  Sense  Quttoi  Reverse  Sharing  Dollars  (Febrnary 
W75).  •     .  . 
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It  provides  fot  manpower  services  sucK^as  counseling;  testing,  with 
the  ultimate  goal  of  job  placeraeat;  classroom  skill  trainlag  and  reiaedial 

education;  on-the-job  training  vith  public  and  private  employers;  work 

■» 

experience  and  public  sexrvice  ^jmployment;  and  supportive  services  such  aa 

s  '  '  * 

child  care  assistance,  health  services,  and  allowances,    CEI^A  permits  State 

mo 

and  local  governments       to  decide  the  nature  and  scope  of  their  laanppwer 

im  .  .  * 

activities*         Under  CEIA  these  ji^r^sdictions  tms%  submit  general  plans  for 

these  activities,  rather  than  applications  for  each  activity  they  wisli  to 

undertake.    Once  DOt. h^s  approved  the  plans,  it  provldgs  State  and 

local  governments  vith  funds  for  ixaplementing  the  plans*    State  and  local 

govemtbentS)  in  ttim,  provide  funds  to  agencies  and  organiasations  for  the 

operation  of  laanpcwer  programs. 

^     The  act  prohibits  discrlxoination  on  the  grounds  of  race,  creed,  color. 


JllO*  All  State  governments  are  eligible  for  CETA  funds.    Local  gov^mwents 
and  consortia  of  local  govemTsents  serving  populations  of  100,000  or  more 
are  also^  igligible  tot  CETA  funds.    The  Secretly  of  Labor  can  also  approve 
grant^  to  entitles  Which  would  otherwise  be  ineligible  if  these  entities 
can  prove  exceptional  needs  Or  if  they  have  had  effective  manpower  programs 
in  -the^  past.  ^  •  . 

UU.  At  the  19H  annual  tcnveijtlon  of  the  National  Association  for  the 
Advancetaent  of  Colored  People  (NAACP)^^a  resolution  was  adopted  calling 
upon  the  Secretary  of  Labor  to  direct  ^sponsors  to  ensuri^  maximum 
participation  of  minority  membprs  in  declsloninaklng  at  the  local  level. 
The  convention  also  called  on  the  Secretary  ^o  withhold  funds,. from  any 
region  6r  State  that  is  not  in  compliance  witli  the  legislation^ 
leglslaciva  lilstoty,  and  legislative  intent  that  established  CETAn 
Resolutions  by  the  Sixty-fifth  Annual  Convention  of  the  NAACP  at  New 
Orleans,  Louisiana,  July  1-5^,  1974,  reprinted  in  The  Crisis  136  (April  1975). 
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Jumdicip,  luieioajil  origin^  b\k,  ige^  tod  political  «fftU«tlon*  or  htlietBp^^^ 
M  of  February  1975  001/  had  pot  begun  active  taoaitoring  of  thla  ptovtinicix* 
Iiidae<^inoat  lapaltorixig  of  nopdiaeriiatnftion  Iti  laanpc^rer  activltiaa  was  to 


ba;;€oajtieted  by  the  pgtoe  appnyora;  -l#eyf^-fefae  State  or  local  goverttcwtttr- 
receiving  CEti.ftmda*   Ihc  prlise  apoasora  are  not  required  to  re|K>rt  on  their 


The  graneee  aball 
no  discrimination 


ma.  rhe^ptoMbltlon  a:lao  covers  anyontf  *Jho  contracts  or  aubcontracte  with 
any  funded  program  as  veil  Is  the  funded  program  itself,   cm  rSlitiSs 


be  reiponslble'  fo?  iwauring  thafc 
,  .{prohibited  by  this  section  occurs 

■v       P=c<»p*a       which  it  has  responsibility  and 
^  sh»n  establish  in  I  effective  mechaaism  for  this 
pqrpose»  The  grajitee  loayj  as  one  possible  means 
^fi^f^i^'^^^l*        nicchanism,  assigo  the  respons- 
tbiiitgr  for  aAainiistoriTig  the  Equal  .Enjployoent 
Opportunity  (EEO)  jprograa  to  one-  individual  and  ' 
rq^irc  subgranccc^a  and  contractors  t6  prepare  ' 
.  affiroatlve  dccio^  pjahs.    in  such  cases,'  the 
,    .  grantee  may  includ^  in  its  conpreheosive  man-  , 

pover  plan  a  ddscViption  of  its  BEO  program 
_      and  the  relas^d  af|irmative  action  plans  of  . 
its  subgrantees  and  qpntractora,  including  * 
the  procedures  established=for  nonitoring  • 

, —  theafe^etivitlos.. — 5Eropo«cd-f-98r^l-{-Jl>)'»-  — —  ■  —  

.  39  Fed;  Rof^.  19917,  June  4,  1974. 

«tateoeats  of  assurance  that  they  are 
conjplying  with  nonyscrlialriation  provisions.  i  «i,«iBy  are 

""^^c       "  ^^^^  **  '-^^^  • 8'««tec.  ^ 
«!f^^^^^!*^^^i'?^''^*^'^'''       Manpower  (AMK)  in  each  JJepartmnt  of  labor 
S*Xm«JT S'*"*  prompt  inyestigations  of  all  folaal  allegaJfiSns! 

In  addition  to  investigations  initiated  by  a  complaint.  jJOL  may  choose  to 
c^duct  o^ite  periodic  cd«piiince  risvlew;  of  graatees'eZ  S^tSe  Ssencc 
of  coB.pl.ints,  to  ensure,  that  j^rograas  are  operated  without  discrLteS. 

Sf  L«fSr^f°r.r''*'*??J**"^*^^^       ^'^^^  '^8ht8  previsions  is  made, 

fLt.;f  f  f      conpli^ice  ii  not  achieved,  then  the  Secretiry^y 
ternlnate  funds  or  refer  the  «at^.ter  to  the  A^fcomey  (Kjaeral  for  ippSpriate 
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cowpilanc^  «ctivitl«»  to  th«  Mtapoifer  M4tii«tr«tion.    DOL  stated: 

ComflimcB  actlvitlel  ara  mandatosy  and  each  prJtoe 
«pon*Sr*lndicat«a  j»»  undctatandlng  of  thaaa  require- 
panta  >y  aignlng  the  Aa»H?*»«»  arid  Cartificatiotta 
atataoaiita  vhich  ate  a  part  of  hla  grant  packaKa. 
Prl»e  aponaora  alao  agree  that  they  vlU  aefc  up  con- 

 --;-^tiainia^  aaaure 

their  compliance  vlth  all  activitiea  including  equal 
opportunity  and  non»diacrimination«  Manpower  Ad- 
»lnlatration*a  regional  and  areil  pfficea  hi|y.e  ah 
"   i>veraight  reaponalbility  to  see  chat  thia  ia  done#  1113 


X- 


-    astk  regulationa  do  not  mate  clear  vhat  conatituter  die  crimination 

.1114 .  .  . 

in  CBTA-funded.  programt  •  Although  tXfL  notea  that  ifi»  Title  VI  regula- 

-      .  -  ;  ^115 

tioua  provide  thia  Inf ormaticni  and  apply  to  CBTA  program!,         DDL  has  * 

.provided  no  guidelinea  aa  to  vhat  conaticutea  ecus  dia crimination « 

atperlence  vith  HA**  attempt  to  aecure  ciVil  rights  compliance  in 

the  eariie*  manpower  training  programa  indicates  that  IXJL  should  taJte  firm 

1116  . 

steps  to  eMure  civil  rights  cowpliance  in  CSOk  programs.  First, 

cdoplaint  Inyeatigatlons  an4,  compliance  reviews  of  the  earlier  programs 

apnetimea  indicated  serious  noncoo^liance  vith  title  VI^   Among  the  more 

coitton  equal  emloyxoent  opportunity  deficiencies  veret    training  programs 

^  1117  .        ^  '  . 

employed  too  fev  minority  ataffj         there  were  no  equal  opportunity 

posters,  or  ptheV  civil  rlghta^. information  available  for  the  program 

participants;,  there  were  no  equal  opportunity  grievance  procedures;  and 


1113*   kolberg  letter,  au2ik  «o*^^  1089.      *  '  * 

IIW.^  29  C.fX  I  94*  95,  96,  98  et  sga* 

-     1115.    letter  from  Pierce  A.  Qulnlan,  Associate  Manpower  Adminlatrator,  Depart* 
mant  of  Labor,  to^  John  A.  Bugga,  *Staff  Director, •U.S.  Conmission  on  Civil 
Rights,  Juoe  13,  l974# 

1U6.   For  a  more  extensive  discussion  on  how  a  CBTA  program  can  fall  to  adequa- 
tely aerve  the  minority  population  by  underrepresentation  and  undertttillzation  in 
'  advisory  planning  councila,  ataffihg  patterns,  subcontrscts .and  placements,  sec 
New  Jersey  State  Adviacry  Committee  to  the  U*S.  Commtsaion  on  Civil  Rights, 
Hispanic  farticinatlon  in  Kanocaief  Programs  iti  Kfewsrk.  New  Jersey  (June  1975). 

1117#   There  is  no  written  directive  or  regulation  concerning  the  level  of 
minority  staffing  in  manpower  training  programs,  but  MA  staff  treat  ES  direc- 
tives concerning  minority  staff  (aee  note  1158,  Infra)  aa  ISelng  appUcible  for 
Q  inpower  training  programs.   Telephone  iritj^irvlew  With  William  Harris,  Director, 
pDir^Eflca'^  of  XnvastigatidiOs  and  Coaqjllance,  Manpower  Administration,  DOL, 

28,  1975.   ,  4:23;     .  ,     .  . 


I'  ^  '    .     .  xiis  .. 

tork  es«w«  vtr«  iii|r«g«t«d  by  t«ee,        puriog  fitesl  yame.  1973^  ttt<^~  

MitiIN)iHir  AdminittMtiosi  c&nducttd  196  t Aopll«act  xtvltvi  and  found  Bint 
pratr«  tpotuiatt  px  noncpapliMcti  with  ftdtrfl  nondlicriailt)yit:lpn  provitiont* 
•Saconjia  it  would  W  ditMtsrout  if  tht  Htnppwer  Administration**  ^ 
.  lack'iPf  f ecu»  0^  aquil  iWRployMnt  opportunity  for  voaen  vere  to  be 
xepeat«d  in  the  CgT^  cottplitnct  prograoi,   iJrtder  the  cMmpower  training 


1118*    Reabonift  to  U»S»  Qooaisslon  on  Civil  RiRhta  April  1973  oucstionnalre 
cratainad  in  a  lattar  from  7a;t:ax^  J*  Brannan^  Secretary  of  Iabor«  to 

Siiaplian  totn^  Vice  Chait^ji  U«S«  Copoiasion  on  Civil  Righte^  July  3^  1973 

hereinafter  referred  to  aa  JDOL  raeponia7»  . 

1119#   lour  of  the  pine  program  aponeors  were  in  Region  Vi  (Dallas): 
the  Allen  ^tipn  Agency^  a  contractor  in  Louieiana;  the  Gary^  Tc^e^ 
Jfob  Center;  the  Galveston  (Zexae)  Keigl|t)orhpod  Yputb  Corps  Out**of» 
School  ^rograi^;.  and  t^e  Greater  Jonesborp.  (Arkansas)  Chamber  of  Conoerce^ 
vhich  sponsored  s  JOSS  cqfitrac^*   A  f if th^  determination  pf  non* 
^  compliance  or  probable  noncompliance  was  a  JOBS  contract  in  ijPortland, 
•  Oregon^   The  other  four  program*  found -in  noncompliance  were  «n  ES  ^ 
agency  in  Hemphis,,  Tennessee;  an  Opportunities  Industrialiration  Center 
in  Indianapolis^  Operation  Jfalhatream  in  jSaint  cioud^^Hlnnesota»  and  a 
Neighboro^Qod  Youth  Cprpi  in  Saint  Cloud*   Aoiong  DOL^s  findings  in  theae 
cases  were  that  the  minority  percentage  ^f  staff  did  not  reflect  minority 
trainee  percentagej  the  black  staff  perabna  received^^ 
than  whites;  work  sites  were  legtegated;  to^o  few  ^fexlcfn  Americans  were 
in  professional  Jobs;  there  was  lack  of  comm^catiop  to  entoUeeajpf 
their  rights  to  e<iual  employnent  ppportunityf^qtual  opportunity  posters  ^ 
were-  not  displayed;  no  equal  opportunity  coordinater  had  been  appointed; 
^  ^    and  there  was  no  equal  'opportunity  grievance  procadure* 

"    In  fiscal  year  1974j  HA  conducted  112  compliance  reviews  and  according  to  > 
™  .     Hanpower  AdministrationJcecorda,  found  no  program  fponaors  in  noncompiiance. 
The  nitoiber  of  findings  of  noncompliance  ia  smaller  than  the'>  total  number 
of  violations  uncovered*  Vhether  or  pot  HA  terms  a  recipient  who  ia  in 
.  violation  of  Title  VI  tdrbe  "in  noncompliance*^depend|  on  the  ataff 
handling  the  cape.    This  U  discmased  in  p.  <|58  In&a*   The  Director  of 
^    the  dffice  of  ];nvestif ation  and  qompiianca  stated  that  he  doubta  that  all 
' program  aponsPrs  were  in  compliance  in  fiacal  year  1974*^  One- of  his  joals 
la  to  imp^pve  .the  quality  of  liU^s  civil  rlgjhts  monitoring.  Telephone 
interviacw.4rith  V^liMlRarria^  Cirectory  Office  pf  Xnveatigation  and 
CompliancVt  Hmpower  Ax^  DOL,  Kar#      1^75.  <  , 

1X)L  further  stated t  . 

;  ^  *  - 

Durijfig  "this  cottvarsatiptt,  Mr«  Harris  was  discussing 
'the  reporting  instruments  and  atated  that  theae  * 
>  instruments  were  not  adequate  t^rdo  a  proper  Job« 

1?br  example  J  the  reporting  instruments  were  not 
,  providing  the  national  office  (and  to  some  extent 
regional  oiE^^icesX  with  data.aufficient  enough  to.4aake  , 
valid  compliance  ditermlnations*   He  also  advlaed^that 
we  were  in  the^  prpcejs  <^f  correcting  this  deficiency  ^ 
O  through  the  in.£roductiPh  of  neif  or  revised  reporting 

ERIC  •         systems  which  would  provide  us  with  more  an4  better  ^ 
ma^m  Infomatioh*   Kolbert  lettgrr.^upra  tiote  10894  ^du 


ptogtaai,  Respite  authority  to  do  so,       HA  compliance  reviews  rarely 

1121 

e?i;it«iiied  equal  opportunity  for  women.         Yet  independeht  studies 
revealed  manpoVar  training  prograxas  have  not  been  very  auccessCuI 

,  nzt  •   '   

£m;  vc^oeiii   

Xhitd^  the  CETA  enforcement  program  cannot  be  aucceasful  unless 

firm  action  JLb  ^5ten  when  noncooQ)llance  la  found*    l!he  Manpower 

Administration  continued  to  aid  noma  laanpot^er  training  t^rograins  which 

,  ,  ,  -  -  -  .  ,s  ^ 

fll;20*  Secretary  ojE  I*abor,  Order  16r66>  Au||ust  1966.,  supra  note  i08l« 

1121,  See,  for  example.  Region  IX  (San  franclsco)  reviews*    Flve^  reviews 
«yere  (examined  by  Cooiaission  staff.    l?our  of  those  reviews  made  no  stentio]^ 
,oJE  i>n  Inv^stlgatioa^of  sex  diacrtmlnation.   Review  Noii^  IX«R-73-CR-'$, 
^l)C-R-73-CR-7,  lX-R-73«?R-8,  lX«R-73-CR~9,  '  ^  .  ; 

il22»  A'March  1974  study  done  for  the  Department^of  t^lfax.slis^ 
.js*«enjte^M  tr^^ng  progratos  were  being  trained  prMdrily  for 

traditioM^rlylf  female  pccupattons.   One  working  year  after  completion  of  ^ 
/./^jE**taiiigjJ'^7d;  percent*  of  female  enrollees  were  employed  in  clerical  or 
(wealth  care  jojbs^  :^f forts  to  expand  tj^s^ing  (^portunities  did  not  ln«» 
elude  f^enlSfe^ontradltipnal  training  Bj^tions  to  women.  ^iarK  Battle 
AilsoeiateSi  Evaluation  of  the  Availsbility  and  Effectiveness  of  MDIA 
Institutional  snd  l^raining-  Services       W6toen  (1974)4 


Data  In  the  Kahpc^er  Report  of  the.  President  showed  that  the  average 
salary  for  women  completing  certala  manpower  training  programs  wps. 
aivays  less  than  that  for  men*    tn  the  On-The^Job-Xraining  program, 
the  disparity  was  the  greatest.    Women  earned  ohly  slightly  more  than 
50  pejrcerit  of  what  men.jeamed.    Data  from  U#S.  Department  of  Labort» 
Manpower  Report  of  the  President  (1974) •   A  more  complete  discussion 
of  the  Impact  on  women  of  Federal  manpower  programs  is  contained  in 
tf*S.  Commission*  on  Civil  Rights,  Woman  in  Poverty  (June  1974)  . 

In  June  1974  this  Commission  held  hearings  in  Chicago  on  th^  effect  of 
Manpower  Administration  programs  on  women*  -JChose  hearings  revealed 
that  minority  women  trainees  were  not  counseled  to  enter  nontraditional 
occupations.    In  fact/ program  counselors  would>often  suggesj(f-conly 
female-dominated  occupations  as  options  for  skill  training}  foi  example, 
counselors  would  refci;  minority  female  tirainees  todoraestlc  work.  Counselors 
in  the  programs  testified  to  the  lack  of.  a  y  guidelines  or  enforcement 
mechanisms  for  ensuring  compliance  with  anti-sex  discrimination  laws. 
Ifhe*  hearings  also  revealed  that  MA  ^programs  gave  priority  In  ""job  place- 
ment  to  unemployed  male  household  heads  over  unemployed  f^aale  household^, 
Tieads.  Bven  when  women  were  placed,  they  were^given  the  lowest-paid 
work  with"  the  least  chance  of  advancement/  Hearings  Before  the  IJ.S> 
Commission  on  Civil  Rlfehts.  In  Chicago.  Xllinbls>  June  17*^19.  1974 
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/    ^  ^  U23 

ytiM  timt  the  disrcrimination  existed^        TThis  cwated  the  impt«f»ion 


that  Itf  tecomwendattons  for  compliance  need  noirtte^aken  serious  ly* 


U.5S.  Training  and  EiiployiMnfc  Service  (USIES)  and  IJeparttaentvof  Health, 
f ducatlOBi  arid  Welfare'*  (fflW)  Office  of  Education,  and  funded  l»y  HEW. 
The  iianpower  Ad«iBiiii.tr«tion  wa».  involved  in  the  skills  centers  prtndipalljr 
because  of  the-cehteA'  referral  and  job  placement  activities.    The  kan-"^ 
pouter  Adainisfcratlon  found  extensive  progrim  deficiencies  and  violations  of 
contractual  provisions,  as, well  as  viipiattohs  of  Title  ^i.   It  discovered . 
that  inferior  scrVices  were  provided  to  Spanish-aurntoed  beneficiaties 
in  counstllng  and  testing  and  tha^  there  were  different  types  of  training 
offexef  for  ainorities  an''  nonninorities. 


ih«  bapartoent  of  tabot  provided  this  inadequate  excuae  to  thia  Coo- 
flUaaion  £ot  pertaltting -nbncoapliance  to  continue  at  the  centetf: 

There  haa  been  difficulty  in  fecurlng  agreementa 
'  for  a  unified  course  of  action  irom  HEW.  Ther«r 
has  baett  satisfactory  Improvement  in  achieving 
^  -a  proper  racial  balance  of  cdienta  of  the  center, 
but  the  atirff  ia  not  yet  fully  integrated  •  The 
regional  office  ia  phasing  out  thte  project  and 
the  enrpllment  hap  been  reduced  from  450  to*  160e 
negotiations  are  contiiiuing.   DOh  response^  abpra  ^ 
note  1118. 

The  Cotanission  does  not  know  if  this  noncompliance  was  ever  resolved*  In 
April  1975)  the  most  recent  information  in  the  fij^ea  of  these  caaes  in  the 
Boaton  xf glonal  pffice  vas  a  letteir  o|  August  1971  sent  to  the.Massachusetts 
Comaission  on  Education  and  the  Massachusetts  division  of  I^ployment 
Security  stating  thafe>  funds  to  these  skills  centers  would  be  terminafced  * 
in  tabruary  1972  it  the  problems  were  not  corrected e    Telephone  intervl^ 
-with  Jamas  Stevens,  Equal  Employment  Opportunity  Representative^  ^tanpower 
Administration,  Boston  Keglooal  Office,  DDL,  Apr.  23,  i975e 
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Ocipmlgttiott  And  Staffinit .  ♦  ' 

Tfae  tfampoimt  Admlniatration  ia  Ihe  principal  unit  within  the 
iMpartMnt  of  I^bor*  to  provide,  financial  aaaidtance  to  State  and  local 

Secretary  for  Manpowr  ^^ho  reports  to  the  tlnde^^Secretary  of  JLabor^ — --^ — 


Th(ii  Manpoirar  Adminiitration  has  a  small  Division  p£  Equal  Enploy* 
.      \      ^      .  1125:  \ 

Mnt  Opportunity  (DBEO)  located  in  Washington^  D#C»  The  DEEO  once 

vaa^  an  Office  reporting  direcibly  to  the  Assistant  Secretary  for  Han«^ 

U26  * 
pmmt,         the  chief  official  of  the  Hanpo^er  Administration*    In  ^ 

,  1127 
January  1974  the  office  was  made  a  Division  located  vithin  an  Office* 

1128  * 
the  Office  of  Investigation  and  Compliance*        «  The  DjLrecCor  of  Equal 


1124«  Hie  other  units,  which  provide  such  assistance' as  advisory  services^ 
counfeling^  technical  assistance^  and  some  direct  payments^  include  the 
BBpldjrmeint  Standards  Adfliinistration,  the  Labor^Management  Services  j 
Ateinistration^  and  the  Occupational  Safety  and  Health  Administration*, 

1125*  Although  the  physical  location  of  tihe  equal  opportunity  staff  was 
once  in  the  main  building  of  the  Department  of  Labor*  in  1974*  the  staff 
ulta  moved  to  another  off ice^building  several  blocks  auay. 

sistajlt^crfLtatyjepK  HiBPJaggr.  ig  .tlie^igf ...official.,  of  the_ 
Kanpover  Administration. 

...  .  ..^  . 

1127/  Sea  U^S.  Commission  on  Civil  Rights,  The  federal  Civil  Kiahts 
Iriforcemant^gffort  (1970)  /hereinafter  referred  to  as  the  Enforceaent 
Jffort  report/*.  Although  in  1969  and  1970*  the  Office  of  Equal 
■qplbymant  Opportunity*  DBEO*s  predccesa^or  unit*  had  the  power  to 
exercise  mora  Influence  than  the  DEEO*  the  Coomlssion  noted  that  even 
that  organisation  was  ')lilcaly  to^ vitiate  an/  effective  c^pliance 
activity."*^  H*  *«=  203\i    ^  ^  ^  • 

IX2$*   Ihe  Office  o^  Investigation  and  Compliance  has  two  Divisional  the 
pther  is  the  pivision  of  Special  Review  which  is  responsible  for  conducting 
fiscal  reviews  of  MA  recipients  to  ensure  soundness  and  to  protect  against 
fraud* 


.  .  432 , 


-    ^  412 

Employment  Opportunity  no  longer  has  direct  access  to  the  Assistant 

Secretary  for  Hanpower.    Xhe  DEBO  reports  to  the  Director  of  Investigation 
iX29     *  .  *  U30  , 

and  Compliance       who  in  tarn  reports  to  the  Assistan^Secretary^  T|ie 

Director  of  tnvosrlgan^ions  and  t^onmilanco  faac^.tuakjsn  tm  Wt^^  r<ri^   


iJBplScntatlon  of  M*s  Title  VI  program.    He  reported  that  he  has  received 

support  in  this  role  from  the  Federal  Programs  Section  of  the  Bepartroeht 

^  i^3l 
of  Jt{8tice  under  Executive  Order  117(S4- 


1129.    DOL  informed  this  Gonniissionf 


jB^lkrcctor  of  the  Officie  of  Investigation  and 
CoiapHanc^  (OI&C)...is  a  meidbcr  of  the  Assistant^ 
Secretary's  Executive  staff.   The  Director  of 
OXS^  has  a  icesponsibility  for  promulgating.  EBO 
po^licy,  guidelines^  and  procedures.... Kdtberg 
letter,  supra  notfe  1089.  ** 

1130f.    See  Exliiblt  10  on  p.  413  infra. 


11311   April  1975  Harris  interview,  supra  note  1086.  Executive 
Order  No.  1176^  <1974>  gives  tlie  Departnient  of  Justice  responsibility 
for  Wrscelng  Federal  agency  Title  VI  enforcement.    Staff  of  the 
Federai^Programs  Section  of  tlie  Department  of  Justice  have  been  in 
the  procesi^  of  conducting  an  intensive  review  of  Title  VI  enforce- 
ment in  State  employment  services •    See  chapter  9  infra  for  a 

 ^^sjausiltan^^oO^pjiri^^^ 

Order  11764.  •  .   
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Afflong  the  ipeciflo  fiinctioas  of  the  iffeEO  reUtive  to  employiaenfc 
^lecurit^  mi  vaxttsploymnt  insurti^ce  o££lceji  are  to:  ; 
^  —Develop  policies,  objectives,  reg^lAtioae,  prbceduree, 

Sr 

 end  jtttideltnes- to  enaure  fulfllloeat  o£  the  Menpover-  

^    .  -  -  1132 

Adt^fatretiott's  civil  rl^tis  reeponeibillties. 

.    "Develop  ead  coordiaete,  through  the  Deputy  Menpower  Admini- 

*  '  *  \  '  * 

etretor,  «a  effective  system  for  coropltint  iiivestigmtion* 
—Review  end  evelu^^  ^epor taT  of\o«pl«lnt  inveatigetioias  and 
t        ipaplltnce  reviews;  toonitor  these  activities  through  date 
collection  and  field  visits  •      «  .  . 

—Conduct  or  cooxrdinati/,  as  directed  hy  the  Assistant  Secretary 
for  Manpower,  cooplaint  investigations  and  coopliance  revt<rt/s 
of  special  iioporcance#  ^       .  £  . 

^••Provide  technical  assistance  to  national,  regional,  and  ^ 

state  agency  st^ff •  ^    »  - 

-^Develop  t:^ining  and  informational  material  for  regional /staff 


and  State  ag^acl^;  conduct  training  for  regional  sta^4 
--Maintain- -Milton -with -the-^ffice-^f-J?e^^ 

the  Equal  Ero^loyment  Cotnmisaion,  |md  other  Goveriaincnt  i^gencies 
and  |»rivate  qxganizatipns  concerned  vlth  equal  opportunity* 


'H32»  Compliance  Officers  Ilandbook»  snpra  note  1092,  at  3t6*  ^  /  ^  , 

H33  Hi*  Dlvliion  produced  a  guide  to  Msisfc  tfiiB  prirae  sponsor*  and  their 
staff  111  meeting  the  equii  opportunity  re^ulreaents  of  the  *qt.  C.S^ 
Department  of  Ubor,  Minpoiier  Administrstion,  Office  of  Equal  BBpIoyne^t 
OpTitfrlSititcy,  The  Comprehensive  Baploygi^t  and  Trainteg  Actt  of  1973;  .:g<iual 
BBPlovmeot  Opportunity  Guide  f July  1974).   The  IMvl^on  also  monitored 
contrscts  for  developoent  of  technical  assistance  guides  for  Stat?  agencies, 
Department  of  Lsbor^  Manpower  Adninisfcration,  Office  of  Equal  Snplovnent 
Opportunity.  Student  lAseussion  Guide  (January  1974)  and'XessoBL  Plan 
Hotebook  (December  1973).-  POL  reported,  "Theie  guides  ^»ere  develo^eji  in 
•odulV'f«"hion...«nd  some  of  the  modules  could  be  easily  adapted  to- 
Ct£k  aAtivltles."  Kolberg  letter,  aupga,note  1089.  ,'; 

p  -  : 


^     \  415 
.  During  fiscal  yctr  1974,  thfr  principal  activity  of  this  Division 

vas  to  dftvalop  guidelines  for  the  Cotnpirehensive  Employment  and  Training 

Act  4>f  1973 •        Activities  relative  to  the  eaployment  service  and  un- 

* '  •  "t 

eoploytaent  insurance  offices-^  such  as  monitoring  of  field'ataff  compliance 

activit^iat,  were  olnimal^   DEEO  regularly  received  monthly  statistical 

reports^  suwqarrzlng  regional  compliance  activity.  While  tineas  riforts^- 

'       '  J    -  ^  '  ' 

indicated  the  nusaber  of  reviews  and  investigations,  they  told  nothing  ojT 

'  *** 

the  nature  o|  tjhe  findings  or  the  quality  of  the  coajpliance  activity, 

information  Vital  for  the  DEEO  to  parry  out  its  functions  adequately* 

Horaover,  although  DEEO 'staff  ©ade  quar tartly  trips  to  the  regions,  . 

in  Saptaobar  1974  the  DEEO  did*  not  icnow  the  cuicul^tlve  number  or  quality 

of  co!?»|^laint  invc^rtxgations  or  compliance  reviews  conducted  by  the 

il37 

regioniiLxtffices  in  fiscal  year  1974»      It  Aid  noiL.know  jwhether  agree-  ^  

i2}enta  had  been  reached  witty  the  seven  State  agencie^whicb  had  been  f  otrad 

113B 

in  noncompliance  or  prab/ible  noncompliance  more  tteft  ^  yeacir  ^eforeu^  or 


-i^hether  isny  ifiritltii^  fettvltius"  had-^ccurreH  in  these  ce^es. 


UsL  f  These  responsibilities  are  outlined  pn  pp.  ^03-310  supra ♦  In 
addirion,  this  Divldl<?n  has  limited  responsibility  under  the- Age 
DlscrJjainatlon  in  Employment  Act  of  I?6^  which  prohibits  age.  discrimination 
again^^t  persons  bej^een  40  and  65  years  o^f  age.    Whereas  the  Wage  acid  Hour 
Administration  of  the  Department  of  Labor  ha?  primary  enforcement  responsi- 
bility for  this  act.  It  has  delegated*  by  agreement,  to  tTte  Manpower  *. 
A^lnifi^krittl^.^  r98ponslblllty  fjdr  Investigating  complaints  alleging 
violations  of  tii^s       by  State  eB5>loyment  services,    Cogpliance  ,0f Clcera 
JJandbook,  aupta  n^te  1092,  .at  18.       ^  , 

1135*   .U»S*  Department ^of.  Labor,  Hanpowi^r  Administration  •*OPCS"  [Operational 
Planning  and^Conml  S^^^,m}  Regional  EEO  Activity  Report;'*  "Statistics 
/  Complaints  Activity;",  and  "Statistical  Log—RevlW  and  training  Activity."^ 

1136.    Telephone  Interview  vlth  Arthur  A»  Chapln,  Director,  Division  of 
.    Equal  Employment  OpportunitsJi^  Office  of  Inve^rigatidfi  Ithd'  Compliance, 
Hanpowe^.Acf6ilniatriition,'B0L,  l^ept*  23,  I974#r  . 

U37»    Interview  vl^th  Arthur*  A/ Chanln,  Chief,  and  George  Pfaus,^^^ual 
'Opportunity  Specialist,  Division  oJrsquaO.  Employment  Opportunity,  Office 
of  Investigation  and  Cpmpllancev  .Manpower  Administration,  DOL,]  Sept.  18, 
1575.    Mr.  fcjwipln  sr^d^.jiTir  ?f<W3  noted  that  thla  information  would  be  most 
i^as^y.  obta&tcd'froojchc.^r^  themselves.    Apparently,  the 

'   DEEO  heyer' computed  aitnii^  totals  from  ^fberoonthly  aunnnaries  they 
\   '    .  received.^^op  the  regions.   ,§^t5e  note  398  supra.  "  ,  .--i 

vtKiLl38'*  .'Idv*   These  cases  are  discussed  further  on  pp.  458*-465  infra.  ,  .  ^^^^ 
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the  chief  reiponilblHty  for  in^leaentlog  the  Hanpower  Admloiat ration  *s 

U39 

equal  opportunity  program  llee  with  the  regional  «taff •        Hxe  ten 
Asaistant  Regional  Directors  for  Manpower  (ARD^s)      of  the  Department  of 
Labor  arc  responsible  for  carrying  oat  the  '^npower  AdmiTiigtration*^g__I^. 

poHciea,  regt^^  and  procedures  relating  to  the  .elimination  of 

*  '  '  ^  1141 

discrimination  in  the  operation  of^ita  programs..,."       It  is  the  ARS^^s 

duty  to  conduct  any  negotiations  necessary., to  obtain  voluntary  compliance 

with  MA*s  civil  rights  requirements*    Within  each  region,  ARDMs  -are  assisted 

in  their  equal  opportunity  functions  *by  Equal  Employment  OpRortunity 

Representatives  (EEORs)^  and  the  ARDMs  arc  directed* to  use  the  EEORs  in  con* 


ducting  compliance  reviews  and  complaint  investigations.   EEORs  are  also 

*         ,         ^  -       '  y  Tr  1142 

required  to  provide  traintrjg  to  other  regional  staff  and  State  agencjr  staff • 


1139*  *This  assignment  of  resporislbility  is  n^t  atypical  for  the  Manpower 
Admlnlatratlon.   Risponsibillty  for  a<jtual  operation  of  all  of  ita  programs* 
lies  with  regional  staff.    The  Hanpower  Adainlsirratlon  has  offices  in  each 
of  Jhfe  Department  of  tabor  offices  in  the  10  standard  Federal  regions  •  See 
map  on  |>»  127  supra >  ^ 

Or — Thr^AHsistanc  ReglTOidrtiteec^inriyrTire  TJepartoent  of  Labor  Jor  ^"  ™^ 
Manpower  are  the  chief  regional  officials  in  charge  of  regional  manpower 
operations. 

Compliance  OCflcera  Handbook,  supra  note  1092,  at  7. 
X142.    Id.  at  7-10.  *  * 
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417     :  - 

The  OBEO  proyides  policy  guldanci^  to  the  BEORsi,  b^t  tt  has  .never  had 

any  dircctvauthodty  over  thcsn,  ntrC  ia  there  any  xs^ch^tam  id  eaable  to 

!:evi€V  routinely  the  activities  oi  resional  offices*   Ihe  relatloaship^  ^ 

betureen  the  roglonial  and  Waahington  equal  opportunity  staffs  has  b^^^^ 

tsorC  distant  over  the  past  several  years*  reducing  the  policy  influence  of 

the  BEBO  upon  the  r^ioas*   Prior  to  1972,  the  ^ashln^took  civil  rights  stSlff 

coafninica;.ed  to  pne  regional  d^l  rights  sraf  £  through  the  Deputy  Hanpwer 

Ada{nl6trats6r^  for  Boploysaent  Security         .md  the  Regional  Hanpower  Adoinis* 

1144  ^  .  t 

t^rators*  As  of  1971,  ho^-rever,  any  cotstunicatlons  to  the  regional  off  ices 


from  the  CEEO  oust  additionally  be  cleared  by  the  Director  of  Invest igat&»ia 
1145      "  . 
and  Compliance*  Any  coocsunication  from  the  regional  EEORs  to  Washiagtbn 

xsust  be  cleared  by  the  AROHs  and  the  Regional  Director  of  Labor*    In  laak-ing 

f  decisions  about  Title  VI  natters,  the  Regional  Dire^^tor  and  the  ARDH  may 

consult  vlth  many  people  vith  no  special  responsibilities  for  the  day  to  day 

execution  of  i)OL*s  equal  opportunity/ cnforcesmnt  such  as  program  or  legal  staff t 

including  the  regional  solicitor,    this  lengthy  ch^annel  of  cc^unication  can 

present  obstacles  to  effective  equal  opi»orLunity  en£orcGs:ent«    This  is^illus* 

trated,by  the  case  of  a  Mexican  Aaerican  ftasale  whose  caplojwsnt  with  the 

Arizona  Baploynent  Comlsslon  was  tenalnated  by  that  Cccs^sslon._  The  San  Kanciaco 

BEOR  investigated  the  case  and. found  that  discrimination  had  occurred •  The 

Regional  Solicitor,  however,  overruled  the  EEOR*a  findings.   The  ABJJM 


1143*    The  Manpower  Administrator  is  a  subordinate  of  the  Assistant  Secretary 
fo^  Majtpower*  ^ 

I1A4»   This  line  of  comunication  is  discussed  in  the  Enforcement  Effort'  report, 

supra  note  1032^  at  20^^  -  ' 

It 

1145.    In  1972  the  Departc-ent  of  Labor  reorganised  its  regional  offices.  Prior 
tcf  this  tiioe,  each  constituent  agency  of  the.Departraent  of  Ln^>or  Uuch  as  the 
Manpo^r  Adainistration  and  the  Office  of  federal  Contract  Codpliance  directed 
-  its  W  tregtonal  offices  from  Washington.   The  reorganixation  created  in  eich 

fiiglon  the  position  of  Regionul  Director. of  the  Departaent  of  Labor  to  coordlrate 
-  all  DOL*s  ^glonal  activities.   Evelyn  Gansglass,  Special.Assistant  to  Benjasain 
^  »urdfttsky.  Assistant  Hanpower  Adealnistrator,  DDL,  Sept*  30,  19Z4, 

•  ,438 
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accepted  the.  Regional  Sollcijcor's  ruling  as  final  and  there  was  no  further 
action  the  EEOR  was  permitted  to  take,  within  the  confines,  of  the  formal 
lines  of  communication  at  fhe  Manpower  Administration*  .Xlie  case  would  hftve 
been  closed  at  that  pointy  but  a  member  of  tiie  Vashington  equal  etaployment 


opportunity  staff  informally  learned  about  the« matter  and  requested  that 
the  Solicitor's  Office  in  Washington  be  consulted.    The  Solicitor  con- 
firmed  che  findings  of  the  EBOR  and  u!k±a^tely  the  complainant's  position 


at  the  Arizona  Commission  was  restore* 


146 


This  resolution  could  islso. 


have  bec^n  achieved  if  DOL  had  instated  regular  review  by  the  DEEO  of  regional 

office  activities.  ,  ^  '  *  "        *  . 

-  -  ^    -ivr^k^rtlri^fi^  the  Mmrp.t>wui  AdmiiilsiraLiuirh^d  37  full*  time  equal  7—   — 

employment  opportunity  specialists  with  Title  VI  responsibilities*  Twelve 

~  1147  .    ^  '  , 

of  these  persons  j^ere  In  thg  DEEO,         which  oversees  the  drafting  of  regUjlations 


and  manuals^  is  responsible  for  monitorit\g  regional  bpei^ations,  and  develop^ 


/ 


1146«    The  complainant  charged  that  In  being  passed  over'^for  the  position  of 
Equal  Opportunity  Representative  in  the  Arizona.  ESC,  she  was  discriminated 
against  because  of  her  ethnic  drigln  and  her  sex.    In  addition,  (a)  the  Equal 
Employment  Opportunity  Compliance  Unit,  In  which  she  was  employed,^  was  3is- 
Bolve*K«tt^  (b)'thc  complainant  was  transferred  agalnct  her  wishes  to  the  Mesa, 
Arizona  office?.    The  EEOR  in  Region  DC  made  an  onslte  investigatflon  of  thls^ 
complaint  and^ concluded  that  the  charge  of  discrimination  was     Aralid  one, 
^  The  Regional  Solicitor,  in  an  unwritten  opinion,  did  not  aupport  the  fiEO 
*  unit's  contention  that  there  was  a  violation  of  Title  VI*    Consequently,  no 
further  action  was  taken  In  the  ReglonaJ  Office. 

The  opinion  of  the  Office  of  the  Solicitor  in  Washlnggon  reaffirmed  the 
finding  of  the  Region  EC  EEO  Unit,  and  directed  that  the  EEOR,  together 
with  a  number  of .the  national  equal  opportunity  staff  begin  conciliation  and 
mediation  efforts  "to  effectuate  voluntary^  compliance  with  Titlti  Vft  by  re- 
cotmnending  the  pronjotlon  of  the  complainant  to  the  posltlpn  of  Equal 
Opportunity  Representative  at  the  stated  salary' with  backpay."  Memorandum 
from  William  J.  Kllberg,>8Sociate  Solicitor,  DOL,  to  Arthur  A.  Chapln, 
Director,*  Office  of  Equal  Employment  Op'pprtunlty,  Oct*  lif,  1972*  The 
complainant  subsequently  was  restored, to  her  former  position,  but  she  did 
not  obtain  backpay.    Telephone  interview  with  Gary  DcRpia,  Equal  Bmploymant 
Opportunity  Representative,  Manpower  Administration,  San  Fraiaclscb  Regional 
Office,  DOL,  Sept.  1%  1974.  . 

1147..^ The*  DEEO  is  headed  by  a  GS-15  Division  Chief  1. 
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training  ana  technical  asBiatance  prograos.   There  were  25  positiona  for 
•        .  —  ^         -  1148 

-  fttUtim  aqUaX  opportunity  apecialiata  in  the  regions,        an  average 

•  1149  -  - 

of  2.5  poattions  per  region.  , 

Xhe  grade  leyeXe  of  the*equet  opportuoity  utaff  iJa  Jthe  Kanpoyer 

Adaiinletrattor  hmve  been  it  handicap  to  effective  e^secution  <»f  civil 

1150  '  . 

tighta  reapona ibilitlea*         The  grade  level  of  ^he  Division  Chief 

la  belov  that  of  iioac  prograsi  adalniatratorB  in  the  Manpower  Adniniatra** 
1151 

Dlyiaion  Chl4f  in  deciaiona  concerning  termination  of  funds  to  noncos^lyiog 


.  U48ir  Aa  of  April  1975,  there  verc  two  EEORs'ln  Region  1  (Boston)} 
three  lEOHi  In.Ragion  II  (New  York);  two  EEORs  in^Hegion  III  (Phila- 
delphia); four  IeORs  in  Region  Vf  (Atlanta);  three  EI^Ra  in  Region  V . 
(Chicago);  two  EEORa  in  Region  VI  (Dallas)?  two  EEORa  in  Region  VII 
(Kanaaa  City);  one  EEOR  in  Region  VIII  ^Aenver);  five  EEORa  in  Region 
IX*<San  Franciaco);  and  one  EEOR  in  Region  X  (Seattle).  Telephone 

Interview  with  Clifford  Rusaeil>  Equal  Eoployttcnt  Opportunity^  ^ 

Speclallati  1)ivlaion  of  Bjual^Ecployment  Opportunity,  Office  of 
Inveatigatlon  and^  Compliance^  Hanpower  Adminlatratlon,  DOL*  April  24* 
1975.^  * 

1149«.  There  vaa  a  notriceahle  abse^e  of  females  of  all  races  and  national 
origins  aaoag  the  Kanpowar  Administration  equal  eir^loloent  opportunity 
ataff •    In  the  national  office  thiiite  were  .only  two  feMe  professionals, 
one  of  vhom  was  a  trainee,  and*of,th^  professionals  In  die  regions, 
only  six  were  women.  .  * 

USD*,  See  Enforce^nt  Effof  t^  supra  note  1082  ^  ^t  203.    *  '  ^ 

! '  .    '  *      *     *  '  . 

J.15U  In  fiscal  ,ye^r  15^73,  the  latent  jretM:  for  which  actual  figures  ^ 
were  avallable»  the  Kan^dwer  Admiriiatratldn  strff  included  one  person 
at  Executive  l^evel  IV,  one  at  Executive  Level  V,  six  at  the  GS-18 
'  level;  12  at  the  6S*17  level;  and  31  at  the  GS-?16  level.  - 
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lit*    Staffing  of  the  State  Bwlovoent  Seciirity  Systoas 

^  Although  Xltlc  Vl'  doea^  not  cover  eaployosent  practices  of 

r«cipicttts  under  all  condltipM>        Dot  Xitle  VI  reguletions,^ 

like  thoie  of  other  Federal  agencies  mke  clear  that  esaploinsent 

dltcr iainetion  it  -  prohibited  ^ere ; 

discrittlMClon  on  the  ground  of  race,  color,  or 
national  origin  in^the  eaploywcnt  practices  of 
the  recipient  tends,  .on  the  ground  of  race,  color, 
natt6nal  origin,  *  to  eicclude  individuals  from 
^  paifticlpatlon  in,  to  denv  them  the  benefits  ' 
(jr  to  subject  them  to  dl^ cfelminatioa  tinder  any 
program  to  which  this  regulation  applies USA 


nSZ.^  The  highest  2E0  position 
the  lead  EEOR*      '  ' 


n  the  region.  has^Jbeen  a  GS-14  for 


,1153^   Sectiori  604  of  the  Civil  jrjghts  Act  of  1964  states: 

Nothing  contained  in  this  title  shall  be 
construed  to  authorise  |actipn  jinder  this*  ^ 
title  by  any  department  or  agency^with 
respect  to  any  ecaployWnt:  practice  or  any  , 
employer,  employment  agency,  or. labor  ^ 
organization  except  i^re  a  prizaary  objec* 
tive  of  the  Federal  financial  assist^ance  is 
to  provide  teploymentl   42  tf.S.C*  ti  2000d-3 
(1970).  / 

II54;   29.C.P.R.  I  31.3(c)  Ci974);    *  " 


— — 1  I 


/ 


/ 


.  4.11 


Ihc  internal  employment  practices  o£  the  State  employment  services  are- 

,  intimately  related  •  to -t^li^  ability  to  practice  equal  opportunity  in  their 

,oim  programs,  and  thus  It  secas  clear  that  tOjls  provision  of  the  Title  VI 

regulations  applies  to  ES  staffing*.  Indeed,  the  Soficltor's  Office  at  the 

Department  of  Labor  ii{terprets  Title  VI  to  require  fhat  ES  staff 

115S 

raist  be  selected  in  a  nondiscriminatory  manner. 

Staffing'  of  the  State  eiaplSiyioent  security  systems  .is,  in  fact, 

f  1156  * 

area  which  netfds  close  attention*       One  of  the  most  critical 

shortcomings  of  the  equal  cinployinentt  opportunity  programs  of  State 
employwnt  security  syBttm  hss  been  their  iainorlty  and  female  staff- 
ing*   Exhibit  lllndicates  the  13  State  Employncnt  Security  Systems 
which  in  1972  had  oinprity  staffing     at  percentsges  considerably  below 


1155  •   Chapin  and  Pfaus  interview,  supra  note  11.37* 

1156^    In  the  late  I9b0*s  the  t^nnessee  and  Oklahoma  ftate  Advisory  Conaoittees 
to  this  CooKiission  ;noted  the  need  for  mor^  minority  staff,  including  counse- 
lors and  applicant' interviewers,  in  Jthe  State  etoployment  service*  Tennessee 
*Stf  te  Advisory  Cotnnittee  to  the  U.S.  Cownission  on  Civil  Rights,  Emplovtnent^ 
*  Atoinistration  of  Justice^  and  Health  Services  'In  MeWhis^Shelbv  Countv> 
Tennessie^  (August  19fe7X,  and  Oklahoiria  State  Advisory  Comnlttcc  to  th«i  U.S. 
Coim^iiaion  on  Civil  Rights,  Equal  Etpployoent  Opportunity  in  Lawton,  Oklahbtna 
:  (September  1968)  •  *  /  ^  - 

1157^    These  were  the  latest  data  available  as  of  September  1974^,  See 
l^l  423  infra*     -        »  (  *^ 
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the  fM'pcelive  State  minority  population  ptfYcentage  in  the  1970  census*  It 

#  •  * 

sbowt  that  in  }ai»£«t£ppl  «ad* Alabama  tha^  probability  that  a  nojtmlnority  }i6\xtd 

be  hirad  by  the  State  ^ploynent  aecuritrjr  aystea  vas  taore  than  eight  tines 

1159 

greater  than  the  probability  that  a  ainprlty*w6uld  be  hired* 


ilSS^^  In  Ifarch  1970»  a  General  Adminiitration  letter  ^rom  Kalcolm  R«  Lovell^ 
Bepu^  laslataat  Secretary  for  Manpower  and  Manpoi/er  Adadnif  tieetion  was  tent  to 
ell  State  Iwploynent  Security  Agenciea  Inftructlng  all  ES  agenciea  to  improve 
Int^miat  mi^^         etaffltig  by  t^ng  into  account  the  minority  population 'of  the 
area  and  the  ictual  nuid^era  of  aanbritiea  utilising  £S  facilities*  General 
Adttintstretion  letter  p^^^  i>OL,  MA,  Mar.  25,  1970.  ^ 

'Ste  use  of  State  popb;iation  figures  to  evaluate  employment  security  system 
staffing  is  conservative.    For  State  employinsnt  security  systeoui  to  be 
responii^^to  Uieir  Clientele,  their  employment  should  reflect  recial  and  ethnic 
coiaposition  of  their  clientele.    Their  clientele  is  generally  more  heavily 
minority  than  the  State  population*    Ihis  was  true,  for  example,  in  all^f our^  . 
regions  vi|lted^4>y  Conmiaslon  staff.^    In  £Li;cal  year  1974,  1^.1  percent  of 
the  total  nenr  applications  in  iRegipn  I^s;  (Bdst%>n)  ES  offices  were  minority-— — 
while  5«l  percent  o£  that  region's  population  was  minority;  in  Region  V 
\(Chicag6)  minority  applications  accounted  for  24.1  percent  of  total  new  " 
applications  while  that  region*  s  population  was  11.7  percent  minority.  In 
Region  VI  (Dallas),' 44,0  percent  of  new  ES  applications^were  from  minorities, 
while  the  population  of  the  region  was  27.6  .percent  minority;  in  Region  IX, 
36i;3  percent  of  new  applications  were  from  minorities,  while  the  population 
of" the  region  was  24.1'''percent  ninority.    Ihe  ES  data  were  taken  from  DOL, 
Employment  Service  Automated  Reporting  Sysj^e%  Employe     Service  Performance  ^ 
Ttndicators,.by  State^  fiscal  year  1974,  Tables  2  and. .6. 
Population  data  vere  taken  from  the  1970  census. 

1159*    In  Hississippif  *for  example,  minorities 'comprise  37.5  percent  of  the 
population,  but  holdonly  5.8  percent  of  the  Jobs  at  the  State  employment 
serviced    Comparing  minority  representation  in  tiie  population  with  minority 
representation  in  the  employment  service  it  is  seen  that  minorities  are  only 
.155  times'^  as  Hkely  to  be  employed  by  the  State  employment  service  than 
would  be  predicted  on  the  basis  of  their  frequency  In^the  populatlou  (5.8f 
37.5  «  .155).  ^Nonminorltiesj  on  the  other  hand,  i?ho  comprise  62/5  percent  of  the 
population,  hold  94.2  percent  of  the  Jobs  at  the  State  employment  sejnrlce. 
Thes,  nonminorltles  are  1.507  times  more  likely  to  be  employed  by  th%  State 
employment  service  than  would  be  predicted  by  their  frequency  in  the 
population  (94.2f62.5  -  1.507)  and  the  relative  likelihood  of  nonminorlty 
employment  at  the  State  employxoent  service  is  9.7  times  that  for  nonminorltles 
(U507f.l5y-  9.7).  ^  ' 
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The  low  employment  levels  of  minorities  in  these  States  are 
1160  ^  ;^ 

^^  l^^^^usable.r    In  at  least  otie  case,  the  Mississippi  employment  .security, 

{[ 

system^  the  1972  level  represented  a  decrease  JLn  minority  staffing  from 

previous  year?.    As  o{  August  1970,  minority  group  en^ploymcnt  in  that 

.      1161.  '  \' 

»exrfployroent  security  system  was  9^5  percent-.       This  was  an.  increase,  from 


.    By  1^72, 


196^  when  minority  employment  in  that  system  was  5,8  percent, 

1162    '  \ 

,  however,  minority  employment  had  dropped  to  its  1967  level.       This  drop 
is  particularly  disturbing,  since  it  occurred  after  the  Mississippi  sy^f:em 
had  submitted  to  the^npower  Administration  a  goal  that  45  percent  of 

.its  new  hires  would  be  minority.    If  this  goal  had  been  met,  at  the 

conclusion  of  fiscal  year  1972,  17  percent  of  the  emplx>yees  in  the 

.        •  ,    ,  1163. 

Mississippi  system  would  have^ been  minority. 


1160i    Deficiencies  in  ES  minority  staffing,  are  also- discussed  in:  'The  Law 
yers  Committee  for  Civil  Rights.  Under  Law  and  the  Nation'al  Urban  Coali- 
tion, Falling  Down  on  the  Job:    The  United  States  Employment  Service  and 
the  Disadvantaged  64-68-  (June  1971).  ^       .  ^ 

1161.  The  total  employment  in  the  Mississippi  ES  was  about  800. 

1162.  See  Exhibit  11  p.  423  supra.    The  unacceptable  staffing  patterns 
in  State  employment  security  agencies  are  discussed  "in  U.S.  Commission  on 
Civil  Rights,  The^ederarl  (fivil  Rights  Enforcement  Effort;    A  Reassessment 
359-362  (1973);    The  Federal  Civil  Rights^Enforcemjant  Effort;  .  One  Year 
Later  154,  155  (1971^.    In  the  latter  report  this  Commission  stated; 

Although  DOL  stressed  the  need  for  minority 
employment  to  approximate  the  levels  of 
minority  applicants  b^jLng  served,  it  is 
uncejctain  how  long  DOL^will  allow  the  States  ^ 
tq  take'  to  achieve  these  levels ^    Id.  at 
155. 

1163.  This  Commission  has  previously  stated  that  even  this,  total  would  have 
been  far  too  low  for  a  State  which  is  almost  40  percent  minority.  Id. 


These  gross  statistics  do  not  fully  depict  the  seriousness  of  the 
total  range  of  .deficiencies  in  employment  security  system  staffing, 

V 

Minoritie'e  and  women  are  often  greatly  underrepresented^in  the  managerial 

-f.        '  '  .  •  -  "       '  1164 

^c^ly6  .positions  within  the  employment  security  systems*  In 

Safely rt^ee-^fe*te-KS-systemi--Michig^^  Tennessee,  iind  W«flt 

t^irjginia—>^re  female  employees  at  the  executive  mand|erial  level  "nearly 

ci^efasurate"  wi^^  their  number  iti  the  labor  force* 

Much  of'  the  data  available  in  1972  .were  obtained  from  .the:'State  Plan 

^  1166 
of  Service  submitted  annually  by  each  State  Employment  Security  system* 


1164*    In  Region  VI  (Dallas),  for  example,  female  employment  in  ^|xecutlve-». 
managerial  positions  in  the  State  employment  siecurity  system  was;  (1) 
Louisiana,"  10.6  percent  (15  positions  out  of  142) ;  (2).  Oklahdma,^'12'.9  y 
percent  (18  positions  out  of  139);  (3)  Arkansas,  13*7  percent  (13  \ 
^positions  out  of  95);  (4)  New  Mexico^,  22Tl~percetvt  <r38;i3^_posi.tLojM 


out  of  173);  and  (5)  Texas,  6*5  percent  (25  positions  out,  of  382),  ^ 
Statistics  were  compiled  as  of  February  1972.    U*S*  Civil  Service^ 
Commission,  Consolidated  State  Report,  Equal  Employment  Opportunity 
Survey  of  Grant-Aided  State  and  local  agencies  <,(Form  OS-lOO)* 

.For  minorities,  the  disparity  in  executive«managerial , positions  was  also 
pronounced;    In  Louisiana,  Arkansas,^ -and  Texas,  minorities*  employment  in 
such  positions  was  (1).  Louisiana,  4*2  percent  (4  blacks,  1  Native  American, 
and/l  person  of  Spanish  speaking  background,  out  of  142  positions);  (2) 
Arkansas,  2*1  percent  (2  blacks  out  of  95  positions)  and  (3)  Texas,  6*5 
percent  (4  blacks  and  21  persons  of  Spanish  speaking  background  out  of  383 
positionB)^    Form  OS-10(J*    Minority  females  suf f^ered . the  greatest  under- 
utilization  at  these  levels*    Only  one  of  the  minorities  in  executive- 
nenagerial  positions  in  these  three  States  was  a  female*    This  was  a 
person  of  Spanish  speaking  background  In  Louisiana*. 

1165#    DOL  responset^supra  note  lllS*_  ^,  ; 


1166*    Each.  State,  in  order  to  get  funds  for  Stfte  employment  service  and  un- 
employment infurance  operation%  has  to  submit  an  annual  State  Flan  of 
Service*    This  report  covers  such  issues  as  how  the  State  will  spend 
its  funds,  ho^  funds  were  spent  in  past,  who  will  .be  the  beneficiaries, 
and. how  large  the  staffing  will  be*    Through  1972  HA  required  that 
data  oin  the  race  or  ethnic  origin  of  ES  employees^  crosa^tabulated  by  jex» 
be  incjiuded  In  thi,s  plan*  '  '  . 
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In  Addition  to  these  datd^  the  State  Plan  alto  required  that  iTach' 


State  fubmit  goala  for  minority  and  female  ataffing;    However,  it  contained 
n6.  ij^dllinea  JEcm  hSW  theie  goali  were  to.be.  aet.       The  State  Plana 
^^^^•viewedijb)^^lA2pr^gttith  who  were  reaponaible  ior  getting  State 

ayateiDf  to^correct  disf fc,ienciea^ih  idincrity  and  femi^le  ataffing.  Program 
ataff  reported  that  after  thilp  review.  States  with  poor  records  of 
hiring^ minorities  and  females  Were  simply  provided  with  information  on 


affirmative  action* 


^168 


A  MA  staff  member  stated  that  ti'O*  sanctions  were  ever  imposed  on 


nn^9  ~ 

States  with' poor  records  because  no  sanctions  were  availably.  DOL 

has  also  reported  that  its  reason  for  not  tak|Lng  actions  against  ^any 

of  the-  State  ES  systems  which  have  failed  to  make  a>  good  fiith  effort  to 

meet  their  establifhed  goals  was  that:  ^ 

*     '  td'do  so  would  prescribe  the  concept  *^ 

of  quota's  and  the  establishment  of  V 
fixed  numbers  or  proportions  which  ^ 
must  be  attained  rather  than  asking  for 


1167y   DOL  could  have  written  .instructions  for  developing,  goals  2dr  minority 
TOd  female  employmeAt;  simijar  ,t.o  thoat.cootained  Iji  Jleyisea  OrderU,  41 
CTP^R.  I  60-2.1,  et  sea.  (1974),  of  the  Office  of  Federal  Contract  Com- 
pliance.   Although  these  instructions  are  mandatory  only' for  F^'eral 
noncoiistruction  contractors,  the  principles  for  setting  goals  and 
timetables  contained  in  that  order  are  applicable  to  any^ployer. 

1168.  TeTLephone^  interview  with  Samuel  Becton,  JNprsonneJL  Specialist,  Office  of 
of  Administration  and  Management,  Manpower  A<J»inistratioh,  DOL,  Sept.  20,  1974. 

1169. '    Id.   ^     >  ^  ^  \ 
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..    ,  projections  of  a-  goal  which  is  .         ■  .. 

realisci*  aiid  which  is  -attainible" 

  mrovided  skilled  workers  are  avai 1- 

^bl,e  and  job  dpportuni ties  are    .   ^,  •  _ 

t  p'reserit.    1170 1  ^  v 

-  'The- principal  obi^axle^to^L^  s  enforcement  of  the  goals  state 'ES 
"officM-^et-fdS^helToi^^  Ues,  not  as  DOL  implies, 

with.a  prohibition  agaiijst  enfo^fcement,  but  rather  with^DOL's  laclc  of 
guidance  concerning  proper  methods  of  setting  goals.       If  goals  are. 
set  in  accordance  wi^i  Federal  requirements,  employers,  can  be  held  V 
accouiitable  for' making  'a  good  faith  effort  to  meet  their  goala. 
^      Federal  policy  recognizes  that  goals  which  are^,  "numerical  objec- 
:   tivea,  fixed  realistically  in  teniis  of  number  of  vacancies  expected  and 
the  number  of  qualified  applicants  available  in  the  relevant  job^market," 
'  are  appropriate  means  to  ensure  equal  employment  opportunity. 
^.Federal  poUcy  is  clear  that  if,  through  no  fault  of  the  employer,  the  ^^^^ 
"  cannofbe  met,'  the  femployer  would  not  be  subjected  to  sanctions. 

The  policy  isL  equally  clear,  however,  that  the  employer  id  required 

td  make  a  good  faith  effort  to  meet  those  goals.       '  -   —  ^   

1170,    DOL  response,  supra  note  lllS. 

1171*;  'TX)L's,  lack  of  guidance  in  this  area-JLsL..discussed  on  p.  426  supra. 

.1172.    Memorandum  from  Robert  Hampton,  Chairiaan,.  U.S.  Civil  Service 
Comnission;  J.  Stanley  Pottinger,  Assistant  Attorney  General  for  Civil    ^  . 
Rights;  William  9rown,  Chairman,  Equal  Employment  Opporturiity'Xommission, 
and  Philip  J.  Davis,  Acting  Director,  OfiEice  of  Federal. Contract  Com- 
pliance: to  U.S.  Attorneys,  Field  Representatives  of  the  Civil  Service 
'  Cottmission,  Field  Representatives  qf  the  Equal  Employment  Opportunity 
emission,  and  Field  Representatives,  of  the  Office  of  Federal  Contract 
Compliance,  Federal  Policy  oi^  Remedies  concerning  Equal  Employment  , 
Opportunity  in  State  and  Local -Government  Personnel  Systems,  Mar.  ^i,  l»7J 
/hereinafter  referred  to  as  Four  Agency  Agreement/.    See  also,  letter 
from  Richard  M.  Nixon,  Ptesident^Hhite  House,  to  Phillip  E.  Hoffman, 
President,  American  Jewish  Committee,  Aug.  11,  1972,  and  remarks  by^ 
Leonard  Garment,.  Special  CoWltant  to  President  Nixon-,  to  the  Equai 
Employment  Opportunity  Officers  of  the  Department- of  thfe  Interior,  in 
Gaithersburg,  Md.,  Mar.  21,  1973. 

1173#    Four  Agency  Agreement,  supra  note  1172# 

V 
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Contitiry^to  the  under.t.6ding  of  DOLjrogr.n,  ataff^^^^s.nctlon,  en 
be  ^ppll«d  by  COL  to  ESurfficea  which -do  not  take  . adequate  .tepa  to 
toprove  their  minority  staffing  i^atterns.    U  the  ca.e  of,  inadequate 
minority  ataffing  pattern,  which  interfere  with,  the^elivery 'of  aervicea 
to  mlnorltlea.  Title  VI  of  the  Civil  Righta -Act-of  1964  permit-  Ted^eral 
agenfciea  to  terminate  funding  of  recipients  which  discriminate  in  their 

,  diatributlon  of  Federal  assi<,tance  or -to  refer  caae.  of  recalcitrant 
recipients  to  the  Department  of  Justice  for  civil  suit. 
^  ^    The  Manpower  Administration  gave  even  less  attention  to  the 
minority ^«,d  female  staffing  of  State  employment 'security  sy.tema  in  " 
Ute.  1974  th«.  it  had.-ln-i:g7^I^^^Vcterdata^^^ 
minority  and  female"  staffing  of  State  employment  a^icurity  systems.  " 
Uata  i,ere^  to  to  be  "I'^^^g^  Federal  Gqvemment^on  Form  EE(>^4 

'  submltted.to  ehe.  Equal  Employmeri^^Op'portunity  Con.r.Iss2n/^'''Ld  DOL 


1174.  Becton  interview,  aupra  note  .1168.,_ 

1175.  Equal  Employment  Opportunity  Commission,  Form-EEO-4.  This  form 
■which  must  be  completed  bv  <?^■^-  .„a  i      ^  -^^.^  xnxa  iurn^ 

on  the  r7ce,  etSclS    «d        J    ii  -^clts  data  , 

5lciaT~  ^^^^ 

:u:::?ie~^ 

.it  available  for  a  periJd'orj^ee  Je.ra  '  i:  Zf.  '"'^ 
sample  of  employers  having  LlZlr,  it     a        addition,  «  rotating 

•fch  year  to'sub':"  Ehe  ^'pj  jLn"  d  t.'"  o'  h:iiS"%"'''.'* 

Equal  Employment  Opportunity  Scission    EeSJ  For!^l'fii    ^  """P^' 

infrmation  (EEO-4)..  -Instruction  b:oS«  (S74)  ' 


{ 
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•  »t*ff  «t«ted  that  DOL  £«/ no  longer  reiponilble  for  aituring  no^l-.^ 

'  1176  ~ 

dttcriJBinatlon  In  ES  •ttffitxfc       in  apparent:-  ccntradf,ction  tor  DOIc 
teapcnilbiUty  a».  reaffixoed  'in  July  1975.      .  ^ 
IVi'   Coayllance  Prot^ran  «.    .  " 

A.,  'State  Syitem  Role—  The  Minority  Groyq  Repreientatlvei  (MGR») 
The  'Manpower  Administration  has  attempted  to  have  the  State  employ-* 
ment  secutity  systems  absorb  some  of  the  ifesponsibllity  for  ensuring 
Title  VI  compliance •    It  requires  that  each  Sta^e  appoint  a  Minority 
Group  Representatiye  (M6R)  to  coordinate  Title  VI  compliance  in  the  local 
ES  and  UI  offices.    The  Manpower  Administration  does  not,  however,  require 

r..  ;        .  ..^.-H^g.  '  ^ 

•that-.the.MGRs  undertake  any  particular  ac^:ivities•  It  merely 
recoamenda  that'  they  carry  out  such  functi<)ns  as  inve.stiKatinR  ^ 
complaintSi^  conducting  roytine  compliance  reviews  of  ES  program 
operations »  providing  training  and  technical  assistance  to  local 


11^6     The  Director'^of  DEEO  stated^  that  ^he  Civil  Service  Commlf sion  had 
largely  assumed-  thla  role  under  its  responsibilities  for  State  Merit 
Systems.    Cliapin 'and~vpfaua-^t«>v4ew,  su^  See  U.S* 

Comnlssion  on  Civil  Rights,  The  Federal  Civil  Rights  Enforcemiint  Effort  ^ 
197ya  Vole  V,  To  Eliminate  Employment  Discrimination  ch.  ^2^  (1975). 
Program  staif  indicated . that  this  responsibility  had  been  largely  assumed 
by  the  Equal  Employment  Opportunity  Act  of  1972  which  gives  the  EEOC 
responsibility^ for  enforcing  4squal  employment  opportunity  in  State  and 
local  government  employment.    Becton  interview,  supra  note  1168  ^ 

1177.  _,DOL  stated:  ^      ,  * 

As  stated  earlier,  guidelines  were, Issued  concerning  non--  j_„ 
discrimination  In  Employment  Sectirlty  (EB)  Internal  staff- 
ing.   The  fact  that  "the  U.S.  Clvll  Service  Commission  has 
assumed  an  oversight  responsibility  in  EEO  matters  of 
Internal-'-  stf££l9g  does  not  negate  our  responsibility  to 
monitor  our  own  programs.    Kolberg  letter,  supra  1089  | 
note-,  ."  " 


1178.    Chapln  and  •pf'.tia  Interviews,  supra  note  1137. 
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local  BS  of  fleet,  and  sponsoring  afflnaatlve  axjtion  both  i«i  the  State 

.    '  '       ^       .  ;  1X79  ^ 

•ystea  and  with  conciEmnit^  mm  employer  groups* 

A  Manpower  Administration  official  stated  %hat  the  equal  esaployment 

'  '  *  1180 

ot>^rtuntty  duties  of  the  MGRs  relate  to  both  minorities  and  womon*^  In 

•  '  '  J*  » 

rebruaty  1975,  DOL  requested  the  States  to  .change  the  KG&ls-tnCdig  to  State 
^  1181 

,Equal  Bnployment  Opportunity  Representative.         it  should  be  noted  however 

that  neither  the  Compliance  Officers  Handbook  nor  the  State  Knployment 

Security  mocy.  Self-Approvl l^aitdbook  refers  to  responsibilities  of  MGRs 

1182  • 

concerning  sex  discriminetipn..  The  activities  of  tJie  MQRs  vary  greatly 
from  State  to  State.    Some  States  pUce  heavy  emphasis  on  the  MGRs  and  some 


do  noc.    Some  niM  cooramace  equal  employment  opportunity  8ervice*M:o 

J    ^  1183  '  '  ^ 

minority  group        clients  on  a  State  level.    Some  are  assigned  to  minority 

recruiting  and  staffing  for  the  employment  service.    In  the  Dallas  region^ 

•ome-^MGRs  investigate  complaints i  some  conduct  their  own  compliance  reviews- 

^     ^  /  1184 

a^id  others  assume  only  superficial  duties.     -      Whether  their  equal  employment 

opportunity  l^sponsibilitle^  ext^d^;^):o  women  also  varies  from  S'tate  to  State. 


1179.  CQttipliance  OfficW^  Handbook,  supba  note  1092  at  14.    See  also  U.S. 
Department  of  Labor,  Manpower  Administration,  State  ^Employment  Security  „  _  - 
Agency,  Self^Approval  Handbook  at  IV-75  '(Rev^  Sept.  1972)* 

1180.  Telephone  interview  with  William  Harris,  Dljrector,  Office  of  Investigation 
and  Compliance,  Manpower  Administration,  DOL,  Jan.  26,  1975.    MGR's  responsibilities 
also  include  age  and  disabilities* 

118j.  kolberg  letter,  supra  note  1089. 

1182.  Compliance  Officers  riiandbookt  supra  note  1092,  and  State  Employment 
Security^ Agency.  Self-Approval  Handbook,  supra  note  1179.  : 

1183.  Telephone  interview  with  Gary  DeRosa,  Regional  Director  of  EEO,  Manpower  ' 
Administration,  San  Francisco  Regional  Office,  DOL,  Sept.  23,  1974. 

1184.  Interview  with  XejLterJillliams,  EEOR.  Manpov^er  Administration,  Dallas 
Regional  Office,  in  Dallas,  Tex.,  Jan.  29,^1973. 


431 


th«zt  are  also  greae  dlffezencea  In  the  •ttueture      State  equal 

opportunity  »:^atec».   In  many  Statea  tliere  is  a  network  of  HGRs— a 

lead  «DR  at  the  State  agen^jy  adoinisfccatipn  office  aupp«rted  by 

additional  M^S  itt  aotoe  local  offices.  ,Ihe  else  of  the  network  varies 

X18S  .  1^86 
frost  State  to  State     as  doet  its  status  and  authority. 

One  o2  the  Vay  variables  in  deterolning  the  effectiveness  of  a|||i| 

State  M3R  network  is  the  percentage  of  the  tiae  spent  by 'the  HJRs  on 

equal  oppocttoity  functiims,   Kany  carry  out  these  functions  In 

addition  to  other  assigwoSnts,   In  Rhod#  Ijiland  and  Indtanii,fffr  exanple, 


1185.  For  exaaple,  in  Boston,  Massachusetts,  alone  there  were*"12  KGRs, 
Byannis,  Glynn,  and  Gloverton,  Massschusett^  each 

Massachusetts  Division  of  EoploynenC  Security,  Dec,  19,  1972.  -  ^he  ^diana 
•yetea  included  25  local  «GRs  and  a  State  MGR.    In  contrast,  Kew  Mexico, 
Oklahoma,  Arkansas,  and  loulalan*  vere  aajong  the  States  with  ooty  one  MGR. 
Williams  interview,  supr*>note  1184. 

1186.  In  Connecticut,  the  State  MGR  was  the  third-ranking  person  in  the 
SUte  ES  dtvlaion.   Telephone  Interview  with  Janes  B.  Jaxaos,.  Jr.,  tUnorlty 
Group  Represwjtatlve,  Connecticut  State  Eoployoent  Security  Division, 
Manpower  Administration,,  DOL,  Dec.  7,  1973.    In  Massachusetts,  where  the 
State  MGR  oner  had  a  low  rank  in  the  Sta.'ie  '!aaploymene  security  division, 
the  IffiR  Was  on  the  staff  of  the  director  of  .that  division. 

In  Michigan,  where  the  State  MGR  reported  directly  to  the  Administrator 
of  the  State  Eo^loyoent  Security  Comalssion,  the  equal  eiaployoent 
opportunity  system  was  considered  by  a  Fedeifal  civil  rights  official  to 
be  v^ry  effective.    Telephone  interview  with  Daniel  Harley,  Equal  Exsploy- 
nant  Opportunity  Representative,  Manpower  Adolnlstrafelon,  Chicago  Regional 
Office,'  DOL,  Nov.  15,  1973.   Mr.  Harley  stated  that  Michigan  had  a  woll- 
organixed  MGR  network  in  the  State,  that  there  was  a  clear  understanding 
between,  thi^  State  MGR* and  local  MGR  as  to  each  one's  role,  and  that  , 
conmitment  from  the  top  was  \argely  responsible  for  the  tfucce^  of  the 
system.    Id. .  *       .    .  ^ 


t^^-%ptJ5^^^^  j^tB^^  federally.funded  training  progr^aa^^ 
In  Ullnol.  «nd  Minnfcio^a  *ehe  MGRt  spend  nr^iroe  oii  equal  enjj.loyraent  ^'"^X* 
opportunity  nattera.      The  MGRa  in- Vermont/  New  Haapahire,  a|l  Maine  - 

«  1189      "    ,  -.  ,    S..^  / 

vei;*  virtually  nonfunctioning.      .  Althbugh  'some  of  theae  Stabs  have  ' 
few  Binor^tipa,  'there  is  a  responsibility  to  ensure  equal  opportunity  for' 
the  isinoritiea  vho  do  reside  In  theae  States/"'*  .Moreover,'  the  absence 
of  a  viable  HGR  program  in  theser  States  is  particularly  aeri'ous  in  view 
o£  the^MGRs"  responsibility  for  equal  opportunity  for  women,  and  ^ 

enphasites  the  need  for  the  Manpower  Administration  to  make  clear  to 

«   .      1  '  U9l  .  ■■  '     ■  . 

-States  the. duties  of  the  MGRs, 


1187.    Telephone  interview  with  Ron>4^owell,-  EEOR,  Manpower  Administration. 
•  fJl"^  Regional  Office,  Dec.  13,  1972.  ^'  Interview  with  Daniel  Harley,  7 
•   EEOR  Htnpower  Administration,  Chicago  Regional  Office,  in  Chicago,,' ill.,     '  ' 
,  May  15,  1973.    Generally,  the  work  other  than  equal  opportunity  to  whM 
-many  MGRs  devoted-thei»-t-4ne  was  administering  State  activities  on 
MsnRpwer  Development  Training  Programs,  such  as  Job  Corps, 

.1188,   Harley  interview,,  supra  note  1187.  - 

1189.    Telephone.  Interview  with  Jame*  Stevehs,  EEOR,  Manpower  Administration. 
Boston  Regional  Office,  DOL,  Dec.  I3,a972.  uui^uxBcr.cxon, 

li90r  Blacks,  peflpns  of  Spanish .apeaking  background,  Asian  Americans,  and 

-S!  ^6?n                           than  I  percent  of  the  populations  according 
^L^!^  J?  "^""T^^^'^i^t^^*'          -i"'  the  problems  of  discrimination 
against  thasa  grirujjtitare,  itttqus.    Sae,  for  example,  Maina  State  Advisor? 
C^OBltta.  to  tha  V;S,  cWssion  on  Civil  Rights,  Fed«aTa^  sL^f  Sa'^X,. 
and  the  Anarlg|yir,di.n  (December .1974).  ^"^^  [   "''^X^m 

1191,'  'Por-^<f3SM&le,  tha  Maine  Cfflnaission  on  Human  Rights  precetiad  225  eom- 
plaints  alleging  discrijjination  on  the  basis 'of  sex  in  197A.  Telaphona 
intarylaw  with  Gary  Libby,  staff  member,  Maine  Commission  on  Human  Rights-. 
Jan.  16,  IS75,  ,  _  «    .  -  «»•  » 


bKJC.,~  .       ^  ■  ■ 


433  '  •  . 

i  ■       '     '    :  ^  , 

Another  varitsble  in  tfee  success  of  the  MGR  ^system  ia  the  extent 
ta  whi<:h  the  BEORs  ore  able  to  pake  use  of  the  ilGRSi    In  the  Dallas 
region^  most  ?ffiRs  a^otapaoy  Haafiowcr  AdmiQi8tratioa''££0  staff  on       .  ' 

1191  — — 

3?€dcral  reviews  of  local  ES  offices.      In  the  San  Fraheisco  r^gido,  ^  \ 


EEQR  hirs  alioost  no  contact  with  the  ICRs  and  is  unahl^  to  describe  r 

-  ^      119/    r'    .  . 

Sutieit  or  levaltiate  the  performances  of  the  State  and  locaJL  iSERs*  ^ 

In  auly  1975>  -DOL  reported  that  it  had  sponsored  five^  3  i/^E 

'  day  training  sessions  ^on  equal  employiaent  opportunity  officers*  Jt  "  ■  \ 

duties  %tA  responsibilites  in  the  second  quarter  of  fiscal  year  1975. 

.  The  ieision  was  given  for  all  Federal,  State  and  CE1A  equal  employiaent 

1194 

opiiortunity  .ojfficers*  » 

1194*    The         in  the^»stllas  region  adjusted  their  schedules  so  as, to  be  able 
^.a  iuscocww^tte  the  activities  of  the  EECR,    Wiljianjs  interview,  supra  note   1184, . 
The  only  exceptions  vtnre  the  HGRs  froo  the  lexas  Eo^loycient  CoaniisMdn  who  ' 
assisted  in  Haapov^r  AdciinlstratiTOjsompliance  reviews  only  if  it  vas  con-''  ' 
venlent  for  their  5^a  schMules* 

1193 •    The  San  Prat^cisco  EEOR  did  not  have  such  elementary  and  vital  infor- 
mation as  whether  or  not  thjs  HGRs  conducted  equal  opportunity  tr«tining  sessions, 
oade  independent  compliance  reviews,  or  investigated  complaints •  Interview 
vitji  Ro«s  Ruiz,  Manpower  Administration^  San  Francisco  Regional  Office,  DOL, 
in  S«r1?rfafcisco,  Cal*,  Kar,  21,  1973 •  *  In  contrast,  the  EEOR  in  Chicago  \fas 
ahle  to  provide  this  Ccmcdssion  with  a  State-by-State  rundown  on  the  strengths 
^  and  weaknesses  of  the  equal  eniployoent  opportunity  program  in  each  State  in 
the  region^    Harley -interview,  supra  note  1187 ♦ 

•  » 

1194,.  'Koiberg  with,  supril  note  i087»  DOL  also  stated  that  "509  /equal  employment^ 
officers/  attended  5  sessions  nationwide •  These  workshop  sessions  were  J 
reported  to  Be  successful**'  Id* 

In  Koveinber  1972,  an  annual  xiatiopal  training  sessions  '  / 

»  for  State  HGRs  was  held  in  Hiand^ Beach,  Florida.  It 
'  was  a  two-day  meeting,  with  over  140  participants.  At 
the  meeting,  representatives, from  Department  of  Justice, 
tN#      Department  of  Housing  and  Urban  Development,  Equal 
^  Enq>loyment  lOpportunity  Commission,  Office  of  federal 
.  Contract  Cosopliance  of  DDL,  and  the  U*S*  Civil  Service 
Conmissiorr  explijined  their  respective  equal  opportunity 
programs  to  the  IffiRs*    Some  of  the  sessions  weye  entitled: 
"An  Assessment  of  EEO  in  the  Florida  Agency,"  **An  Assess- 
.  ment  of  ^  EEO  in  the  Regional  and  State  EEO  Reportitig 
Practices  and  Procedures,"  "Promoting  Nondiscris^ination  in 
State  ES  Agencies,"  "Responsibilities  pf  MGRs  for  EEO,"-  • 
'    *  "Minority  Testing  in  Manpower  Programs,"  and  •♦The  EEO  Act  • 
of  W/2c"   DOL  response,  supra  note  lllg"# 


In'  July  1973,  DOL  «l«j>  reported  that  iti  region«l  EEO  unit*  provided 
COM  training  for  the  ltaR«.._AljfehotjgEtjhe  length  of  theie  r«»»l6n«  aod 
depth  of  training  varied  few  repoiTIEcrregion,  for  the  mopt.  piurt  thii 
training  hti-^been  provided  oncfc  i  year,  for  period*  of  three  hour*  ~to 

1195 

'  fchre?  d*y«.    ^       of  SeptM>«r  1974,  MGR  training- wa*  centered  eccluatvely 
^  regional  office*.    DOL  »taff  reported  tha^ts^iflve  te**ion4  were 

•cheduled,  to  be  attended  by  MJR*,  EEOR«,  Manpower  A<Lini*tration  progrm 

*  '  *  '      «  J  1196 

'  «t»ff,ejiC  State  equal  opportunity  representativea  for  CasXA* 


M595;  'SttC^^tftated  that  training  ^or  JISRs  in  the  San  ?ranci«co  regio4  ^ 
^  ,     4m«  for  ^ne  day,  once  a  year.    M*    The  San  Francisco  EEC*  atatad  tliat  ^ 
r^ry      theri^Mira*^  no  training  program  maintained  by  hia  unit  for  the  State 

K   per»onnel  and  he  did  not  antipipate  any-»uch  training  iirogri— ,e,_Jferther-  ^ 
"iC^    »^?I^7^K«nrarrear-t  wch  programs  w^reeven  necessary. 

Rttly  ;intervieir^  supra  note  1193 .  ^ 

'  .  •    Chapin'and  Pfaus  interview,  supra  note  1137,    CEXA.,  manpower 

>         revise- sib aring,  is  described  on  pp,  403-410  supra^ 

'  *  *  - 


435        .     ^  •        .  . 

i.      D>f  Collection  and  Ute 

The  Department  of  Labor  h*f  one  of  the  more  comprehensive  syitenm 

for  collecting  nationwide  data  on  a  Federal  program,  called  the  Manpower 

1197   ^  ^  .  ^  ' 

Id^eJitlHg  Data  (MOD)  Syatem.        Xt  li  DOL'T^pHSctprl-iource-of-data  

for  program  monitoring  of  State  •ecurlt^ayatema  and  manpower_trainlng 

1198  .  ■  '     .  .  ,       u  V 

actlvitiea.  •  It  enablea  DOL  to  determine,  for  example,  the  number  of 

pcrioni  uiing  the  State  employment  iervicei.    It  also  can^provide  general 

,     •  1199 
purppie  data  on  the  labor  force  and  on  unemployment; 

The  data  are  fubmittcd^by  each  local  office  to^ the  State  employment 

•ecurity  oiEf  ice%  which  proceia  the  data  and  iubmit  them  on  computer 

1200 

tape,  to  .DOL' •  regional  office!  on  a  monthly  .baa ii.        At  the  regional 
offic^,  the  Offices  of  Program  and  Technical  Services  (QJTS)  reviev 


the  data.V/ 


Such  a  system  could  be  useful  in  measuring'the  civil  rights  compliance 
statui^'Sf^the  local  offices,    In4fed,  data  on  the  numl>er  of  referrals  and 


1197*    Until'  mld-1974,  the  forerunner  of  MOD,  the  Bnployment  Service  Au*tomated 
Reporting  System  (ESARS)  was  usedi    A  major  difference  between  the  .  two  systems 
is  that  undrfr  ESARS,  applicants  to  the  ES  office*  supplied  information  specifi- 
cally ^or^ESXits^  use,,  for  example,  on  experience  and  job  need*    Under  MOD,>  *  . 
apj>ticants  no  longer  supply  information  specifically  for  the  data  system,  MCM) 
dati  are  obtained  from  the  information  provided  to  the  ES.    ;relepliorie  interview 
wi^h  T, J,  Williams,  Information  Systems  Officer,  DOL,  Sept*  26,  1974, 

1198  •  DOLjteportcd: 

A  procedure  has  been  written  which  when  published  will 
r  ^         provide  /equal  employment  opportunity/  data  on  all  ES 
'         ,  activities.    Testing  of  this  procedure  is  now  being  con- 
^     tractcd  out  to  two  §tate-ES  agencies.    These  agencies  will 
write  the  programs  and  test  the  .procedure.    If  successful, 
materials  will  be  developed  and  carried  to  the  field  for 
training  arvd  subsequent  us"c..   Kolber'g  letter  supra  note  1089, 

1199,    lixftartment  of  Mbor,  ESARS  Handbook  (1969).    This  handbook  continues 
to  be  used  under  MOD. 

1200*    MOD  data  are  compiled  and  available  on  each  Job  bank  area.    A  job 
bank  area  usually  comprises  a  city  or  several  cities  in  a  Standard  Hetro- 
politan  Statistical  Area.    The  Department  of  Labor  together  with  the  State 
employment  security  division  determines  the  job  bank  area. 


placements  for  various  fields  of  employmeplKSfl'TBairitained  by  race 

1^201  •  V 

and  ethnic  origin,       cross-tabulated  by  sex.    In  theory,  such  infor- 

mation  could  be  tabulated  tb>how,  at  a  glance, '\t:he^s_taWs  of  minority 


-  and  female  participation  in  ES  programs,  information  that  it  might  take- 

a  civil  rights  review  team  several .days  to  determine  onsite. 

In  fact,  iii  1971,"  the  eqiial  opportunity  staff  expressed  great  hope 
.        ^  1202    ■  ' 

th*t  this  syst^em  would  be  of  use  to  them.        This  hope  has  never  , 

come  to  fruition.    Regional  EEO  staff  do  not  review  MOD  reports  on  a 

regular  basis.-  The  regional  OPTS  is  supposed  tpMnterpret-  the  iofbrmation- 

and  alert  the  EEO  unit  if  it  discovers  an/ civil  rights-related  problems. 

1203 

•  In  the  computed  information.        Yet,  it  appears  that.OPTS  staff  are  not 
.provided  with  EEO  training  to  aid  them  in  detecting  such  problems. 


1201.   Dat:a  are  recorded  for  blacks,  persons  of  Spanish  speaking  back^ 
ground.  Native  Americans,  whites,  and  otheir  (including  Asian  Americans.) 

T  ^^''r^^^  coUecrted  on  other  groups  such  as  Puerto 

Mean,  in  New  York  ,and  Aleuts  . and  Eskimos  in  Alaska.    Chapln  and  Pfaus  ' 
interview,  supta  note  1137.    ttx  the  Boston  region,  however,  no  data  fltx 
^^nch^aklng  persons  or  on  persons  of  portljguese  extraction  are 
-exflrXected  although  both  groups  are  concentrated  In  New  England.  Thus 
data  for  New  Hampshire  E5  offices,  for  example,  where  a  considerable  * 
portion  of  the  State's  minority  group  population  is  French-speaking,  do 

tlie  existence  of  that  group.    Interview  with  Jame?  Q.  Stevens'  " 
Equal., Employment  Opportunity  Representiitive,  Manpower  Administration. 
Boston  Regional  Office,'  in  Boston,  Kass.,  DOL,-  Nov.  14,  1972. 

^J'f!^^^^^^  A.  Chapln,  Director,  Office  of  Equal  Etaplayment 

Opportunity;  *ndf  Manpower  Administration  sj;aff,  DOt,  Sept.  if^\^^7™P^<3y"^«*= 

'        '■  ■  ' 

E?OR*  J^^!^^  inteiTri^w;,  suj^riofeni89,  and  interview  with  Ronald  Powell. 
EEOR,  Manpower  AdminiatratlonTBoston  Regional. Of  flee,  in  Boston^, "^ssT; 
NOV.  13,  1972.  5he  OPlS  utaff.  is  charged  with  such  dtttitss-ns  "incee- 
preting,  adopting,  or  supplementing  national  office-program  guidelinas"*  ' 
and  muat  "constaully  be  «yarc./of  the  EEO,  aspects  of  /BieirT  program  and  . 
the  effect  /their/^  program  or  technical  area  has  on  the  im>ldinentation  ' 
of  the  EEO  responsibiXitits  of  the  region  as  a  whole."  Compliance 
Of  f  laera  Hxmdbook.  supra  note  1092      ll,   " 


437.  .    ^  ' 

%0  «t«f £  apparently  havt  not  been  provided  with  adequate  training  to 
read  MOIf  report*,  aa  they  havit  h^d  dif  ficuXty  in  deciphering  the  cosopu^d 
Inforoation* ' 


Trrmiia^74  the  DEIBO  Director  exprened  diaappplnme«t-id.th  the  MOD 

1205  '      '  .       :  ^  \ 

•yttett.        He  noted. that^  moreover,  becauae  of  different  ways  d£  counting. 

vaa  queationabXe  and  that,  tooreoveri  becauae  of  different  way*  of  counting 

« 

froQi  State  to  State,  the  data  are  not.cofl^arable  enougH  to  enable 

^  1206 

natiotiifide  uae.        He  obeerved,  too,  th#t  the  employment  categoriea 

ueed  are  too  general  to  be  uaed  to  determine  vhether  applicanta  are 

1207 

being  placed  according  to  their, ^uaXlficationa 

1^     '  '  ^  • 


1204  •   Iiitervlew  with  Arthur  A*  Chapin,  Director,  pEEO,  Manpower 
Ad«i3ftlatration,,D0L,  Jan.  22,  1973..    the  Department  of  Xabor  aUff  member 
working;  with  MOD  ayatem  a tated  that  the  printoutt  from  the  ayatem 
are  ^ot  difficult  to  read  and  that  the  only  problem  haa  been  the  aheer 
volune  of  data  produced*   T.J.  Williama  interview,  aupra  note  1197^ 

1205*^  Chepin  and  pfaua  interview,  aupra  note  1137.  5ee  alao  January  1973 
Chap^ibi  interview,  aupra  note  1204  / 

1206»  "^Thia  it  due  to  the  lack  of  unlfoxmiQr  in  data  proceaaing  ayf  tema 
and  methoda  of  compiling  the  data.    In  addition^  -local  oflicei  interpret 
aome  data  categoriea,  auch  m  <'Job  lUtAdy  Applicaixta^'  end  ''Employabilii^y 
])evelopAent"  differently  and  the  riaulting  data  very  accordingly. 
Stevena  Interview,  jmgra  note  1189* 

1207»  Uteae  categoriea  do  not  claaalfy  Joti^^  by  type  of  work,  auch  aa 
bookke#plng  or  diafawaahing,  l^ut  only  according  to  iqduttry  auch  aa 
banking  or  textilea,  and  thua  ate  not.  In  fact,  really  mploymant 
categoriea^  ^ 


ERJC  ^  458 


438. 


#  a1 


Th<DEEO  Alio  nottd  th«t  th«  M50  ditft  «rf  four  or  fWr  aonthf 

*•  \         ^  1208 

wfc  of  date  by  th«  tiat  thty  «t«  UbuUttd  in  coinputer  priny^yt-fom. 

It  would  appear.,  howevajr,  that,  thla  latfeat  argusMtnt  ia  aooewliiK  tanuou* 

-  \  « 

in  light  of  tha  fact  that  tha  problaia.  of  dlacrlaainatiott  ancouat^ed 
by  tht  m  have  b«tn  •••tntliiUy  tht  ««m  for  mny  ytart* 


1208*   Chaplii  «nd  Pfm»  IntenriWt  aupra  note  1137* 

1209*  See  pp.  454-4eo  Infre  foir  *  cocsptriftoa  of  flodlnga  of  KA 
complleace  reviews  in  1968  end  1973# 


.  r 


ERJC  . 
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i 

CoropUint  bmtdling  doea  not  appear  to  have  been  an  important  part 

of  the  MA  .ptogrant  for  ensuring  Tide  VI  coag^Jiance  by  tlie  -State  ec^loy- 
.1210 

went  aetvicca.       Elrat^  the  nunsber  of  such  cooptainta  investigated  is 

amall*  and  second,  regional  offices  place  Rccater  emphasis  on 

1211 

ayatttoatlcaliy  reviewing  eiaployiaent  service  offices.        In  fiscal 

year  1973,  the  Manpower  Administration  received  over  250  complaints 

concerning  all  of  its  estistance  prograjas.  ' .    About  100  vere  Investi- 

'     1213  •  •  ' 

gated,'      Many  "of  these  were  handled  over  the  telephone,  a  highly 

'  1214       T  " 

questionable  procedure.       Aboujb  59  of  those  investigated  resulted  in 


'  Vf"". — ■ 

4210^  Xlits  contrasts  with  HA*a  handling  of  complaints  in  its  training  and 
'work  Incentive  "programs.   For  these  programs,  complaint  handling  was  generally 
.  the  backbone  of  a  regional  office  tioropllMnce  program.    Coo^llance  rew.|^ews 
6f  intnpdwcr  training  prograia  sponsprs  were^  rarely  conducted  oxcc^  When 
c;o4>iain|:8  wdre  received.  . ..  .  .  -  1 

12U.   Spb -p. '441  -infra  for  a  dtacussion  of  HA's  compliance  reviews. 

12X2*  An  undetexmined  nuwber  of  theVe  were  frivolous  or  not  within  the 
Manponer  &d©inlitration*«  authority  to,  investigate^   The  regional  of f ices 
provide  information  to  the  pSEO  only  on  the  number  of  cijmplaints  investi- 
gated^  They  do.  not  routinely  report  the  number  ot  feiyoloua  or  nonjuris^ 
^dictional  co^lainta. 

1213»    In  fiscal  yl^to  i97A,  the  Manpower  Adminlstrcttion  investigated  117 
coopiainta.   Manpower  Admfniatration,  DEEO,  Quarterly  Review  and  Analysis 
Report  for  June  30,  1974.    The  DEEO  did  not  have  Information  on  hand 
indicating  the  nuaifaer  of  complaints  received  during  that  year,  Chapin 
and  Pfaus  interview,  supra  note  1137. 

1214,   A  telephone  resolution  generally  would  not  uncover  the  type  of 
Systewatte-problH&ros  which  wotild  be  found  through  an  onsite  review.  If 
a  complaint  is  handled  by  telephone,,  the  investigator  Is  unlikely  to 
be  able  to- review  the  documents  necessary  for  a  thorough  investigation 
and  would  have  difficulty  resolving  adequately  any  conflicts  between 
^tha- allegations  x>f  the  complainant  and. the  account  given  by  the  respond- 
ent*  Further,  any  agreements  made  would  be  Informal  and  not  designed  to 
correct  recurrent  violations,  unless  oral  agreements  were  followed  by 
a  letter  Indicating  the  terms  of  the  agreement,  , Nonetheless,  at  least 
one  EEOR  Indicated  a, preference  for  telephone  resolution  of  complaints * 
Interview  with  Ross  Ruiz,  EEOR,  Manpower  Administration,.  San  Francisco 
Regional  Office,  DOJ>,  In  San  Francisco,  Cal*,  Mar.  21,  1973# 
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cosapUaace  ravicwa.       As  o£  July  1573";  of.  the  250  cotoplfints  received 

In  fifc«l  year  1973,  33  wre  unresolved  and  had  been  unresolved  for  . 

,  .1216  .4  ■ 

three  aonths,  or  io&^re».     *  '     .  . 

fpxty-i^o  of  the  59  coqq)laint«  which  reaultcd  in  c(»pliance  tevifwa 
1  1217 
concerned  nanpover  training,  prograaa.      'fne  other  17  concerned  State 

eoployaent  aerwlcea,   Mott  of  these  appeared  to  be  eoployawnt  coamlaints 

12l3 

filed  by  State  eajjloyment  aervice  ataf f  jnembeta.      In  14  of  the.  17  casea 

Dot  concluded^  ««t  the  investigation  did  not  support  the  complaint,  Otay 

in  one  case,     ,  agiflnst  the  Texas  Eoployment  Ccmaission  (TEC),  was  any 
%  X22D 

remedial  action  directed.  '  -  *  ' 


r 


1215,   The  Boston  region  coifiducted  3  cosapliance  review&.in  response  to 
complaintsj  New  York  conducted  5i  Jhiladolphla,  2;  Atlanta,  3}  Chicago, 
8j  Dallas,  25j  Kansas'  City,  Ij  Denver,  Oj  San  Francisco,  3j  Seattle,  4|' 
And  the  District  of  Colunsbia  mnpowjr  Adnlnistratioa,  5.   DOh  supple-  ' 
taentary  response  to  U.S.  Cotnmission  on  Civil  Rights  questionnaire, 
contained  in  letter  from  Jeter'  J,  Btennnn,  Secretory  of  Iflbor,  to 
Stephen  Horn,  Vice  Chaimjaa,  iJ.S.  Coaaitssion  on  Ci^l  Rights,  July  3, 
1973  /hereinafter  referred  to  as  DDL  aupplcnjontary  reaposnse?. 


1216,  Id, 


1217,    In  5  of  the  42  manpower  training  program  coiaplaints,  the  investi- 
if  2?^?;!/^^  «^«»Pl«ted.    In  2  cases  the  complainta  were  withdrawn, 
in  f.-.         Che  investigation  uncovered  no  civil  rights  violation.    In  ' 
resJJIdJntr'^**''  ^^'^^      volunteered  by  the 

nl^?'.,''^^?  is  the  impression  created  by  a  survey  of  a  sample  of  Biweeklv 

1219#    In  tv/o  of  ih^  H^'pascs  the  investigations  were  not  completed, 

* 

1220,    DOt  supplementary  response,  supra  note  1215.    Tlie  complainant 
alleged  that  TEC  was  not.  referring  him  tmjflbs  for  which  he  was  quklifiad 
because  of  hi.  race.    As  ^  result  of  thH^S^tSlnt  Inve.tlgation^and 
•f«ffi\elSi1i^     m  agreed. o  refer  the  complaint  to  ,obs 


D.     Compliance  Re\new8  of  State  Eaplovaent  Seeurttv  Syseeas 

I* 

U    Coverngc  o£  the  Reviei^s 

ihe  eijuel  employwent  opportunity  flection  of  the  Manpower  Administra- 
tion Manual  requires  that  every  year  each  regional  EEO  Unit  conduct  an  ' 

onsite"  compliance  review  in  at  least  one  local  ES  office  In  each  State  in 
-  1221 

the  reg*^,  -  ^    ,This  standard  is  far  too  low,  especially  considering  the 

grea*  nw^^t>f  ES  offices  In  the  more  populous  States*   As  a  result  o£ 

\   ^  "^-'P  *  \     ^  .  '  1222 

this %*t4n^ai^^i  the  EEO  Unit*  sl6ply  conduct  too  fev  compliance  reviews. 

•  The  scope  *of  the  compliance  reviefis  is  left  up  to  individual  regional  * 

I? 

of  Juices*  discretion..  The  Msnpowor  Admini»tratlon  directs  thats 

Investigators  wjitt  make  initial  or  preliminary 
determinations  as  to  the  scope  and  extent-  of  the  " 
cooptiance  review*   This  Involves  analysis  of  the 
nature  and  extent  of  the  ES  operation,  applicable 
law*  4ind  regulations,  and  allegation*  of' complaints, 
M  any.    In  particular  cases,  the  icevicw  taay  be  . 
/  lixaited  to  a  single  operational  ^area  vhlch  is  * 
particularly  suspect  or  for  vbicTt  an  iOTsediate  , 
factua.l  ^documentation  i*  needed  for  the  institution 
/  "      of  an  cpforctaent  hearing*    In  other  cases  it  may  be 
^  necessary  to  con*auct  a  cdc^leto  review  of  the  entire 

;es  operations  and  facilities  at  the  discretion  of 
the  /Assistant  Regional  Director  for  Manpower/....  1223 


.1221.  U.S.  Department  of  Labor,  Manpower  Administration,  Manual,  Title  5500, 
Equal  Employment  Opportunity,  Seeti&n  SSiJj^  .^csiipllance  Program  (August  1971). 

1222.   In  Region  VI  (Dallas)  during  fiscal  year  1973  through  January  1973, 
only  1.25  percent  (3  of  approximately  240)  of  the  ES  offices  were  reviewed. 
Vvxx  August  19^  through  February  1973,  the  EEO  Unit  ?n  Region  IX  (San 
Tranblsco)  conducted  8  onslte  compliance  reviews 'ef  ES  bf flees*  This 
represented  only  1.3  percent  of  the  605  ES  system  offices  in  the  region • 
Manpower  Administration,  Region  EC,  Statistical  Complaints  Activity  tog, 
August  1972  -  February  1973.    Th©  Region  V  (Chicago)  EEO  Unit  conducted 
22  onslte  reviews  of  ES  offices  from  July  1972  through  >Jay  of  1973;  this 
represented  4.3  percent  ot  the  approximately  510  local  ES  offices. 
Harlev /Interview,  suiwra  note  1187..  \  ^ 

1253.   Manpower  Administration,  Manual >  supra  note  1221,  Section  5522, 
Compliance  Procedures  (October  1971) . 
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Wxea  coopUi^Serevlews  of  Sute  UI  offices  are.  conducted, 

•  *  *  * 

thi«  is  usually      conjtmction  with  reviews  of  State  EiaploycAnt 

1224       ^  % 
Security  offices  •       Generally,  separate  UI  reviews  are  not  conducted* 

DOI#  ataf^  note  that  this  is  because  the  .administration^  of  State  einploy 

©ent  service  and  uncmployiaent  insurance  offices  is  closely  Intertwined 

and  that  often  ES  and  UI  offices  are  in  the  sacje  building  and  even,  the 

^  1225 

aaoe  room,  with  deska  side  by  aide*       As  there  are  taany  more  UI  offices 
1226 

than  ES  offices      it  appears  that  ©any  UI  offices  will  never  be  reviewed. 

*    Ihere  were,  however,  possibilities  of  mtle  VI  violations  occux^ing 

in  UI  offices.   For'  example,  in  1967,  the  Manpower  Administration  found 

^that  scheduling  of  intervlewa  for  UI  claimants  with  UI  officials  was 

soeaetlmes  based. on  race  and  that  group  interviews  on  benefit  rights 

were  held  on  a  racially  segregated  basis'  hX  also  found  that  claicuinta 

were  being  unjustly  disqualified  for  ctoployment  insurance  because  of 
1227 

race*       Since  UI  offices  are  rarely  reviewed,  Kanpower  AdministrationV 


1224 «   In  some  regions  UI  offices  are  hardly  ever  reviewed.   In  the  Boston 
and  Atlanta  regions,  for  i^xample,  the  Manpower  Administration  had  never 
conducted  a,  review  of  the  UI  offices.   St;even8,  interview,  supra  note  1189. 
Telephone  interview  with  Linda  Norris,  Equal  Employment  Opportunity 
Coc^pliance  Officer,  Manpower  Administration,  Atlanta  Regional  Office,  DOL, 
SeptA  19,  1974. 

1225.  lesteif  Willli»ns  interview,  supra  note  1184« 

1226.  Ihore  are  approximately  2,'400  ES  offices  and  18,000  UI  offices. 
Sefe  nbtes  1069  and  1074  supra. 

1227.  Department  of  Labor,  Equality  of  Opportunity  in  Manpower  Programs 
(September  1968^. 


4G3 


443 


fllatf.do  not  indicate  if  such  practices  continue  in  the  mid-1970' a.  There 
\  are  other  possibilities  of  Title  VI  violations,  as  weU«   Minority  and 

*  * 

tmkU  claiajanta  aay      eaployed  in  occupations  vhere  enployers  sonetines 
dJaU  tb  report  their  eoployiPKit  or  to  pay  the  required  eaployer  portion 
«f  uoe^^loymnt  insujance.    Eaployers  may  state  that  mi  'orities  and  vo»ea 

have  resistMtd  when  in  reality  they  had  heen  fired,  thus  aaking  th«a  appear 

1.228 

laelltibl.f  for  the  fuU,«iount  of  ilxumpioynent  insuranee.       UI  offices 
my  perp*vuate  such  discriaination  by  faUing  to  investigate  exhaustively 
ntH  cUlm.  by  tninorittes. 

2^    Flodtpgtt  . 

Itt  virtually  (tU  cf  the  ES  office  ceiqp.liance  reviaw,  the  EEO 

.    Boits-jdiscovered  veakn«sss9  in  the  nooidis crimination  prograaa  and 

1^29 

m!id«  xecoiBBendatlons.       for  exansple  ML  founds 
123& 

U   irndercodlog      in  sjnigtaaent  of  occupational  classification  for 


1228.  Staff  in  th*  Sea  Francisco  Kegion»VOfficSi?"*?:i ShS  *** 
S  JisJtpStd,  hue  potentially  SMious  problem.   Intervieir  irtth  John 

ASSi^tratSn,  San  Ftan«?iico  Regional  pfflce»  MI*,      San  ''•^i^;*  ^al' 
v!n^li  1973    M2.  Diggin*  «lso  noted  that  UI  staff  aight  erroneously 
J«;tiii.  Sat  .^rlfrJa.  not  actlvaly  looking  for  work  when  he  or 
rt^Sf  taS  relvS^-oployoent  because  of  ""^i*}.  ^^'^^jiiS' 
Sklnl  the  claimant  inSlglble  for  un«ployment  insurance  payatnts. 

1229.  DOL  response,  •  supra-not-e-ttlft^ — '■ — 

1230.  DOI.  rnuit"  that  «n, of  a  person's  relevant  «f»  J*  ^^^S. 
his  or  het  Application  card,  but  in  many  c*aes  all  experience  of  mlnotitlss 

JSt  recoSr  SuShlmdircoding  decieases  the  likelihood  ptooritiss 
vill  be  hired  or  plsced  in  posltlocs  for  viiich  they  possess  skills. 


'  ^  1231 
ain6ritie«^    Reviews  revealed  that  a  number, of  minorities      were  not 

bein^g^.given  credit  for  their  skills,  experience,  and  education .^"'^ 

2»    Entry  of. extraneous  characteristics  on  application  cards.  Inter- 

^     viewer*  in  ES  offices  in  some  instances  made  extraneous  coranents  oh 

application  form  concerning  such  matters  as  family  history,  number 

of  persons  in  the  family,  prison  records,  cements  on  applicant's 

appearance  and  manner,  such  as  "Afro  hair,"  "beat  the  draft  type." 
1233 

or  'Snod  clothes  ♦" 

3.    Dikcrialnatory  job  referrals.    Reviews  o'f  local  ES  offices  uncovered 

many  instances  in  which  xainorities  were  referred  primarily  to-  "stereotypic" 

occupations.    For  example,  93,2  percent  of  all  referrals  for  draestic 

f 


li3U    In  the  reviews  examined  from  the  Boston,  Dallas,  San  Francisco,  and 
Qhicago  regional  of fice%  there  was  no  mention  that  undercoding  of  women  was 
A  problec^.    It  could  not  be  determined  from  the  reviews  whether  this  failure 
to  mention  undercoding  of  woman  was  because  undercoding  of  women  was  not  a  * 
problem  or  because  It  vas  not  studied  by  the  Manpower  Administration.  See, 
for  example,  memorandum  from  Lestar  L,  Williams,  EEO  Representative,  to  T. 

ttirrall.  Acting  RMA,  Dallas  Regional  Office,  "Compliance  Review  of  Victoria 
Texas,.  LocaL£i  Office,"  Apr.  6,  1972  and  letter  from  T^C*  Murrell  to 
Louia  R»  Bachicha,  Director,  Employment  Security  Commission  of  New  }5exlco, 
"Complianca  Kivlew  of  Clovia^  Naw  Mexico  EmpJ.oywnt  Security  Office." 
Feb,  23,  1972 •  "  ^  ,^ 

X232.  ^axi»  w«  ncted  for  «x«apl«  in  compliiace  reviews  of  the  B«ton  Rouge, 
I*,;  Clovl«,  N.M'.}    and  Kor rest  Gity'*nd  M»lvem,  Ark.,  ES  office*. 

123^.    Such  cooBtati  were  found  in  *ppUc«tioix  c«rd»'iR  FOriCeat  City,. 
^Atk«o*»»,  filet.    Subjective  connents  on  applicant  ^ppeateace  and  manner 
were  found  In  the  Clovla,  New  Me»cic«v  filet,    Extraneoup  coasentt  were  alto 
found  in  minority  application  fortat  in  the  filet  of  the  Waterbury,  Conn«cticut, 
aaplojweafe  Service  Office.   Manpower-  Adainietration,  Dallat  Regional  Office 
and  Botton  Rtgional  Offlcui  Coaplianca  RevljMr  Reportt,  1971  and  1972. 
ror  many  yeart  eaplpyoMmt  tervic*  application  cardt  w«re  color  coded 
by  aex  to  aid  in  iw».aefr«ttted  job  rtferr«lt.   Ihie  practice  vtt  teml- 
nated  in  Septeabw  197X,    Departanvt  of  Leber,  Manpower  Adoinlttration, 
Trainl^^  and  Eaploywrnt  Service  Program  Letter  No.  2750,  Sept. -5,  1972, 
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in  the  Batoa  R4uge,  Louisiana,  ES  ofj^ice  yere  biaclcs.  The 

*  * 

Dallas  EEO  IJnit  reported  that  it  was  "aj(^undisputable  fact  that  very 

/  ^     —       '  •       *  M 

little  effort  is  being  exerted"  by  the, Baton  Rouge  local '^S  office 

^         123*  ^ 

to  refer  blacks  to  higlr-l-evel  jc^bs^        In  a  teviev  of  the  Xucbou,  " 
,  Arizona,  ES  office  the  EEO  unit  in  Region  K  (Saa  Francisco)  found  that 
minorities  were  systematically  excluded  from  referral  and  hires  to 

jobs  as  waitresses,  auto  service  station  att&idantS;i, clericals  and  skilled 

.  1235    .  ^  '  ^ 

professionals*  * 

Woin«n  have  also  been  subject  to  discrimination  in  job  referral  patterns • 

For  exainple,  in  Connecfiicut  ES  offices,  mmen  were  generally  referred  to 

traditionally  female  job^  such  as  receptionist,  maid,  and  tjslephone  operator, 

but  rarely  to  traditionally  male  jobs  such  as  driver,  salesperson.  Janitor,  or 

service  station  attendant.    When  one  firm  in  the  Dallas  region  placed  a  job 

order  for  electrical  motor  assemblers,  a  position  which  has  traditionally 

»« 

been  held  by  women^,  262  women  and  1  man  were  referred.    In  traditionally 
male-oriented  positions,  such  as  machine  operators,  all  refei;rals  were  men« 

The  local  office  manager  stated  that  "die  con^anies  preferred  ladies  for 

    ^.  1236* 

light  assembly  Jobs,  and  males  for  heavy  j'&ssembly  Joba»**       Discriminatory  job 


1234*  Manpower  Administration^  Dallas  Regional  Office,  Compliance  Revie,^ 
of  Baton  Rouge,  La*,  ES  Office,  December  1971# *  ^ 

* 

1235.  Similarly,  a  review  of  the  Reno,  Nevada,  Employment  Service  Office 
showed  that  persons  of  Spanish  spedking  background  were  being  referred 

to  positions  at  a  rate  substantially  below  the:^^  proportion  of  the 
jfctive  applicant  file  and  that  almost  all  minority  refer** '.Is  from  that 
office  were  for  unskilled  positions  such  as  day  Workers i  dishwashers^ 
casual  laborers, and  maids.  . 

1236.  Manpower  Administration,  Dallas"^ ^legional  Office,  Compltance^view 
of  the  Forrest  City,  Arkansas,  Employment  Security  Divlsiop  Local  Office, 
October  1972^  ^Similarly  the  New  Havea,  Connecticut,'  Employment  Security 
Office  job  listings  contained  sex  jpreferences  where  sex  was  not  a  bona 

,       fide^  occupational  qualification.    U.Sc  Department  of  Labor,  Manpower 
'       Administration  and  Connecticut  Employment  Security  Division,  Joint 
*  -       Compliance  Review^  1971. 

ERIC  '   4(i0  .  " 


orders^  for  example^  ixid^^atitig  that  student:  wives  need  hot  apply^ 
were  accepted  by  the  Sta^  exopl^yooentl^jservlces. 
4«    Discriminatory  placeinef);t*    The  disparities  in  Job , placement 
mirrored  the  inequities  found  in  referral  of  applicants*    In  Louisiana 
.  the  entire  ES  system  placed  relatively  few  fensale  and  minority  appli- 


0 


cwciiys  in  occupa^ons  other  than  traditiooally  menial  ones*    Similarly,  , 
in  Victoria,  Texas,  plac€»nent  oT  blacks  in  professional  positions  was 

low*  .         '  .^vj 

'       ;  _   ;  *  *  1237 

5*    Dijp^Hiiinatory  eounseling  and  selection  criteria*  Discriminatoiry 

^      :  ' 

,/couJi^seling  and  selection  criteria  have  been  problems  in  public  and 

./>^  '  .  '       -  \  •  *  * 

private  ^laploywent. for  many  years.    There  are  indications  that, widely* 

/  .\       .  1^38. 

used  employment  entrance  tests  discriminate  against  minorities    ,  because 

they  h5|V.e  not  been  valids^ted  as  predictors  of  job  perfotmance.  Vomen, 

too,  are  ^^mettewas  disproportionately  rejected  for  employment  because  of 

'  entrance  t&st^s  and  requirements  which  are  discriminatory  and  are  not 

' ,  12f39        '  ^  ,  ' . 

job  related.        Yet  there  was  no  mention  made  of  counseling  and  testing 

^in  compliance  reviews  from  Regions!*  I,.  VI,  and  IX.    Staff  in  Region 

Vt  did  note  sex  di^rimlnation  in  criteria  for  enq^loyment. 


1237.    As  of  1971  the^^^S  relied  heavily  on  dlscriminatoiy  testing*  Falling 
Down  on  the  Job;    The'United  States  Employment  Service  and  the  Ptaadx/a^CISed^ 
supra  note  1160  at  71«L^^ 

1238;   Equal  Employment  Opportunity  Commission,  Personnel  Testing  and  Equal 
Employment  Opportunity  (1970).    -Ihis  report  is  a  compenaxum  or  papers 
*    concealing  the  impact  of  employment  tests  on  minorities/  See  also. 
Equality  of  Opportunity  in  Manpower  Programs «  supra  note  1227. 

1239^    There-^are  no  broad  studies  concerning  sex  discrlmlnafcion  in  emplay* 
.     ment  tfests^    Telephone  interview  with  James  Taylor,  Assistant  to  the 
\     I^irector,  Office  of  Research,  Equal  Epployjoent  Opportunity- Commission, 

 Oct«  7t  1974*    Mechanical  aptitude.  £e«ts-  ^nd  weight  lifting  anri  minlmcm 

height  requirements  are  among  the  selection  criteria  which  have  been  * 
used  *o  exclude^  women  from  employment^  *. 

Er|c      /  .  467  •    '  . 
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•         t  '  - 

however*    Ihey  discovered  that  women  but  not  laea  were  subject  to 

height  mad  wei^t  requtreinents  whett  job  ^orders  were  placed  by  two 

1240  -     .  ' 

local  £±tm^  -  ^ 

^^j^adequate  attention  to  equal  opportunity  in  administrative 

functions,    EBO  0nit  reports  have  also  revealed  that  the  local  offices 

often  have  not  placed  the  required  EEC  nondiBcritalnation  literature  and 

posters  in  conspicuous  locations.    At  tlzaes  th*ere  were  no  Spanish -'language 

^    ^   ^.^U^^  1241 

posters  or  other  material  in  offices  that  se^^ed  Spanish  speaking  clients* 


1240 t    Ihe  rationale  given  by  the  companies  and  accepted  by  tM  ES  office 
manage^:  was  that  '^women  were  too  big  (weight)  or  too  short  '(under  5  feet) 
•'^X  would  not  b^  able  to  stand  up  for  long  periods  of  time.*'  Compliance 
levicw  of  Forrest  City,  Arkansas,  Baq)loyment  Security  Division  Local 
Office,  supra  note  1236 ♦ 

1241,   Although  there  is  no  Hanpower  Administration  requir^nt  that  VA 
iCaTf^wonitor  State  cmplb^nt  service  us e  of  sec6hd*language  informa- 
tion  materials^,  MA  ^taff  have  often  taken  such  monitoring  upon  them- 
selves ♦    Telephone  interview  with  Gary  Deftosa#  JRegionsl  Director  of  BEOg 
Hanpower  Administration^  San  Erancisco  Regional  Office,  DOL,  Feb*  28, 
1975»    Lack  of  provisions  for  Spanish  apeaking  clients  was  noted  in 
reviews  conducted  in  Nevada  in  January  1972  by  the  San  Francisco  Regional 
Office  of  the  Las  Vegas  Unemployment  Insurance  Off ice^  the  Reno  Employ- 
ment Service  Of fide,  the  Reno  Rural  Ksnpower  Services  and  Farm  Labor 
Office,  and  the  Reno  Ifaemployjcent  Insurance  Office,   0#S#  Department 
of  Labor,  Manpower  A^SWistrafion,  Compliande  Review  lX-R-7^-CR3-Rentf 
Area  Employment  SectelJ^  Office,  Jan»,  17-21,  1972*    This  problem  was 
also  made  e^ent  by  revi;ews  of  the  Texas  Etaploymcnt  CocEcdsjiion  offices 
in  Lubbock  and  ot;her  sections  of  West  Texas*   Letter  Willie  interview, 
supra  note  1184*  .^^  \ 


J 
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E;     Rurgl  I'krydwer  Sfer^rice8  (HHS)  Revieva  ^ 

The  Eural  Kanpower  Services,  fonaerly  called  Faro  Labor  Services, 
are  wtts  of  State  ES  systems  which  concentrate  on  employioent  for 

agricultural  i>ositions.    So  loaay  farmworkers'  complaints  were  received 

*  '  1242 

by  lainority  group  ac\d  other  social  aqtiob  organi^aticns      that  in  April  . 

197i,  the  Higrant  Legal  Action  Program,  Inc,  California  Eural  Legal 

^^siatance,  and  the  Mexican  American  Legal  Defense  and  Educational  Fund 

filed,  x>n  behalf  of  16  organizations  and  398  specifically  named 

indivldifals,  a  coicplaint  against  the  Departinent  of  Labor  and  the  Rural.^  ^ 

.Manpower  Service  (RMS)  charging  serious  violations  of  the  ci^ij  rlgiiis 

of  blade  and  Spanish  speaking  farrpworfcera*     Host  of  these  vio;Lation8 

w^re  alleged  to  exist  in  the  Calif oxnia  papa  t^bor  Service  offices, 

Che  Florida  Fans  Labor  offices,  and  the  Texas  Ejuployieent  Coroission 

offices*    Illinois,  Georgia,  Minnesota,  Washington,  liichigan,  Oregon, 

Sew  York,  and  tontana  Farm  Labor  offices  were  also  cited  in  the, 
1244 

•  coisplaint* 

Ii}  response  to  this  complaint,  POL  initiated  a  special  review  in 

«  the  spring  of  1972  of  73  RMS, local  offices  in  the  II  States  cited  in 
1245  • 

tl^ie  cossplaint,        .The  DDL  review  conflxtaed  the  fundajoental  conclusion 


12,42,    Telephone  interview  with  James  A.  Hermann,  Attorney,  Migrant 
Legal  Acticm  Progrflffl,  Oct*  8,  X974,  » 

1243.    Administrative  Complaint  filed  by.^WACp,  Western  Region,  et  al.  befor© 
Secretary  of  Labor,  Rural  Manpower  Servicei,  against  All  Farm  La'WinServIccs 
.in.  the  Nation-,  ' 

*  1244*    M,  , 

1245»*  U.S.  Department  of  Labor,  Manpower  Administration.,  Special  Re^ew. 
,  Staff,  Review  of  the  Rural  Manpower -Service,  1972,  , 
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of  the  coapI«in*nt».'-,.th*t  the  PJffi  h*i  tr*dltioa»liy  served  the  ^apXoyer*, 
1246 

not  th^  worker*,    ClylX  right*  violetlont  were  found  to  be  cxtenilve  la 

♦ 

-  jBeiQr_«re««j   RMS  loc*l  office*  were  not  staffed  with  «  euf^icient 
nun&er  of  ainorlty  *nd  bilingutl  eiaployee*;  loc*^  office*  practiced 
•elective  «ecruitlng,  Xltaiting  job  requeet*  to  cerUin  State*  or  «r«c» 
for  the  p«rpo«e.of  excluding  certain  racial  and  ethnic  group*-! ^^^''local 
office*  referred  worker*  to  employer*  who  jaaintaine*  aegregatcd  housing? 
ES  office*  often  «*BUE!cd  that  any  peraon  of  Spani*h  «poaking  background, 
e*p«ci»lly'*  Mexican  Aae^Kcan,  vac  a  farmworker,  and  referred  persona 
of  Spanish  »peakidg  background  only,  to  the  RKS  officii  handling  agricultural 
«8ploytaent  without  first  giving  them  the  benefita  of  ES  testing,  " 
counaeling,  training,  or  conatderation  for  nonagricultural  placeaent} 
job  order*  were  allowed  to  contain  discriminatory  requests  that  were 


unrelated  to  the  job,  such  as  "rmist  speak  &jgliab"  or  "must  speak  Spanish"; 
HMS  off|.ces  o.ften  failed  to  foUow^tbrough  on  complaints  of  discrimination; 

there  were  curaerous  violations  of  child  labor  laws,  and  severe  diacxepanclca 

•  '  124'9  " 

betwiseo  the  wage  scale  and  paycents  to  the  workers.      Ihe  agendo^  which 

# 

filed  Che  complaint  believed,^  however^  chat  the  only  outcome  of  the  review 


1246  •   For  t,  more  tho.rough  diflcusaion  of  conditions  under  which  algrant 
fttwortofer*  llvc^  lec,  ladiana  Advisory  Comittee  to  the  United  States 
Cossttisffioa  on  Civil  Righta,  Indiana  Htgranto;  Blighted  Hopeo,  Slighted 
Rights  (March  1975).  -  ~     

1247 •   Xhe  Rural  Manpower  Services  suggested  to  employers  the  technique  of 
llal^ting  job  roquets  to  certain  States  in  order  to  cKclude  certain  racial 
and  ethnic  groups.   Foi:  e^camplej  the  Florida  Rural  Kanpowcr  Service  wrote  . 
to  one  ec5>loyor  warning  against  placing  job  requests  in  Texas  unless  the 
ec^loyer  wanted  to  obtato  Kexican  Aiaerican  workers  • 

1248.  The  agricultural  jobs  in  v*lch  farcr^orkora  are  placed  entail  picking 
crops,  manual  labor  which  could  be  perforxaed  by  persons  who  speaH^any 
language.   Language  skills  are  not  an  Important  factor  in  assessing 
ability  to  carry  out  these  Jobs. 

1249.  Review  of  the  Rural  Hanpower  Service »^aupra  note  1245. 

■4-70  .  - 


*  '  ^  1250 

*  SJGl  MttortndtM  to  State  Agencict      And  thAt;  the  8MS  fcr^etaent  oi 

1251  ^         ,  5  - 

ttitreat  ifotkerft  did  not  c1t«nge#      .Aa  e  r<»8ult>  oa  October  6,  1972, 

•everet  Mhthi  after  tjjj  tpeclel  revi^  o£  MS  «eriricef  conducted  by  the 

nefciofiet  xmvLmt  ttea,  rtpreientetlwi  £t<m  17  civil  riglits  mad  £«m- 

ioxfcain  orgtaijationt^  togtther  vlfch  88  individutt  h«rve»t8ff*,  »mi  W)L, 

aiking  «  y«diir*l  dlttricfc  court  to  i?coMbit  DOL  froa  fiiumcing  St«te 

..IS  'ai«nciM  ttut  pnctieed  racial  and  sex  di8cri^nat:ioa.  The  suit 

made  iialliir  ^herget  to  thoae  itt  the  corsplalnt  filed  in  1971«*'tbet 

hervMteri,  oostly  black  and  Hcxtcah  American—  were  denied  the  Bam 

counselin|(  «nd  job  training  that  the  State  BS  j^rov^ded  for  nonsainorfcies; 

irere  arbitrarily  restricted  to  loM^^paylng  field  work;  were  assigned  .4:0 

racially  segregated  housing;  and* were  referred  to  growers  who  failed 

1252 

to  make  social  secui^ity'paytQQnts  to  their  accounts* 

On  my  31,  1^.7i^-Jthe  court  ordered  DOL  to  stop  participating  in*  " 


faderally-funded  State  programs  t!tat  discriminated  against  migratory 

or  seasonal  fanaworkers*    It  vjumed  DOL  that  it  could  cut  off  Falderal 

1253 

funds  if  DOL  tiontinued  to  support  the  discriminatocy  State  programs* 


1250.   training  and  Saploymi^fc  Service  Program  Letter  No*  2763  from  Paul  J. 
fassar,  Jr«i  Depul^  Assistant  Secretary  of  Labor  of  Manpower  arkl  Manpower 
Administration  to  all.  State  ES  agencies  (Undated.)  the  purpose  of  the 
letter  was  *'to  inform  State  Agencies  of  findings  of  a  review  of*  Rural 
Manpower  Service  operations  and  to.  direct  them  to  identify  and  oliminat?(^ 
discriminatory  practices  in  State  employi^nt  services  which  may  exist  in 
their  operations."  Id* 


125ltf  Herrmann  interview,  iru.era  note  1242. 

1252.  •"KA/ECP,  Western  Regioa,  et  al,  v.  Peter  J.  Brermaa,  ct  al.  .  «o.  2010-72 
Cl>.Df.C.-,  Hay  3,  1973). 

1253*   The  court  ruled  that  DOL  was  illegally  supporting  State  agencies 
vftieh  (a)  denied  the  full,  range  of  co^Ioyaent  servit:es„  'such  sk  testing  and 
coutlselingt  to  migrant  workers;  (b)  referred  migrant  farmworkers  to  employers 
vho  hsd  ylolated  the  minlrtua  wsgc  and  child  labor  liwsj  (c)  processed  dis- 
criminatory interstate  clearance  orders^  (d)  referred  fanriwoJ?kers  to  jobs 
irfaere/the  Jllvlng  and  workitig  conditions  vl61atc& -housing >  heait1i>*imd  ssni- 
^     tat ion  laws;  and  (e)  referred  fsrwworkers  to  unlicensed  crisw  leaders  or  crew- 
q     Q    Uaders  who  operated  illegally*  NAACP^  Western  Region  v.' Peter  Ji  Brennan, 
ER^C  AHiSft  iietet2A3  ,  Declaratory  Judgment  and  Injunctive  Order,  May  31,  1973* 


The,  tegtonal  EEO  Units  of  the  Manpower  AdminiatMtlort  vere  charged 
vlch  ptrfomlng  /ollosnip  roviws  in  fiscal  year  1973  of  the  special 
HHS  riviw  to  check  on  the  progress  of  local       offices  • 

The  foil owup  reviews  had^sorae  critical  weaknesses.    In  at  least  one 

1254 

rtgion,  '  the  r^avicws  lasted  only  pne  liour  each,  ^   and  in  general  they  respited 

only  in  flndingi  which  could  have  been  obtained  from  available  statistical 

ih£or«atiott*    Furthermore,  while  some  staff  roeinbera  of  the  RMS  local 

offices  were  interviewed,  no  recipients  were  ask^d  about  the  services  they 

received,  and  additionally,  the  review  team  did  not  study-  the  referral 

1255  .  ^' 
patterns  on  the  bisis  of  sex.        Finally ,f.  RMS  offices,  con^rrary  to.  all 

Manpower  Administration  standard  review  procedures',     were  given  copies  of 

the  questions  to  be  gsked  two  weeks  before  the  foUowup  revicw^were  con- 

1257  f 
ducted^        Thus,  the  RMS  offices  were  prepared  to  present  a  favorable 


picture • 

In  late  ^1972,  the  Region  EC  (San  Francisco)  EEC  Unit,  together 
representatives  of  the  California  Department  of  Human  Resources  Development^ 
conducted  its  followup  review  to  the  national  review  of  the  spring  before. 


1254.    September  1974  DeRpsa  interview,  supra  note  1146.    The  mk  reporti 
ifnplied  that  each  lasted  one  day,   /^^uiz  pQemprandura,  infra  note  1258.  ^ 

1255»    Memorandum  from  Floyd  E.  Edwards,  BMA,  San  FrancjLsco  Regional  Office, 
DbL,  to  Ross  Ruiz,  EECR,  Manpower  Administration,  San  Francisco  Regional 
Office,  DOL,  Subject:  Rural  Manpower  Service  Review,  Dec.  22^,  1972. 

1256.    These  procedures  for  investigation  are  not  in  writing,  but  are  given 
orally  in  training  courses  for  Vk  investigations.    Telephone  interview  with 
Gary  DeRosa,  EEOR,  ^Manpower  Aininisttation,  San  Francisco  Regional  Office, 
I)OL,  Apr.  22,  1975. 

1257#    April  1975  DeRosa  interview,  supra  note  1256. 
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«  Thla^reviev  covered  ten  RMS  offices  In  Cfallfomla.       The  foll^wup 

report  offered  no  documentation,  no  statistical  illustrations, ^ 

and  na  Infomatlon  that  would  clearly  indicate  the  Title  VI  coxnpllance 

posture  of  the  RMS  offices*    These  offices  were  merely  rated  ''good," 

"fair,"  or  "poor*"  on  a  standard  checklist  with  only  slight  references 

1259' 

to. the  deficiencies  found* 

'  Region  V  (Chicago)  Manpower  Administration  coTnducted  followup 

reviews  of  16  RMS  offlqes  in  Wisconsin,  Indiana,  Michigan,  flllnols, 

1260  . 
and  Ohio.      These  reviews  appeared  to  be  as  disappointing  as  those  conducted 


1258.    The  ten  offices  were  in  Salinas,  Watsonvill*^  Gllroy,  Stockton,  Modesto, 
Merced,  Visalia-,  Fresno,  Madera,  and  Calexico*    Memorandum  from  Ross  Ruiz, 
EBO  Representative  to  Donald  Balcer,  Deputy    Regional  Manpower  Admlnls trac- 
tor, DDL,  Rural  Manpower  S^ervlce  Reviews,  Dec.  12,  1972'. 

1259*    The  checklist  questions  and  findings  Included: 

1.  Is  the  percentage  of  minority  applicants  referred^^to 
nonagrlcuitural  Jobs  reasonable  compared  to  clientele  served? 
Finding:  Nine  offices  rated  "good!*  because  more  minorities  were 
referred  than  their  percentage  as  Clients;  one  rat*ed  "fair" 
because  it  provided  equal  referrals  to  minorities* 

2.  Do  job  orders  specify  an  English  or  Spanish  requirement?  .  * 
If  so,  is  the  requirement  really  necessary?    Finding:  Three 

offices  rated  "good",  with  no  job  order^A specifying  any 
language^requlrement;  three  rated  "fair*''  because  they  had 
"a  few  orders"  Indicating -that  the  employer  or  foremto  spoke 
one  language;  two^ rated  "podr",  with  five  or  more  orders 
Mquestlhg  Spanish  with  little  supporting  justification.      •  * 

*«  •  » 

An.  attached  cha2?t  .showed  that  the  Mode&to  RMS"  rated  three  of  the^  four 

"poor"Wrks  given^     Ruiz  memorahdum,  supra. note  1258*  ^ 

12(60*    The  Chicago  reports  were  written  by  Manpower  Administration  4rea 
operations  officers  who  were  accompanied  by  a  membjer  of  the  EEC  Unit 
staff.    The  scheduling  and  RMS  office  selection  was  Instigated  In  the 
regional  office,  with  no  Input  at  all  from  the  national  OEEO/ 
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in  the  San  Francisco  region*    They  contained  little  reference  to  the 
number  of  referrals  or  other  RMS  services  provided  for  Spanish  speaking, 
blacks,  and  other  minorities,  or  females*    The  reports,  in  effect,  told 

the  reader  little  about  the  treatment  of  minorities  and  women  by  RMS 

.     *  .    1261  _ 
offices « 

After  these  followup  reviews  DOL  took  little  further  action.    It  set 

up  ah  advocacy  system  to  ensure  that  complaints  against  the  RMS  were 

1262  ' 
handled  promptly.        Although  DOL  has  no  hard  evidence  that  the 

deficiencies  found  in  RMS  have  all  been  corrected,  no  further  followup 

revlewn  were  planned.    DOL  oversight. of  the  Federal  court's  order  was 
'  1263* 

uniuccess-f  ur and  the  court  asked  the  Department  of  .Labor  and 


1261 •    Commission  staff  examined  two  of  thejl6  RMS.  followup  feviews. 
Mttipower^ Administration,  Region  V  (Chicago),  Rural  Manpower  Reviews 
of"the  Rural  Manpower  Sfervices-of-Anderson,  Indiana,-  local  office, 
Mar,  20,-4973  and  of  Lafayette,  Indiana,  local  office^  Mkr,  6-7,  1973,  ^ 
I  '  ,     -  ^  - 

1262.  TeiephoKe  interview  with  Elmer  Colts,  Chief,  Division  of  Rural 
Manpower  Services,  Manpower  Administration;  DOL,  Sept.  27,  1974.  - 

1263.  The  Urban  Law  Institute  of  Antioch  School  of  Law,  after  conducting 
a  series  of  onsite  reviews  ,  concluded  that: 

neither  the  On-SltejReport',  nor  the  underlying  . 
data  provides  .any  basis  for  concluding  that  sub- 
stantial compliance  with  the  Courtis  Order  of  May  31  -  . 
has  been  Achieved  ♦    The  assertions 'ihade  in  the  On- 
Site  Report  by, the  defendant  do  not  demonstrate  either 
logically  or  jcmpirlcally  that  the  discrimination, 
and  illegal  practices  enjoined  by  the  Court  have 
been  substantially  eliminated  or  even  significantly 
fillevlated  over  the  past  months* 

Amicus  curia  memorandum  filed  by  Edgar  S*  Cahn>  ^ 
Attorney,  Urban,Uw  Institute  of  Antioch  School  of 
taw.  Apt,  *18,  1974»   NAACP  Western  Region  ^v*  peter 
J[.  Brennan,  suprA  no^e  l2S2f 


^7-1  .  •  :■  / 
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the  Migrant  Legal  Action  Pirogram  to  reach  an  agreement  as  to  how ''the 

order  should  be 'monitored,  so  as  to  avoid  a  prolonged  trial.    A  consent 

*  '  1264 

dedree-  was  agifeed  upon  on  August  9,  1974.     .  Under  this  agreement  the 

Department  of  Labor  was  given  60  days  to  establish  a  special  peview  ^ 

committee  to  review  compliance  with  the  court  order.    The  committee 

is  comprised  of  three  members*  selected  by  the  Department  of  Labor, 

including  one  from  the  Office  of  the  Secretary  or  Under  Secretary;  three 

selected'by  the  .plaintiffs,  and  a  seventh  representative' to  be^^choaen 
1265    •    -  . 

by  the  .first  six."       The-cobmitrree  iLs-Trequ±red  to  meet  quarterly  tot^^o 

years  from  its  establishment  and  to  fil&  smiannual  reports  with  the  ^       -  . 

court.    As  of  rtid-September  1974,  it  appeared  that  th^  Department  of 

Labor  had  pot  asked  any  representative  from  the  DEEO  to  assist  this 

1266  /  p  ■ 

committee.  *  > 

^J*;      Corrective  Action 

-    —  ^  ;  ■     f     ,  t 

it  Is  clear  that  the  Manpower  Administration  has  failed  to  take 
the  steps  necessary  to  ensure  that  all  civil  rights  violations  are 
corrected  in  a  timely  manner.    The  findings  of  its  1*972  and  1973  reviews 

 ^  ^  "  ' 

126^.  ^NAACP  Western  Region  vw  Petfer  J,  Bre^nan,  supra  note  1252.  Order 
isiiued  by  Judge  Charles  R^'  Richey,  Aug.  9,  1974.    One  issue  not  included 
in  the  decree,  because  agreement  had  not  been  reached,  was  that  pf 
whether  the  Judge's  order  should  be , extended  to  manpower  traTiiing  programs 
funded  uadeD  CETA.      Herrmann  interview,  supra  note  124.2. 

I       .     ■  ^  * 

12654  ^This  ^^p^TSon  serves  as  chairperson  of  the  ,committQe# 

1266.  Tl);fc'8  is  inferred  because  the  DEEO  had  no  up-to-date  information  on  the 
aUtus  oif  this  lawsuie.    Chapln  find  Pfau?  Interview,  sufiEi  ^^37. 


/ 


^       ^^^^  ^  ' 

^     '  1267 
are  those  which  have  been  repeated  year  after  ^ear,       even  in  the 

^Ir       .     1268'  ^ 

•ai&ie^offic^s. 

The  corrective  action  necessary  would  appear  to  be  fairly 
straightforward.    After  any  review  in  which  Title  VI  violations 

are  uncovered,  the  offending  State  agency  should  promptly  be  informed 

< 

of  its  noncompliance.    If  corrective  action  isnot  forthcoming  in  a* 
1269.  . 

^    reasonable  time,       Federal  funds 'to  the;^  noncompliant  employment 


f 

1267 •    For.  example,,  over  100  compliance  reviews  in  47  States  arid  more  than- 
200  complaint  investigations,  all  conducted  by  the  Office  of  Equal  Oppor^ 
tunity  for  Manpower  Programs  from  November  1966  to  Octoter  1967,  revealisd 
^     a  wide  yariety  of  discrlminatbry  practices*    The  Manpower  Administration 
found  that  black  applicants  with  college  or  even  graduate  degrees  were 
consistently  assigned  occupational  clasilfications  for  low-skilled  jobs, 
often  as  cas.ual  laborers  or  domestic  day  workers.    In  contrast ,  nonminority 
applicants  with  the  same  or  even  inferior  qualificatiohs  were  assigned 
higher  classifications.  ^  « 

^  The  Manpower  Administration  found  that  referrals  were  made  to  employers  on 
the^basis  of  race.    Minorities  were  given  fewer  referrals  than  nonminoritles 
and  to  lower«*paying  Jobs*    Blacks  were  not  referred  to  jobs  in  retail  stores, 
banks,* financial  loan  firms,  and  other  businesses.    Black  applicant s^were^ 
counseled  toward  menial  Jobs  despite  qualifications  for  ^"employment  at 
higher  levels*    Counseling' services  for  blacks  were  inferior  to  those  of 
whites*    Segregated  facilities  were  consnon*    In  one  office,  black  and  white 
staff  were  segregated  by  a'planteV.    Services  were  provided  at  county  court- 
liouses  with  segregated  restrooms^  and  drinking  fountaii^ns.    Applications  carcls 
bore  coonents  on  hair  length  and  color,  skin  color,  and  appearance  which 
sttggaated  race*   Racial  and  sexually  discriminatory'  Job  orders  were  accepted. 
Sea  Boualitv  of  Opportunity  in  Manpower  Programs,  supra  note  1227,  and  see 
also  Department  of  Labor^  Manpower  Administration^  Report'  on  the  Office  of 
Equal  Employment  Opporttmity  (Nov*  1,  1967  to  Dec*  31,  1970)* 

1268.    This  was  true  In  Kuntsvllle,  Ala.,  Reno,  Nev.,  and  Tucson,  Ariz, 
ES  offices  in  these  cities  are  discussed  on      461  and  .p.  46<ff  Infra, 

1269  •   Sixty  days  might  be  allowed  for  the  State  agency  to*^davelop  a  conipre- 
henslve  action  plati  for  remedying  all  Title  VI  problems.   Another* 180  days 
night  b«  allowed,  for  execution  of  the  major  elementa  of  the  ptan  and  sub^ 
stanfclat  correction  of  all  violations,   A  major  weakness  ot  Fedetal  agency 
Title  VI  regulations  la  that  dtey  do  not  set  any  tlxod  limits  for  se^curlng 
full^coopliance.  - 
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service  should  b 


e  te'ti|lnA"t«. 


Itidetd,  this  Is  esstntUlly ^hat  Is  provided  for  by  DbL's  Title  VI 

,        \  ^ 
rtgulatlont.    Thoie  regulation*  provide  that  tih'e  Secretary  will: 

make  a  prompt  Investigation  vheneVe^i^^a  compliance' 
review,  report,  cdmplalnt  or  any  ^er  Information 
Indicates  a_pos£lble -^failur^  to^c6^1y  with  this 
part.    If  /such/  an  Investigation. . .Indicates  a 
failure  to  comply  with  this  part,  the  Secretary 
will  so  Inform  the  recipient  and  the  matter  will 
be  resolved  by  Informal  means  wherever* possible. 
If  It  has  been  determined  that  the  matter  cannot  be 
resolved  by  Informal  means. . .compliance  with  this 
part  may  be  effected  by  the  suspension  or^termi-  ■ 
nation  of  or  refusal  to  grant  or  to  continue 
Federal  financial  assistance, ^or  by  any  other  means 
authorized  by  law.  1271'       *  a 

The  Manpower  Administration  has  often  failed  to  ,provide''prompit  formal 
t       '  *  .  . 

notification  to  the  employment  services  where  MA.  investigations  indicate 

a  failure  to  comply  with' Title  yi  or  with  the  Manpower  Administration's 

regulations  implementing  Title  VI.    In  some  instinces  the  ^EOR's  have 

%  /  127^ 
attempted  to  effect  correction  informally,       and,  thus,  there  is  no  record 


4 

1270.    An  order  suspending,  terminating,  or  refusing  to  grant;  or  cdhtinue 
Federal  financial  assistance  cannot  1>e come  effective,  however:  • 

until  (1)  the  Secretary  has  advised  the  applicant 
or  recipient  of 'his  failure  to  comply  and  has 
determined  that  compliance  cannot  be  secured  by 
voluntary  means,  (2)  there  has  Jjeen  an  express 

findingjDn  the- record,  after  opportunity  for  ^  * 

liearing,  of  i  failure  by  the  applicant  of  recip-  ^ 
lent  to  comply  ^ith  a  requirement  imposed  by  or 
4  pursuant  to  this  part,  (3)  the  action  has  been 

approved  by  the  Secretary,  and  ;(4)  the  expiration 
of  30  days  after  the  Secretary  has  filed  with  the 
committee  of  the  House  and  the  committe'e  of  the^ 
Senate  having  legislative  Jurisdiction  over  the 
program  Involved,  a  full  written  report  of  the 
'circumstances  and  the  grounds  for  such  action* 
29  C^F^R.  •  31.8  (b)  (1974).  ~ 

1271*  '  29  C»F.R.  S  31.8(c) (d)  and  31.9(a),  (1973), 

127it    Ihe  formal  notification  begins  the  administrative  pjroceas  wliich  would 
lead  to  fund  termination  of  a  noncomplying  State  agency^   Set  note  1270  nupxA  ^ 
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^5?  ' 

of  fehe  viot*tioa  and  no  follow  up  to  ensure  that  corrections  are  made* 
Moreover,  in  these  cases  there  is  no  written  notification  to  the  State 
administrator  of  the  ES  that  such  deficiencies  should  be  corrected  in  all 
ES  offices  with  th^  State. 

Usually,  however,  th^^first  action  by"^^he  MA  where  it  finds  a 
Title  VI  violation  has  been  for  the  Assistant  Regional  Director  of 
'the  Manpower  Administration  to  write  to  the  ^tate  ES  administrator 

informing  him  pr  her  of  the  problems  and  making  recommendations  fot*^  ^^.^ 

.     .  1273  '  .  f 

their  improvement.       This  communication  is  not  a  formal  notification 

'     ^  ,    1274  \  "  ■   -  ^  . 

of  noncompliance       and  may  be  followed  by  months  of  discussions  befoi^e 

corrective  action  is.  taken,         Rarel^^do'  theS  t^fegibnirof f icei  provide 

State  agencies  with  formal  notification  of  noncompliance.    A  formal 

notification  of  noncompliance  would  be  sent  to  the  recipient  only  if 

DOL  had  determined  that  cofbpliance  could  not  be  voluntarily  achieved. 

DOL  is  reluctant  to  conclude  that  ^ts  negotiations  dre  not  productive. 


V 


1273.    Chapin  and  Pfaus  interview,  supra  note  1137.    In  addition,  the  EEOR 
provides  this  information  informally  to  the "manager  of  the  employment  ^ 
service  office  in.  a  "clo^e  oat  conference"  at  the  fni^Of.each  review. 

1274*    The  regional  office  does,  ho^.ever,  have  the  authority  to  provide  the 
State  ES  with  a  formal* notification  of  noncompliance.    Chapin  and  Pfaus 
interview,  supra  note  1137  •  -  ^ 

•  1275»    Chapin  and  Pfaus  interview,  supra  note  1137. 


•\- 
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In  fl«cmX  ye*r  1973^  tha  Miopove?  A4tttolstr*tiott  provided  <taly  these 

•even  local  ES  offices  with  fortaal  notification  of  noncomplionco  or  pro|>able 
1276 

nonepttpliance      with  Title  Vtt  Huntiyllle^  Alabaoa;  Charlettmi  and 

Spartanburg*  Sou tJi  Carolina;  AshevlUe^  North  Carolina;  Bloomington^ 

1277 

Indiana;  and  Malvern  and  Forreat  City,  Arkansas^        It  would  eppear» 
however,  that  the  nuaber  of  findings  of  nonc<^i^itnce  toade  by  WL 
in  f iacal  year  1973  ahould  have  been  conaiderably  greitl^*   fhe  problems 
found  In  theae  officca  were  also  found  in  other  ES  officea  throughoufc^tli^ 
country •           For  exaaple,  in  October  1972,  the  H^taville,  Alabama,  BS 
office  was  revl/wad  by  the  Region  IV  (Atlanta)  KEO  Unit  dTn^  the  findings 
-~^Yutt^'''£^:  Vlack  of  -iptfujmy  sta^ri  lack,x)f  JQ,.Mqi?i^lfldgQ,! .... ,   ^ 


.  1276«    A  recipient  of  Federal  funis,  which'  tioncompliance  with  Title  VI 

is  a  recipient  which  is  engaged  in  an  actlvlf^.  Or  pr^ct^ce  in  violation 
of  Title  VI.    When  a  recipient  is  found  in  proWlc  noncompliance  by 
a  Federal  agency,  this  neans  that  the  agency  is  fiictually  unsure  of  what 
the  recipient  is  doing,  or  uncertain  of  what  Title  VI  requires*  None** 
theleasy  Manpower  Administration  officials  atatiftd  that  most  regional 
offices. do  not  make  a  clear  distinction  between^'noncompliance"  and 
"probable  noncompliance"  and  that  there  is  likely  to  be  no  rationale 
behind  a  regional  office's  choicc^of  tcrfiainology.    Chapin  and  Pfaus  in-  - 
tervicw,  supra  note  1137.    Indeed,  DOL  regional  staff  gave  a  wide  variety 
of  anawers  when  asked  why  one  term  might  be  used  in  preference  to  the 
other*    One  regional  staff  member  stated  that  "probable  noncompliance" 
referred  to  unintentional  discrimination,  while  ^^noncompliance"  referred 
to  intentional  discrimination*    Thus,  for  exao^le,  aha  would  be  likely 
to  include  deliberate  undercoding  of  minorities  as  ^'noncomplianc^^!  and 
use  of  unvalidated  test  without  awareness  that  the  tests  were  discriminatory 
as  "probable  noncompliance/'   Another  regional  staff  member  «tated  that 
•lifoncoropliance"  was  used  when  Title  VI  violations  had  occurred  after  the^ 
ES  had  spent  DOL  funds  and  "probable  noncompliance"  was  used  if  ^iBCTimi" 
nation  was  found  where  DOL  funds  had  not  yet  been  spent, 

/ 

^im»    DOL  response,  supra  note  1118*    The  Washington  o'ffice  staff  stated  that 
although  they  were  uncertain,  they  believe  that  no  findings  .of  noncompliance 
were  made  in  fiscal  year  1974.    Chapin  and  Pfaus  interview,  supra  note  1137. 
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1278.  See  p.  443  supra  for  a  description  of  some  of  the  other  findings  made' in 
ES  offices  in  fiscal  year  1973.  ' 


470  .  .  ^ 
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'  1279 

by  tuff;  teparAta  files  for  dOMstic  uork^^rs;      aegregated  vtitlng 

1280      '  1281 
«r«««j  imd  tto  control  lift      for  digcrixnlniitory  ordord# 

Sioiltrly^  Region  IV  EEO  staff  fowid  that  in  the  Charleston,  South 

Carolina,  office  in  NovejcSMsr  1972  the  rotnotlty  staffing  goal  w*s  set  too 

loir;  there  vss*no,  control  list;  and  therC.vas  lack  ^.^qual  oppor- 

tunity  trainings    Region  VI  found  t^ese  deficiencTos  Ui  the  Forrest  City, 

Arkansas,  £S  office  as  of  October  1972:  inadequate  referral. of  ninoritiiss 

to  jol>s;  discrinination  against  fesales  in  referrals,  and  entry  codes  and 


12791    By  losing  separate  files  for  donees  tic  workers,  persons  who  were 
qualifisf  for  other  work  but  would  accept  a  posltioi!  as  dos&estic  workers 
would  be  likely  to  be. considered  only  for  p^psitions  as  domestic  workers. 

1280«    I>QL**s  Compliance  Officers  Handbook. 8tat<?s; 

Any  job  order  that  indicates  race*  either  white 
or  nonwhlte*  as  a  requirement  or  which  contains 
—~  job*^peclficatlons  T:cquiring"a  la^&er^f^a  —  *  - 
pavticuiiir  race,  is  considered  a  discriminiitory  ^ 
orde;^*  *  Any  SS  office  vhlch  serves  such  an 
order  is^  in  violation  of  ^Tltle  VI  of  the  Civil 
Rights  Act»«>»*Cpffipllance  Officers  Handbooks 

Vupra  note  1092;  at  51.  '  .  •  *  , 

If  such  an  oi*der  is  received,  the  coployer  trying  to  fill  the  order  ip 
supposed  to  be  placed  on  a  control^ list  and  xoty  not  be  served  by  thc-'ES' 
until  the  eo^loyer  corrects^  the  discriminatory  ordler  anli  promises,  in 
writing,  not  to  discriminate.    DDL  requires  ^that  any  es^loyer  who  engages 
in  any  form  of  racial  or  ethnic  or  sex  disctioination  be  placed  on  the  * 
cpntrol  list,  but  WL  officials  are  not  directed  to  review  each  cc^loyer 
submitting  a  job  order  to  ensure  that  the  employer  does  not  discr:is)inatc* 
Thus,  if  employers  are  placed  on  the  ctmtrol  list,  it;  would  be  only  for 
blatsnt  discrimination  which  happened  to  cotse  to  the  attention  of  die  EEOR 
such  a»  subt&itting  a  discrl-sinatory  job  order  6r  maintaining  separate 
restrooias  for  blacks  and  whites^    Chapin  interview,  supra  note  1204.  Iheai^ 
is  no  requireiaent  that  State  essployment  services  review  affircusttive  action 
plans  of  the  employerjr  they  se^rvc^  to  ensute  that  these  csiployers  do  npt 
discrixoinate.    The  Montana  State  Advisory  Comoittee  to  this  Cotncdssion  has 
connented  on  the  need  for  such  review,  Kontana  St^te  Advisory  CcKtulttce  to  U.S* 
CoBsnission  on  Civil  Rights,  Epuloyncnt  Prsctices  in  Montana:  The  Effects 
on  Anaericsn  Indians  and  Women  (August  1974). 

it 

1281.    DOL  response,  supm  note  infl»  ' 


ponse 
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,  *  1262  ■  ■  *     '      .  ■ 

testing  baaed'  on  sox.        Indeed,  even  ES  staff  did  not  knov  ^rtiy  these 

off-Ices  had  been  singled'  oat,  as  being  in 'noncompliance  or  probable' 

noncompliance,  ivm  a  largo  nmbex  of  'offices  wit*  stollar  problesas. 


4'  -^^ 


1282.    Other  findings  in  AshevUle,  North  Caroltaa,  In  Septec*6r  1972; 
Spartanburg,  South  Gdrollna  in  Septenibeir  1972;  Bloooingtoa,  Indian^J.  - 
in  August  1972;  and  ilalvem,  Arkansas,  in  October  1972  wfire  stoilar. 
Sxmnples  of  findings  in  tfips?,  ES  of flees 'wpre:  few  minority  sfiaff;  ' 
Insufftcient  mlT\ori)by  referi?als;  and  inadequate  minority  coding,  vOh 
response,  SMS^^'^^^  ^^^^        telephone  lntervle»j*^1f  Unda  Norris,  E^^^^ 
Etaployiaenri$Bor,tunlty  Representative,  Manpower  Administration,  Atlanta 

Regional  Of fice,:' DDL,  Se^if,.'  ^9,  1974.  ^ 

—  -.]•■'  .  ' 

12fs3.  ■  Id.,         ''<:■  •     '   ,  ,  ■  . 


Another  problcta  which  has  prevented  the  prompt  retaedy  of  Title  VI 

.  '  •  '  >         ^       y  " 

violatioos  is  that, the  recocs&endatiions  drafted  by  the  regiofial  staf£  J 

in  response,  to  their  findings  have  hcen  alanaingly  poor*   For  exa^aple^  , 

ia  Hiuitsvil£e»  Alabmoai  where  Hk  found  lack  of  i&inority  ataff^  die 

Hk  re^oossended  only  that  the  State  ES  "fill  the  one  staff  vacancy 

with  a  minority."  The  Huntsville  office  had  a  staff  of  about  38  ^^eople, 

only  three      vhom  were  minority  although  the  population  of  the  Huntkville 

^    ^  1284 

icetropolitatt  area  .was  over  16  pexco^t  xainority  and  the  clientele 
served  was  32  peircent  minority*  Moreover,  Mi  did  not  require  the 
development  of  an  affirmative  action  plan  Vith  goals  and  timetables* 
As  of  June  1974,  only  5  of  the  46  ES  staff  membe^  .(II  percent)  wefS 

In  other  equally  disturbing  cases  the  Manpower  Administration  merely 

reiterated  its  findings  by  confi>inlj3g  them  with  sliaplistic  terms  to  create. 

ifttch  recosaoendatlons  as  "Improve  min^'rity  staffing"  and  "improve  EO 

1287      ^  .  \    ^  . 

training*,"       Some  recotanendations  were  so  weak  as  to  state  simply  - 

"erase  ^bove  problems,"  or  to  call  for  "removaf  of  all  above,  deficiencies,*^ 

Overall,  the  xecocnmendations  were  quite  nebulous  and  lacking  in  •'s^ecificitjr. 


 Mr , 


1284*   According  to  the  1970  cciisus,  in  1970  the  total  population  of  the 
Huntsville  metropolitan  area  was  228,289*   Of  these,  3J?»120_P^raons  were 
I  biacki  1^0,  Native  American;  396,  Asian  iSaaerican;  and'i,737,  of  Spanish 
speaki^^  background* 

l?85.T* Telephone  interview  with  Warren  Robeson,  Personnel  Management  Advisor 
and^Cttief,  Personnel  and  Training,  Manpcwcr  ^Administration,  Atlanta,. 
Regional  Office,  wt,  Jan.  15,  1975 

* '  ♦ 
1286*    Id*  ^  /  ,    -  ~ 

1287 •    Cttless  State  agencies  are  given  more  specific  advice,  for  example, 
ccbceming  the  amount  or  type  o£  training  to  be  provided,  St6te  agencies 
will  \iot  ktoow  how  to  implement  the  recc^ciidations  for,  training* 
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*Uo^er  reason  for  continual  violations  in  the  csaployaent.  pervice 
is' that  ia^eaponae  to  ireglonal  office  findings.  State  Emplojmenfc 

*•  -       V "  ,  • 

Servic^  o'ften  provide  fltasy  excuses  foe  their  illegal  actions  vh'lcb 
lite  accepted      the  regional  offices.   For 'cxmaple,  in  re'sponse  to  a 
finding  of  nndercodlng  'in*  Hoooington,  Indiana,*  .the  Bloooiugton  ES  , 
reaponded  that  ainocitiea  were  provided  witli'  only  one  job  code  to 
«|p^edite  their  plagensent.       Since  the  grcate-:  the  nianber  of 
qualificationa  coded  on  the  applicant's  card,"  the  greater  the  job 
.poaaibilitiea  for. this  peraon,  it  i»  difficult:  to  sec  how  nndercoding 
,  would  imprpve  the  applicant's  chances  of,  finding  a.  Job  quickly.  Yet 
this  excuse  was  accepted  by"the  regional  equal  opportunity  ataff. 

SiklUvly^  in  Huntsvillfe>  Alabama,  ,  segre^atc^  v«ll:litg  areas 
were  ci^lalned  by  the  State  agency  aa  being  separate  waiting  areas 
fer  caJuaf^^'  and  regular  workora.   However,  the  casual  workers  were 
ateost  all  black  and  the  regul^  workers  largely  v^ite.   As  long  as  the 
waiting  areas  remained  separate4>  blacks  were  likely  to  perceive  that*  . 
caaual  work  waa- the  only  work  available  to  them.   In  r^ponae  to  m'a 


1288. '   Tciet>hone  Intccview  with  Daniel  Hatley,  Equa.l  ^mpioxment  Oppor- 
cunity  Risprcaentative,  Manpower  Administration,  Chicago  Regional  Office, 
BOL,  Sept.  19,  1974.   fiot requires  j:hat  all  job  experience  be  coded  on 
the 'application  card.  t\ 

'    -  ■  .  > 

1289.  "Casual"  work  is  defined  by  the  Manpower  Administration  as  being 

qnly  for  one  or  two  days  duration.   Chapin  and  Pfaua  interview,  ffupra 
note  1137,  .  ' 
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m 

requircocQt  thut  the  separate  vaiting  areits  be  ellmiunted^  the  HucitsviUe 

ES  stated  that  vhen  thl^  had  been  tried^  it^created  too  much  eonftiaioa, 

*  1290  ^ 

jflnce  its  office  was  sisall*        The  regtonaX  office  talked  vaguely  of 

*  *  *  *  '    ' !  *  ^ 

0f  ttie  possibility  of  the  ES  «»ving  to  a  larger  building,  tacitly 
accepting  the  BS  |irgmae^t  „  that  under  the  present  coaditions  the  waiting 
areas  could  not  be  con^^j^iently  combined,  ♦  ^ 

lit  soM  cases  where  DOl*  staff  fdimd  Title  VI  violations,  no 
folloMup  fevitws  were  conducted.  *  For  ^xasaiple^  the  Gh^csgp  office  * 
staff  did  tiot  fcnou  If  a  followup  revlev  had  been  c6nducted  in 
Bloomingtoii^  IndiaMi^       Further,  where  f dllowjip^  reviewa  were 

ionducte^,  4:hey  sotaetii»esvrevealed  that  the  rsqiiltred  corrective 

♦  -  *"  , 

action  had  not  been  taken  by  the  employment  service  offlpe*   For  *  '  ^ 

exsmpiet  although, , the  Huntsvillet  Alabama, ^ES  had  been  instruct* 

«d  to  Increase  its  minority  stINEfing/tDonths  after  the  r<icoao«nds- ^ 

tions  hnd  been  xonSk^  the  number  of  jjiin^ities  on  the  Huntsville  « 

1?92  .  • 

staff  had  decreased^         ♦  .     *  .  , 

•  ■   ■ .  -     •     ■  \ 

X290,   Horris  interview,  aupra  note  1282*  \ 

129X.   Tedephone  interview  with  Daniel  Karlcy^  EEOR',  Manpoi^cr  Adoinlstratipn, 
Chlcasip  Regional  Office,  DOL,  Sept.  19,  1974.   Telephone  intpryiew  wtfch 
Ir*  Btt«h,  BEO/Spteclalitt,  Manpower  Adminiattation,  Oiicago  Regional  Office, 
DOt,  ^ept.  ^,  1^74.  '  •  -  •  ^ 

1292 •    On  Jjwary  30.,  1973,  the  HvcatsviUe  ES  wrote  to  bOL  that  it* would  * 
carry  out  DOIrs  recoowendations*   Nonetheless  >  i  foUowup  reviev  on 
*Apjfil  10,  1973,  indicated  that  no  additional  minority  staff  had  been  hired 
and  that  one  minority^  receptionist  had  been  riileased  from  the  ES  for  being 
unable  to  pass  the  State  merit  system  test*   The  ?S  tflso  had  failed  to 
eliminate  segce^ted  waiting  ifeaa.   Norrls  interview,  supra  note  1282.  As 
of  September  1974  these  problems  had  not  bean  corrected« 
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When  foUowup  reviews  revealed  tb&t  deficiencies  had  not  betai  . 

corrected,  the  M»np»rer  Adrtiniatration  coatinued  with  acgotlations  and 

technical  esjiistance,  hut  mde  no  wove  to  cut  off  fund^  of  noncomplying 

recipients.    It  permitted  noncoopliwice  to  coitinue  indefinitely.  For 

cjunpie,  the  foHowup  tevicw  iti'5f%rch'^and  llovenber  1973  to  the  June  1972 

revi«w  of  Reno,  Kevade.  revealed  that  prcblciaB  of  sex  discrimination  in 

1293 

%'     thiU^  office  reaiained  uncorrected.        Similarly,  a  November  1973  review  of  • 

^    "^^tfee  Tucson  of flcfe  of,  the  Ariaona  ES,  revealed  that  Xucsonlhad  not  corr§cted^ 

«ex  discrimination  vfalch  had  been  noted  in  a  1971  review  of  the  aaoe 

1294  '  '  .  ■  i. 

office.  '  ;  t 

> 

 .   i 


1293*    Telephone  interview  with  Gary  DeRosa,  Regional  Director  for  EEO, 
Manpower  Adbinistration,  San  i^j^aneiaco  Regional  Office^  DOL,  Sept#  23,  i974# 

1294.   M*  .  ' 


■  I 


'  0 
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*  What  is  pethapi  most  unconttciowable  ia  that  In  some  caaep^  the 

State  ewploytsient  service  failed  to  tcapond  to"  the  reconanendations  made 

by  the  Manpower  Administration  and  the  Manpower  Administration  wa^ 

.  unaware -of  tkin.   Foj*  example ^^though  Charleston  and  Spartanburg, 

*•  '  ^ 

South  Carolina, -and  A?hevillc,;tlirth  Carolina,  were  apprised  of  their 

V  ^  --^  ' 

possible  nohcompli?ince  in  1972,  as  of  September  J.974,  these  employment 

service  offices  hid  not  responded  to  the  recommendations  and  DOL  had 

12,95             ,             ,  * 
4:aken  no  action, to-jccquijfii^resjsfinse^^^   

the  Atlanta  regional  office  again  requested  a  response  to  these  recom- 
»      *  '  1296 

taendations.    But  js  of  April  1975,  it  had  received  no  reapoose. 


/l295.   Telephone  interview  with  Benjaxain  Jorge,  Egual  Einptoymcnt^  0^^^^ 
Represcijtative^  Manpower  Adnxlnistrationt  Atlanta  Regional  Otfice,  DOL, 
Septi  Sfv  i9^^*   Mr.  Jor&e  stated  that*no  one,  in  ttffe  Atlanta  off  ice  had 
beeri  awar«  that  these  responses  had  not  been  re^jdived  until  this  Commission 
Imtxlrjad  in  September  1974  about  the.  status  of  these  cases.   He  promised  ' 
that  dction  would  be-  taken  on  thfem  itcmedia.tely,    A  followup  review  had  , 

^  earlier  been  scheduled  in  Spartai^rg  for  November  1974,  .but  Mr*  Jorge  noted 
chat  it  woultkJ>e  necessary  to  obtain  a  response  to  DOL  s  recpramcndatlons 
prior  to  conducting  ]^e  ^review.   Mo  followup  reviews  had  been  conducted  or^^ 
scheduled  in  Charleston  or  Asheville*    Id,    ,  •  \- 


>  *  * 

1296.   this  foUowup  request  was  made  in  direct -tesponse  to  this  Coramission^ 
stuff's  1974  inquiry  about  the  compliance  status  of  these  cities.  ^ 
telephone  In^rerview  with  flenjamln  Jorge,  EEOR.  M^,  Atlanta  Regional  Office, 
m,  May  ly  1975.  . 

J 
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^  '  Chupter  7. 

.     -  ♦     DEPARIMEaT  OF  TRA*?SgORlATIOS  (DOO?)  * 

.  •     •  -  MDERAL  HIGIWAY  AmiNISTRATIQ}!  (FH»A) 

!• ;  Fropram  aad  Civil  Rightg  ResponslMlltles 
*    A»   Brogram  Respooslblllfciey  ^  *  ^ !      .    *  * 

The  federal  lliglway  Adcainlstratlon  provides  asslsluitLce  to  Statics  for. 
Jmlldlng  interstate' higliways,      other  icoads,  IncXudlog  uri)aix  streets^ 
and  related  structures,  such  as  bridges,  bikeways,  pedestrian  walkways, 
parking  facilities,  and  rest  areas«    JEHWA  assistance  may  be  used  for 

A* 

planning,  surveying,  research,  design,  rlght-of-'way  acquisition,  con- 

.    ^  '  1298    •  , 

atruction,  reconstruction,  repair,  and  roadside  bcauHfication* 


1297*    Interstate  highways  scheduled  to  be  completed  by  1980  Vllt  extend 
for  W»500  miles  at  a  total  cost  of  aspre*  than  $80  billion* 

1298.   Federal-Aid  Highway  Act  of.  1968,  AZ  Stat,  815  (cpdifJLed  in  scattered 
sections  of  15,  23,  28  XJ*S*Ct);  Federal-Aid  Highwajr  Act  of,  1970,  Title  I, 
64  Stat,  1713  (codified  in  scattered  sections  of  23,  33  0/S,COJ  wd*  , 
Federal-Md  Highway  Act  of  1973,  Title  1,  IS  105-109,  UO(a),  (b),  111(a), 
112-115,  116(a),  117-120,  121(a),  122,  123(a),  124(a),  125  (a),.  126(a)  ,^ 
127(a)(1),  128(a),  129(a),  132,  133<b),  137,  139,  142(a),  145(a), 
148(a)-(c),  (e),  150-152,  156^  157(a),  162(a),  164,  87  Stat/2S3,  255-278, 
280-282*  ^  -V  ^ 

The  Federal-Aid  Highway  program  ^specifically  provides  for  the  construc- 
tion of  42,500  miles  of  interstate 'highways 'and  for  the  construction  or 
reconstruction  of  primary,  secondary  and  urban  highwAys;  wlflch  are 
designated .asc part  of  the  Federal-Aid  Highway  syetem. 
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Fader»l-<ii<ttiighw»y  funds  «e  apportioned  to  tlm  ^^^^g^^^  ' 

tory  JEotimU  depending  on  the"partlculaju^4«4^<?#3l'P'*«* 
.      .  «te  ased  on  projects  »*hioh  are^e?;«,ted.  by  .the'st*-&a  and  which  ate 

•aubject  to  mh  approval  or  disapproval  af  various  stagea  in  their 

X300'  ,  -_^-___ijL_.   •     ^  - 

:  0       developoent.  ^   '  -  'Tha  Federal  ^ovemfcent  generally  pays,  for  90  percent 

'  .  y:5r^:§^prove/it|'epstate  Hgh^^ay.  ptojc       and  ttai  States  pay  the  remain- 

t-'      iBg  10  percent!'  Tor' most  other  projects,  the  Federal  share  is  generally 

-iMP^^rcentr  and  the  State  sh^re,  30.,percgnt.  In  fiscal  ye««^|74» 


'  Federal  outlays  fo?r  roads  and  highways  were  altnost  $4.5  billion,  which 

'  is  close  to  10  percent  of  all  Federal  aid  to  States. 
,   •  R.     Civil  'Uli^ta  Responsibilities.  ^ 

•  fiS*  Wq£  thV^ivll  Sights  Ace  oS  1964  p5ohibit8  discrimination"  in 


'  fefeally-assistel'^ograins,-  and  like  other- Federal  agencies- which  provide 

•  ^asVistincc  to  St^es  and  other  recipientSi  mk  is  requireM<»r, effectuate 

••s  ^   --^  . ■  ,>  ^  J3Q3  .  ,v 

'that  iifohibition  in  the  progrAos  it  funds ^  •       In  addition,  there  are 
several  oUer  laws  which  require  nondisciiaination  in  FHWA-aqsisted  p'rograms. 


1299. '  DOS  statc^vthat  these  classes  include  "Interstate,  priiaary,  secondary, 
^'  urban.^afety,  etc\»  letter  fromWilliaaf  T.  Coleman,  Jr.,  Secretary  of 
-      .  SaSj^Sn,  t6  J[ohn  A.  Buggs,  Stafflirector,  U.S.  Comaission  on  Civil 
Mghts,  July  i4,  1975.N  U,  ■ 

J/1306.  .        >,  ,  •       '  .    ^  -V  ■ 

130lj'->Kotor  fueL  and  other  kitomotive-bssed  taxes  are  used  to  finance  the 
,  Fede^iJshare  of  F^deral-aid.i^hiray  projects.   These  funds  are  deposited  ^ 
^  a      In  the  Highway  Trust  Fund,*  which^si^jnr  established  exclusively  for  purposes  of 
•''^     providing  revenue  fotJii«hs»y_ihd'|}lglway-rclated  inipw 

-."laoa.    prr-t^"*-  "^r*"-  '»v^..«.h-v.  Federal  Aid  to  States,  Fiscal  Year  1974. 

'     ■'^1303.    42  U.S.C,  I  2000d,  et  sea.  (W7»>.   Like  other      ^'fi^^S^SjJ.^f  J, 
Title  VI  responsibilities,  FHWA  has  issufed  regulations  inpleoentlng  Title  VI. 

*   49  C.F.R,  I  21.1,  et  sea.  (1974);.  . 

'        .  •  ••  ■  -   r       '  ■ 
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Sk»imt62i*)  oi  tJj*  PftdBtfl-Aid  Highwy  Act  of  X973  prohibits  diicrlai- 

'■.  \  -      .     '  1304  , 

NQH^lon  oa*Bi»'1>fii«  of  f«x  in  THHA-Miiit«d  prpgrtom,       -ThuB,  Title  VI 

^  '  *  *  • 

i»  «f ftetiveXy  Axtsiuted  to  covtr  ttx  diicriii4Qiit:la&«  ^  SHUA^,  howtvett  has 

iipt  pu1>ll«luid  r«gul«ti^t  in  the  F^raX  Rttlif  r  t utlng  vlhtt  acttoiui 

.  ^  ,  •   1305  . 

tMij»Wtt  Wit  t«ka  to  imfimtrnt  Stctlon  X62(«}« 


;   1304;  23  \S4,c:  I  324  (Supp,  /HI,  i973)*..  DOI  »Utid:' 

f owid  the  Ixtpluilon  o£  sex  and  eoploynttit 
dijcrimi^       ill  tha  reports  lOMfftuit  confuilngy 
,  InajMuiKh  «•  our  «utbojtlty  in  those  ereM  ii 

^  >^eDer#lXy  beeed  not  on  Title  VI  hut  rether  on 
prov^if  ione  of  Feil9rei'*eid  hi^ttimy  XagliXetlon. 
dl^or  exanple/  the  Biderel-'Ald  Blghvty  Act  of  ^ 
:1973  coAtelne  the  prohibltii^  egeinet  lex        '  .  « 
ilKiimixiMtioa  in  JHWA  end  UHIA  progreme^,        ♦  *'  ^ 
Previous  def Icl^nclee^ln  theie  ereep  ibey 
heve  heen  corrected  by  Improved  itettttory 
*'eathoi;itfy  e«  ireXX  eg  hy  progirea  develop**  ^    «       «  c 
'    xnenti*    CoXmmn  lettfir^  eupre'^note  1299, 
'  #  -.^ 

This  Concitfloii  heXievee  that  the  Inclusion  of  sex  discrimination  is 
appropriate  In  this  report*,.  One  of  the  matters  being  evaltiated  is  the  / 
-    Md^qfimcy  of  the  ^coverage  of  that  Xawy  including  the  need  for  and  Jessl*' 
biXlty  of « jixpandixig  Title  VX  to  Include  e  prohibition  egeihst  sex 
^  ^    '  discrdbdiSuition*   Ihls  neqesserlXy  entells  an  evaluetion  M  the  enforce* 
'  meat  of  existing  lava  prohibiting  sex  discrimination  in  federally 
assisted  progrus«   Moreover^  irhere  lavs  prohibit  ssk  diecriminetion 
in  federally  assisted  prograas,  these  laws  affect  the  same  Vecip^entf  4^ 
'  and.  beneficiaries  as  Title  VI«    Since  enforcemeiit  of  these  la^s  afftf&ts 
^     .  the  enforcsment  of  Title  VI»  it  is  important  that  such  laws  be  examined* 
in  ccmjuxiction  vlt;h  e  revieir  of  Title  VI«   Finally sex  discrimination  • 
and  MciaX<*ethnic ,  dlscrimixiatlpn  are  often  closely  connected,  especielly 
in  the  cesf  of  minority  vooen  who  are  effected  by  both*   Any  recommenda*^ 
tlons  of  ^eliminating  discrimination  ageinst  minority  must  consider  both 
^.  *  racial-ethnic  and^  seicL^diici^lmination*  "  *  ^ 

1305*   IXXL  notes  that  its  Civil  Rights  Ecfual  Opportunity  Kanual  mentions 
that  Section  162Ca}  prohibits  sex  dlscrimlnetion  end  thet  Its  contracting 
procedures  prohibits  sex  ^ifcrimlnation*  TA. 

.    .  - ^  \ '  - 


er!c      1,   ■  ■ 


A69 


Under  the  Unifotm  Rclocatioa  A«8i>8tumc6  tod  RmI  Property  Acquis!- 

*  tion  lolldes  Act  of  1970,        Departoent^  Xrtosportmtlon  regulmt^ioas 

^require^^g5Ji.fc;^^  for  diepliced  persona  Be  "Open  to  all 

peraoM  reg^rdlclfs  of  race,  color,  religion,  Hex,  or  national  origin  and 

*»  * 
conalstenp'Vlth  the  rc<3[uireiacnte  of  Title  VIII  of  the  Civil  Rlghte  Act  of 
1307  ^  • 

*  1968/'        Thus,  to  the  extent  that  peraona  are  displaced  from  their 

liooes  because  of  the  constncuction  of  HINA-fimded  projects,  SOXnust 

y  >.  •      •  1308 

ensure  that  there^  Is  nondlscrini^j^oa  In  replmceaent  housing. 


42  U.S.q.  II  1A15,  2473,  3307,  4601.  4602,  4621-4638,  4651-4655 
«nd  49  Xr.S.C.  I  1606  .(1970>v  t 


1307.   49  C.F.R,  I  25.17 (ii)  (12)  (1974). 


1308.   Ihia  requireoent,  in  cotttraat  to  other- requirements  for  jreplace- 
oent  housing,  is  laautable.   DOT  require^  that  the  dwelling  be  defceht, 
.  safe,  and  saniUry,  but  provides  that  in  cases  of  extreoe  hardship,  its 
_  r^qtilreBent  taav  be  vaivgdj^  Ko  mitih  vaiver  is  provided  for  in  the  case* 
of  the  open  housing^  requtreoent.   49  C*F.R.  I  25.17(c)  (1974). 


In  the  IssjL  50  yetxs  highway  construction  «nd  autofaoblle  production 
*  * 

have  revolutionized  the  nation,  creating  vast  new  opportunitiga  for 

.       '       -  .  *  1309 

gxovth  and  enabling  industry  to  locate  outside  urban  a^aa*  The 

highway  booa  which  has  brought  with  it  a  rise  in  suburban  housing  and 

^employnent  has  been  less  to  the  advantage  of  minorities  and  vooen  tha& 

V'^  .  .  .. 

It  has  to  the  rest  of  the  country.   As  of  1972,  80  percent  of  Aaerican 


households  ow^ed  au^os&obiles.    Only  about  50  percent  df  all  minority 

/      /•  V  1310  1311    *  13 

*fanilies,  however,  ownedf  cars.        In  1970,      6BA  percent  of  all  whites. 


1309.   The  reletionship  between  the  rise  in  autoooblles  and  the  exodus^  of 
induati^  ta  the  suburbs  is  discussed  in  U*S«  Coamission  on  Civil  RiRhts« 
Federal  Installations  and  E<mal*Housing  Opportunity  (1970)  j  Helen  Leavltt, 
SuperhtRhway^Superhoax^(I970);  and  Lewis  Ifamfords  The  Highway  and  the  City 
(1963).    In  1920  there  were*  slightly  aore  than  8  saUllon  aotor  vehicle 
registrations.   In  1973,  there  were  nearly  124.5  alllion.  United  States 
Bureau  of  the  Census,  Department  of  Cocgaerce>  Statistical  Abstract  of  the 
tynited  States^:    1974  (95th  Edition)  555. 

1310*   Statistics  dta  autcsaobile  ownership  arc  presented  in  note  1^16  to£ra, 
1311.   DOT  stated*:  \  ^ 

/He  r/ecoaofend  xbat  the  statistics  provided  be 
consistent  aa  to  the  tijae  period.   In  oner  case, 
1972  data  are  shown,    tn  another^  case,  1970^data 
are  reflected.    Fbr  coeparability,  the  ^^ta  ' 
should  be  consistent  with  the  requireacnta^  of     «  ^ 
-   42  U.St:C.^  3601-3691  and  3631.   Coleaan  letter,  , 
supra  note  '1249»  I 

f 

4This  Cowdssion  atteapted  to  use  the  ^st  recent  data  available  at  the  tice' 
tbm  report  was  written.   There  is  little  rewon  to  expect  ll^t,  patterns  of 
autoooblle  -ownership  and  use  vill  alter  draaatifally  |}etween  1970  and  1972, 

13t2r*  Bata  for  whites  do  not  include  persons  oi^Si^Suriteh  speaking  background 


J. 
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but  only  47*0  percent  cJL  #11  ^acka       61.6  pcrcc^jr  of  persona  of  Spanish 

.  _     .  ^  /    '  1313 

aprt^ltis  backgrouttd  drovQ  rfiofr  ovm  autoaobllM/to  vork^  slniUrly, 

*73.?  percent  of  all  JK^ploycd  t5*le?^%ac  o^*^      percent  bf^all  caploycd 

f«o«lea  Arove  their  own  autocibilea  l:o^^  Hius,  altbou^  mtnorltica 

^         '  131/  ^  *  ^ 

♦  derive  aoioe  benefit  'frSci  hlgjnraya,/ tbey  are  not  the  principal  higbvay 


1313.  U.S.  Bureau  of  the  Cenaus^  Cepar^isent  of  Cosa?^ce,  Census  of  Popula- 
tion:   1970,  Vol*  I,  Cbaracterlatica  of  the  PopuUtiLon.  Uoited  Statea 
Suattary>  Tablr  S7.   DOT  queiAcd^kbla  Cocc^aaions  * 

Hbat  infcrencea  are  Intended  to  be  isade  froa  /theac 
8tatlatica7t   Ooea  thia  !scan  wbitea  are  not  near  or 
do  ^not  chobac  to  use  pubUc^tranaportation,  or  that  * 
a  greater  percentage  "of  tainorltiea  are  near  Joba 

>        vhich  they  can  walk  or  prefer  pubUc  tranaporta-  ^ 

^        tiou?   ColesMm  letter,  aupra  note  1299* 

Ibia  Coaalaalon  notea  that  these  atatlfitica  ehm/  that  nonainortties 
derive  proportionately  D.^rc  beiseflt  froa  public  roads  than  do  ntaoritlcs. 

1314.  U.S.  Bureau  bf  the  Census*^  Departjaent  of  Conccrce,  Ccnsua  of  PopuU- 
lation,  1970,  Vol*  I,  Characteriajrica  of  the  PopuUtion,  United  Statea 
Sjawaty,  at  Table  242* 

1315.  MTstatcdi' 

.  While  white  auburbanltca  ci^*  uae  urbaa  frcewaya 

)  for  cocsouting  to  work^  that  ia  nc^,  the  aole  ^ 

requirfiaent  toraupport  the  frecva^a*  Uri>an 
)^eevii^^  are  uacd  by-vacatioixeraj.  bualncaa 
people,  Mbulancea,  and jtrucka./ Coc»er- 
cial  trucka  brjnglu^appliea  and  paaaenger 

rro*l3ing  trattiportatiotx  are  vital  to.  the, 
urbaa  ccoounity,  particularly  die 
ghetto  area,   Colessan  letter,  aupra  note  1299. 
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In  addition  to  bringing  benefits,  highway  construction  can  have 
adverse  effects  on  the  conxnuhities  surrounding   it^        and  has  sometimes 
taken  a  disproportionately  heavy  toll  from^inner-city  minority  neighbor- 
hoodg.  ^Highways  surrounding  cities  define  the  boundaries  bjitween  the 
white  suburbs  and  the  more  heavily  populated  innex^cityi^ areas;  urban 
fr'eeways  have  disrupted  ghettos  in  6r4er  to  facilifcUte  travel  by  * 

white  suburbanites  from  their  homes  to  downtowtr  employment;  minorities 

N  »  *  1317 

have  beepi  forced  to  relocate  becaus'e  of  highway  construction^  access 

to  minority  business  and  neighboornoods^s  been  impeded;  and  withlh 


1316.    DOT  commented: 


Highways  are  essential  to  the  economy,  defense,, 
-    •  an'^  social  life  of  the  ei^tire  country.   Where  ^ 

highways  are  built,  there  must  l>e  some  jeloca-  ' 
tion  af  *frepple,:and  busltiesses*   Whlt^  as  well  . 
as  minorities  must  be  relocated.    Id,  * 

\  *  '  •  "  ^">. 

13;L7.    dot  seated:  .      '     .  "  ^ 

'    The  statement  /diat  'Minorities  have  been  f^ced 
to  relo^iate  because  of  highway  cons  true  t;ionjy^  , 
intimates  that  highways  are  built  dnly  wher^^ 
minorities  are  affected,  at/ that  highways  , 
^   ^  '-^     should  be 'built  only^  through  white  communities  ^ 

ao  no  minorities  would  need  to  be  relocated, 
.    X        This  does  not  tfuly  reflect  the  total  highway^ 
'  ,       situation*    In  many  cases ;  through  the  required 
\ ,  relocation,  .the  individual's  housing^^^tandards 
^    are  upgraded,    Colematiaetter,-  supra  note  i299« 

r       ^  •  '      .  • 

fills  Commission  believes  t;hat>  in  m^y  cases,  the  negative  effects  of 
highway,  cons truetiojt  have  disproportionately  impacted  upoi^  minority 
communities,    '  ^   " s  ^  »  * 


4Ba 


citlw  barriers  have  been  constructed  between  minority  and  nonrainority 

13X8         .  •    •  ,  ^ 

area8#  *  * 

UndefTELtle  VI  and  EHWA^s  oth^  civil  rights  mandates,  IHWA  has  a 

res'ponsibtlity  to  ensure  that  minorities  and  women  arc  not  ^denied  Jbhd:^  . , 

benefits  of  JHHA  asjslstance  and  that  IKHA-assisted  programs  do^ot^ijrt, 

a  disproportionately  negative  intact  upon  them.    Clearly,  FHtJA  has  a 


responsibility  to  ensure  that  ^edaraHy-aided  hig^^ays  do  not  increase 

-  W  1319 
or  acdelerate  the  $acial*etbnic  polarizat^ion  of  urbjsn  areas. 


131S,  ^  U.S,  Comtssion  on  Civ.il  Mghts,  Above  Property  Rights^ 
(l>^emb^r  1972)  and  Equil  Opportunity  in  Suburbia  44-46  (July  1974)1  and 
Hassachusetts  St!ate  Advisory  Committee  %o  the  U,S,  Commission  on  Civil 
Rights,  Routl^  IgS;    Boston'a  Road  to  Segregation  (January  19751*  ^^La 
Raza  Unida  v#  Volpe,  a  group  of  Mexican  Amcricams^in  the  Haywood,  California 
area  filed  a  class  action  suit  and  successfully  enjoined  proposed  Route  238 
on  the  basis  that  relocation  assistance  was  inadequate  and  that  displacees 
would  conBront  a  discriminatory  and  tight  housing  market*   The  court  held 
that  the  ham  tft  tSie  plaintiffs  would  be  irreparable  and  ordered  thit^  the  , 
highway  constxuction  be  discontinued,    337  jPr  Supp*  221  (JtliD.  Cal*  i!^71^« 

13i9»   DOT* stated:  ,  \  • 

^    '  y5his7  sentence  may  be  true  in  sdme  instances, 

^        V     but  not  all*   The  Washington  beltway  surrounds  the 
city  ot  Washington,  but  there  Is  not  black  on  one 
^        side  apd  white  on  the  other.   All  city  highways  or  . 
*        ,     alTbeltWays  of  all  cities-do  not  divide  whites  -''"^  > 

and  blacks,   Coleman  letter/supra  note  1299, 

ttxt  C^wamlssion  notes  that  within  the  Ijashington,  D,(lo  isetropolitan  area, 
blacks  are  concentrated  disproportionately  within  ti^t  urban  side  o£  the  ^ 
beltway.   Moreover,  the  fact  that  some  beltwaya  may  not  contril^ute  to 
racial  at  ethnic  polarization  does  not  obviate  the  need  for  mfk  to 
execute  its  responsil^ilifcies  in  the  areas  in  which  highways  * 
conJ;ribute  to  such  polarization.  ^ 
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In  a  recent:  csso,  DQfS  re^rted  that  .ic  expressed  coixcent  about 

m  propoaed  rouce  which  was  projected  to  bi^e  a  dlaparnte  Impact  upon 

1320        .    *  .  ^ 

•  taii;u>rltieej.      b\xt  o£tea  the  Departaaeat  of  Tretuipdrtation  nes  denied 

1321 

inch  reiponaiHUt3;^i«        EH^A  BtMii  hSive  atated,  for  exii^ple^  that  ns?A*a 


1320»    DOT  atated: 


In  i;he  recent  caae*of  altarnalbe  rou^fi  4Aflii  Fort 
Madi(fQii|||,  Iowa»  the  Director  of  Qiyil  Righta  in  * 
ef i^t.adVif ed  IWA  atid<tbS  Iwa  State  Highway 
Ck>noltiion^hat'a  cooplal^cit  vldh^^ard  to  a 
prapoied  route>  which  roiita  JUtcJtUded  the' 
diaplaceea  a  greater  percentage  of  minority 
peraone  than  the  petcentM^  of-  t^e  minority 
population  In  the  entire  city »  would  be 
conaidered  aa  laaklng  put  a  priua  facie  caae 
of  unlawful  diacriialnation*^  Ibua|  the  route 
CQuld  not  he  approved  unleaa  there  waa  ade^ifte 
cd^tervailing)  honracial  jiiatf  Hcatloft^ 
Coieaan  letter ^  aupra  note  129)^  f 


1321/  Xeatimony  of  Auguat  Schofer,  Re^9nia;*Adt9inl««^^^  Federal  High-" 
way  Adttinietration^  Baltiiiaore^  Begiohal.Of^cie^^^ii^^  Tranaporta« 
tion^  Bearing  Befora  the  tl^iK'^llrdCBiiaaion  6n^lvtl  SSfatat -Baltiiaore,  " 
Maryland  (1970)  and  teatlaoniea  of^John  Vo3ye*^Secretary  of  Trana^ 
pottBtdMg/^^        Turner^  iybniniatrAtor»^Fed#^al  Hig^  Adtdniatration^ 

ETi.  of  Xranaportatlon,  Hearin|f  Before  the  tr^S^  Cotaalaaion  on 
Civil  HiAhta^  .tfaahinktona  D.Ca  (1971)4  ;v  ^ 


Modate  does  nop  p^imlt  FHWA  to  Impose  industrial  hiring  or  £air^ 

housing  requireiaeats  upon  comunitiea  which  ©ay  ^Bti^xt^ca  enlarged 

1322  ' 

coancrcial  opportunities  because  of  better  roads,  ^    .  The  ©ain  eiaphasis 
of  BHWA*s  civil  rights  program  has  been  on  issues  such  as  lainority 
employment  in  highway  construction  projects       and  satisfactory  reloca- 


tion: of  minority  'i^iaplacees* 


1322,  Department  of  Transportation  response  to  tI..S*  Coaaission  on 
Civil  Rights, questionnaire,  June  28,  1973  [hereinafter  referred  to 
as  DOT  Response]  ♦  - 


1323*  IH{^  reported  that  due  to  Its  priorities  and  stafflngi  a 
determination  vas  made\that  the  employment  practices  of  direct 
federal  a^d  Federal-a^AV&^tractors  (approximately  5*000  annually) 
varranted  primary  staff  fatten  tlon»    fHWA.  holds  that  tKe  greatest 
lawediate  benefit  to  the  minority  population  atfected  by  the 
hlghvkf  progrftB^i^^  achieved  through  the  equal  eo^loyment  ^  ,  , 
npportimi^'pr^am  as  required  by  Ex^cutxve  Order  11246*  FHWA 
Indicated  that  its.  primary  effort  with  regard  to  Title  VX  enforce- 
ment hw  been  directed  to  assuring  that  the  States  do  not  discriminate 
In  program-areas  such  at  the  selfcrion  .Q£jXQXji^ra&fa>r8»  route  location, 
-relocation  assistance  programs,  mi  highway  planning.  Id*" 

In  1974  mtk  regional  directors  were  informed  that  mfK'^  priorities 
were  tos '  (a)  increase,  minority  hiring  and  profflOtion  by  State  *     -  • 
highway  departments,  %h)  establish  an  equal  ^opportunity  officer 
State  highway  departroi^its  \rLth  >access  to^he  top.  State  highway 
official,  and  (c)  Increase  the  number  of  Minority  contractors  and 
consultajits  used  by  SMte  hlgtowty  departments.    Kamorandum  from'-  , 
t.  P,  tamm,  .Executive  Dltdctor,  PHHA,  DQI,  to  W^K  regional 
administrators.  Action;   Civil  itlghts  and  Equal  Opportunity  Policy, 
Mar*  14;  1974. 
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Section  136(b)  of  the  Fedeyal«Md  Hlgjiw^y       of  3L97P  requires  that: 

the  Secretary  of  Tt*n»porfc«tioa  d^ejpg  guldel^toi^a  to  assure  full  coa-  ^ 

'  '*tL  -  *  \ 

•iteration  of  |K>«8iblo  adverse  ^f&onotsib^.sociel,  and  ewrirocmental  effectsN 

«  .  ■* 

in  the  disvelopcoent  of  federally-aided  highway  aysteD3a«   The  guidelines^ 

^  ,  '  *  *  • 

pronulgateS  in  ^Tune  1373^  fc^ire  each  State  highway  age&ey  to  4eveXop  , 

t      .         y    '  ^  '  ,    '  *  )  i324 

an  Action  Han  describing  the  proposed  development  oiSii^hpray  projects « 

"l»r.j|tated: 


Frocess  Guidelines  vote  initially  procfulsf  ^^d  i 
in  1972  and  subsequently  revised  in  1974, ./to 
provide  guidance  to  the  State  hi^may  agencies  ^ 
in  fiilfillnwtot  of  the  requirements  of  the  1970; 
Hightf^  Act*   The  States  iiere*required  to  pre** 
pare  an.'V^tion  Pl«i"  in  vfaich  th^  outlined  \t 
their  procedures  to  ensure  that  economic,         -       .  ^ 
socliilf'^nd  ^ttvirohmentat  effects  vere  fully 
considered  in  their  Mghway  project  d^elop- 

^;  r  »aot  procedures*  1325  ^ ,  .  - 

'  '        '  '  . 

Ihui^9  the  act,  in  combination  with  Title  VI,  mli^t  be  used  to  ensure  that  ^ 

:  ^. ^  . 

including  minorities  and  vomen*   ICSiA,  )f%m^T*  ,has  not  made  as  smich  use 

^  .  »  "  ^  '     i^^    '  *  .  »  . 

of  Siese  lavs  aa-ve  believe  it  should <i^tOugh  tOf^  believes  that  it  has 
^  ^  132$  _jW 

^    done  vbat  is  required*         DOI  cc 


IZV^  23  C*F*R*  i  25^  et  sea*  (1974)^ 
1325.  Id* 

1328.   la.   xm  atrnted:     *  *:  .  - 


7 


Ihe***araas  of  concern  ^mentioned  in  note  1325  aug^J 
ware  fully  addressed  in  workshops  on  the  development 
of  Actidii  Hans  and  vere  part  of  t£e  field  revietis  « 
/^n^  conducted  bsr-mUA^gibnal  and  Division  Offices  of  ^ 

SUte  Action  HanS*   He,  therefore,  beU<^ve  -tjiat  all 
of  the  Action  Hans  fully  ^over  these  areas  of 
, concern*  Id* 


4/> 
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»  W»  j(i9smt  teti;,.tiiit'mU^0not  fully  wiilista^ 
•    Sec^i<m  136Cb)  pt  the  Tedeiill^d  Hij^nnnf  ict  of 
»  i97(i  to -ij^lude  miaoktiM  « 
,  li»  As  t«k«a  fofitlve  »t«p8  . 

,  ■fiM«..,.13|7"    .  \V* 

\  .    '4  ' 


this 


DOT  ^ifoniMid  t^iJ  Coo^ 

.  Th«  guidelines  :pK?«!ulg«ted  •fici^cm^  x^^ft.:^t 

.    '     (1>   Pro^seAuees  be  d«vei<»P«*  ^       SUtet  to  enife  ,. 

thet  laely  IsUEoxmetloa  be  {trovidfd  oa  spcl^,  I 
ecdnoolftV  tod  eiavitoi«»aeia"<J£eetr  Vhlch  iiidl- 
cete  the  intoMr  toi  «wtent  to  iihlch  s^ 
groupi  tod  Intereitt,  including  ninorlty  groups, 
^.^-<t?1&>ef Icleily^  «^     advereely  effected  by 
'  eltexaitive  proposed  iaprovenents. 

(2>  Mtemetivesnhlch  Mght  mtaiiaiae  or  evoid 
Adverse  soclei,  e^^nomic,  or  envltQiiaentel 
effecte  should  be  studied  end  described,  ^ 

perticuUriy  In  terms  of  ia^te  upon  epeclftc 
groups  end  In  reletlonsMp  to  Title  VI  of  Civil       .  - 
'    Rr#it»  Act  0$  1964  ind  Title  VHI  of  the  Civil 
—    Bl#»t«  Act  of  1968.      .  .  . 
^        *t  '        •  * 

(3)   Infbtaetiott"  is  ntedeefveitiible'  to  the  piAllc  con- 
.  .  6e^*ing  th*  effwtij  df  eltemetlves,  both.bene- 
ficiii  and  edWfse,  iuitd  extent  toirhi^h  specific 
^oups  end  interest;^!^  including  fjinorlty  &roup», 
ere*  affected.  1328*.  - 

'  ,  The  Coemission  notes  that  Wlfiiil«-«fche«8uideline8  epjpiear  to  require 
SUtes  aoalyie  the  adverefr  "impaeiii  upottifcrfnoritlea  of  the  actions  pro- 


5t 


posed,  thvy  require  only  that  alteknaM.ve  solutions  to  such  adverse 


1327.  id.' 

}328.   CoXania  Utter,  Bupy^  aote  1299e 
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ii^ict*  w  ifeuiied.  fhey  «to  no^  require  that  «  solution  bi  «dopted. 

We  believe  t^bat  tfxt  followteg  seditions 'sliould  be  xoede  to,  the 
guidellMt:        V       \  *  ^ 

Ifce  guldeXttieg  ihouXd  requiret  that  |the  Action  Pieti  denonttrmtes  ha^^ 
ittoorlfciei^  end^ifoiiiea  ViXl  be  Included  In  tSe^ftublic  plemdLng  proceei/  If 

the  interette  of  jaitooritlee  mrvdixim^xin  repreeeated  in  the  pleaning 

*  .  .  — ,   ^> 

jl^iMee,  tone  ^^eibly  diicriolnetory  effect*  of  propoeed  IHHA  funded 
>xoje6ts  mtiht  be  everted. 

b.  T3a»  guldrtlMt  ilvouXd  tefulxe^  t^fc  jrfj*rft  «n  Action  «n«ly«i«  of 
"{^  m  pxopoMd  project Itadtcfttei  that  the  proje6t  will  imvm  m  negetlve  ia^Mict 

to*  be  iKjiroe  dieproportiowitely  l>y  minoritiei,  a»t  felw  State  «et  fortji^  - 
jthe  ectlone  it  will  t<rit«-to  ellmtnate'tb*  inequity.  5  ' 

c.  imere  a  pccipoeed  proje^cit^wm  have  en  iin^  jm'e\  / 
^ctvil  rigjite  re<iuir«aent»,  the  project  ihould  not  he  penoitted  to 

cobtinue  unlets  the  inticipeted  ille^l  Inpect  can  he  avoided.  Ihe 

r 

Action  Plan  abould  include  procedurec  for  enturlnaf  that  olnorltiee  end 


1329;   DOT -noted:  ^ 


the  event  that  a  px^^^iel^ould  have  a  signifi- 
cant negative  impact  on  any  group,  ivm  7*7-2  does 
require  that  this  he  dlscusaed  in  the  EIS  and  that  i 
there  be  consideration  glvtm  to  alternatives  to 
.  avoid  or  mlfclgat^  such  impacts  for  further  con- 
sideration in  the  decisions  itvoived  in  a  pro- 
posals  Id*   '  . 

« 

The  Coaniaslon.  observes  that  the  refuireaent  Is,  t^us,  only  that  rsnadles 
fox:  negative  ii^icts  upon  minorities  be  considered.   Rsoediar  action  Is  * 
not  aatfdat.ory« 
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-^wmm  •hMr^i»»»ly  to. jaiftJanefit*  of  the  pwpowd  project.  -She 

guiaeliJMl  iiwuld  cuggett  positive  ectioiw  vhich  the  Stete^  ehould  . 

liwluile  in^JLM  ?l«n  mxih  M  the  enforceaent  o£  Stete  xejmiting 

'  fMr  i.m.«<ng       «<juel  ecploynent  opportunity,  the  eliainetiott  of 

1330 

MCluilonwy  zoning  leSre,  «a<l  «>«  provision,  for  edequeto  low  end 
nodecftte  incoiae  houeling  in  »u&utb«a  «xe4«. 


•  1330.   Excluilcwwy  xoning  ordlnences  ney  limif  the  c™*^"*^^  °f 

•houeJCo*.  or  limit  occupwicy  in  priv«te;>l«felHag«  topwrtojja  reUted  by 
SrrS;..   ihSTof ten  di.cn«li-te  S  • 

twiel  end  ethnic  mlnoritlee  end-  ilngle  woen  ^'=^,c^ldren.  See  U.S. 
Coa4««i<m  on  CHDCI  Mghtt  Eyiel  Opportunity  la  Suburbia  31  (1974). 


'..  500. 


Another  crlciclto  oi  'the  guidelines  is  thefe  although  environajemttl 
ijopMct  iUcesjcntg  wee  required^  y^ich  mnt  «how  the  tepact  of  the  prcpoied 
projects  on  apeeific  groups,  including  the  eged,  handicapped,  bicycliataA 

and  ty^imlf  ethnic^  and  religioua  minorities,  there  is  no  requirement 

'>        '  '     .  '    "      '       '     .  .  1'331  •  H 

fc^yifc  the  -iaqpact  of  the  propoied  project  npon  ^mtn  be  conaidore^*     *      .  * 

Aa  of  Jtily  1975,  im  had.no^^lanr-t<>  li^YOve  itt  guidellSeFi'i^m  -~ 


Plan,  or  anvironnantaX  itopact  8tate»ent# 


1331#   DOI  ata«ad:      *  .  ^  . 


Concerning,  envixonmental  impact  atatementa  (EJS's), 
ve  do  not  agree  that  PHWA  prodadures  fSt  prepara- 
tion of  ElS'a  (FHHl  7-7-2)  arfe  Inadequate  vith 
reaj?ect  to  any  aipecta  of  Title  Vie  Aa  noted, 
ElS'a  are  to  conaider  the  impacts  of  the  pro7 

^poaal  on  specific  groups*   A  list  of  examples 
of  groups  that  may  have  special  problems  and 
require  special  cohsideratioh  isTncluded  in 
tSSa  7*^7-2*    Included  are  low  fSicome,^  racial, 
ethnic,  or' religious  groups*  » Obviously,  this  .  * 
list  qip  examples  cannojt  be  all  inclusivee 

.  Coleman  letter,  supra  note  12,99 » 


•»  50' 


X 


11*'  Orgnlisatlon  and  Staffing  ,  ' 

-mtk  civil  iights  responaibilities  are  divided  among  a  small  depaVt-^ 

1332 

incncal  Office  of  Civil  "^ghcs,     .   the  FHWA  Office  of  Civil  Rights  (OCR), 

♦  >i    ^  ' 

:f4nd..ciuUr-yt«ht5--8p&ciaii8t8  la  FHHA  field  offices.   The  departmental  ^ 

Office  of  Civil  .Rights  is  charged  with  establishing  overall  civil  rights 

policy  for  DOT  and  roonirtrlng  Che  Dcpartroen|*s  performance.    It  is' 

— yp^^p;^.t^i»  fn-r  hflnrfnn^Trng-gjUcamnlalots  conclmlng  FHWA's  programs, 
alchoiigh  som»times  these  complaints*  are  referred  to  OCR  for  investigation. 

J  In  alf  other  areas.  Its  relationship  to  00 J  is  advisory. 

Responsibility  for  wtlt^g  guidelines  and  mmiuala,  monitoifing  field 

office  coropiiance  reviews,'  and  developing  civil  tights  training  programs 

1334 

for  EHWA-seaff  is  located  within  OCR'.         <i:hls  Office,  which  is  one  of 


"^iSSa.   There  are  18  professionals  on  the  staff  of  tjfae  departmental  Office 
of  Civil  Rights,  two  of  whom  spend  fulltime  on  Tide  VI  matters  relating 
to  all  of  dot's  constituent  agenties.    Sep  EJdiibit  12  on  p.  482  Infra. 

'1333.    HWA  receives  fw~coinplainC8.    For  example,  in  fiscal  year  1973, 
it  received  only  19.    Only  two  or  three  of  these  had  any  Title  VI  impli- 
cations. 'Because  there  were  such  a  SBall  number  of  Title  VI  complaints, 
and  because -this  report  fociuses  on  the  FIHA  civil  rights  otfice,  which 
-does  not  generally  handle  complaints,  this  report  does  not  center  on  • 
.assessment  of  FHWA* 8  complaint  activities.  <       ,  / 

EHWA  has  updated  its  pamphlet,  entltled/'49  Questions  and  Answers,"  which 
Rives  facts  about  THWA  and. its  programs* as  well  as  information  regarding 
the  filing  and  processing  of  complaints.    The  revised  edition  entitled 
"68  Questions  and  Answers"  was  published  in  1972  in  both  English  and 
Spanish.    This  pimphlet  is  distributed  to  private  and  public  organiza- 
tions, colleges  and  universiCles,  trade  associations,  Spanish-surnamed 
organizations  and  conraunitles.  State  recipient  organizations.  Members  of 
Congress,  the  Library  of  Congress,  and  RWA  Regional,  division,  and 
..  headquirCers  staff.  ^ 

1334.    Interview  with  Alexander  D.  Gaither,  Director,  OCR;  R.  Harlan, 
Deputy  Director,  OCR;  Flynn  Wells,  Chief,  Title  VI,  Division,  OCR;  and 
R  '^asso,  Program  Coordinator,  OCR,  HWA,  DOT,  Apr;  15,  1975. 
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•  1335  1336 

ftve  mm  «datoi.fcr«tlv«  ofaces,       ia  headed  br«  Dlireclof  «fio 

teportt  to  the  fWA  Admlni«tr«tor.'  The  Director  •dmtol»ter«  the  overall 
OCR  prdsrm.  .pending  about  30  P«lf««»t^J  hie  ttee  on  Title  VI  matters.- 
'     OCR  la  comprised  of  4  divisions*:    "    Internal  Equal  Bmployment  ^ 
opportunity,  Contract  CoopUaace,  Special  Prograoi,  and  Title  VI.  Aa 
these  division  liame.  suggest,  eitly  one-Tme  vr--ha.  Titrle  VI  respon- 

»ibilitiis~^-15=og^ip^^   

xHtifbered  19,  tvo  of  whom  wer*  in  the  Title  VI  Division. 


1335.  The  other  offices  include  the  OfftceNof  Chief  Counsel  and  the 
Office  of  Public  Affairs.    See  Bthibit  13.  on  p»  A82  su£ra. 

1336.  ■  The  Director  is  a  GS-16.        ,  / 

1337.  These  divisioni  are  shown  in  Ekhibit  14,  06  p.  484  su£ra. 

1338.  The  internal  Equal  Employment  Opportunity  Division  i.  ««P^«^^^^ 
fot  ensuring  nondiscrimination  in  HWA  employment.    It  ^'y'l*'?*  ^. 

i«pl««i»tatlon  of  JWA'a  affirmative  «ctlo^  plan,  '"^Kj!. 
on  the%loym«it-pf-mlA«itles  and  vooen  by  rH»A,  and  establishes  jompl^^t 
4?oce^Si  Procedu?*.   The  Contract  Compliance  Divlaipn.  U  responsible  for 
TsSSJi  JoSSrscriEaLtion  by  FHWA-assipted  5'«««^y^«^,rSScS^2 
special  Program.  Division  is  responsible  for  evaluating  the  •^J'^f^Y^?* 
ofall  FHWA  civil  rights  activities.    The  activities  of  '^ese  divisions  arc 
^.iissIfiurStr  to^R,  DOT,  Sf^h  Annual  Report  0°  theStetu.  o^ 

the  Civil  RiKhf  Bnd  feual  topl^nt  Opportunity  Frogram-(Dece«a>er  1974). 

i^io     nr»  THtfA   DOtrmtk  lUll-Tlmc  civil  RlghtS^/EEO  Eo.ltlon.  a.  of 
2«h  2?  197? ih^aSer  referred  to  aa.JPHHA  Civil  Rights  Posltl«?tf^, 
Sriltli  VI  Dt^on  w..  added  to  OCR  in-^DeCeaber  1973.   Updated  Supple- 
2;t^J?^«tpSTxi!s,  Co«lsslon  on  ClvllRights,  provided  by  rty^ 
Sills,  cSe^ltle  VI  Division,  OCR,  IWA,  DOT,  Apr.  18,  ^TS,  /.herein- 
after r.ferJTd  to  as  updated  SupplementT.    DOT  recently  informed  this 


Cosnission: 
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,  A.  of  August  18,  l?7fifethe  Office  of  Civil  Rights 

.uc^ssfuWiLfimng  the  professional  vacjgsy--'  , 
position  In  the  Title  VI  Division,  thus  iJCcreaslng 
the  professi^onal  staiEf  to  three  persons.  Utter 
from  William  T.  Colemto,  Jr.,  Secretary  of  ttanf- 
portatlon  to  Arthur  S.'  Fleming,  Chairman,  U.?, 
CoMlsslon  on  Civil  Rights,  Oct.  9,  1975.. 


Eatial  ^ppottunlty  st^t^v^^  tig^imslbSHty  for  StapIemetoUng 
HHWA's  civil  rights  atbgraa^  arVlocaW  in  ait  of 

X.    .     -'"^  -mo 

offices  and  13  o|.yHWA*s  52  division  offices,  Progifam  staff  iti 
all  regional  and  division  offices  have  responsibility  for  conducting 

^  civil  rights  cots^l3an5:i^^         in  conjunction  with  th^elr  reviews 
of  grantee  performance.    Regional  and  divisional  equal  opportunity 
staff  are  responsible  for  ensuring  that  those  reviews  are  adequate 

^by  jparticipating  lit  the  reviews  an^  prDvl4inifT?Sfiia:cal"ittiS^ 
to  the  program  staff.   Ihe  regional  equal  opportunl^yLandjixogram 


staff  report  to  the  Regional  FHMA  .Administrator,  the  division  equal 
opportunity  and  p'togram  staff  report  to  the  Dlvi slog  ^glneer s ,  vho 
head  the  division  offices* 

The  number  of  professional  equal  opportunity  staff  in  the  regional 
offices  varies  from  1  person  in  the  Arlington,^  Virginia,  office  to  , 
7  in  the  Atlanta,  Georgia,  office, ^^d^T"^m»r:5f  36  in  all  10 
Qffices.    There  is  1  *prof essional  equal  opportunt^ty  staff  member  In  each 

•      mi         :  . 

of  the  13  rHiJA  division  offices.         Thtw,  a  total  of  49  professionals 
in  tHWA'slleld  offices  had  fulltlae  equal  opportunity  ycaponslbilltles. 


1340.  Saa  map  (Exhibit  16)  on  p.  487  for  location  of  SSHk**  regiodal 
offices .   FI5A  has  division  office's  in  each  SUte  and  the  District  of 
CoiuBibiA.   l^e  13  offices  wit:h  equal  opportunity  staff  were  located  in 
Hest  VirginU,  Pennsylvania,  Michigan,.  Ohio,  Arkansai^  Oklahotaa,  New- 
Mexico,  Texas,  Kansas,  Missouri,  Nebraska,  Oregon,  and  Washington. 

1341.  FHWA  Civil  Rights  Positions,  supra  note  1339. 


— a^ij^i^^prtl^  197^  TX±«e  r^ginml  offictalt;  spent  ©ore  thmi  50  percent 

.1342 

of  their  tlrae  on  Title  yi^      .one  in  each  regio^il  office  except 

for  the  office  in  Arltngtoa,  Virgifiia.    OCR  sta£f  sfeatcd  that  they 

could  not  estimate  what  percentage  of  the  regaining  equal  opportualty 

.                 1343        ~  .  -  , 

staff's  tixae  was  spent  on  T-ttle  VI*   . 

thus,  appears  tWat  FHWA'a  Title  VI  effort  Is  understaffed* . 

This  view  is*  shared  by  OCR  staff  who  believe  lhat  HWA's  entire  equal 

1344  * 

—  opportunity"  «taff ,  a  total  of  96  positions,        1«  too  srvdll^  Thej^ 

♦  »  '  • 

note  that  there  Ims         Airtnat  a  40  percent^jncgea^g"  troo  it^lS^  wHen  Flm 
allocated  nearly  70*  positions  for  civil"  righp&*»j  There  are,  hcwever,  many 
civil  eights  problejss  with  which  OCR  will  not  become  thoroughly  Involved 

•  unless  ilia  staffing  is  increased*.  Th^se  include  sex  discrimination  and 

review  t>f  Title  VI  compliance  by  universities  receiving  IffifA  funds.  They 

believe  that,  overall,  attention  to  Title  VI  suffers  because  of  lack  of 

1345  '  •        '   , —  

staff.  -  '  . 


__JL342#  Updated  Supplement,  supra  not  ^  1339* 

Ti3^^^  Gaither  ^  al^  intet^vtew,  supra  note  1334.    DOT  cautioned,  ho<i^ver, 

The  quc«tion-of  additional  civil  fights  staff  -/^^^  ^ 

is  ctrrently  under  study^  internally,  and  no  T  ' 

^  conclusions 'as  tcfvhat  increases  should  be 
^  *  recommended  Kkve  been  made  at  this  time. 
*  Coleman  letter,  suprik  note  / 1€9.9«        ,  '  . 

.1344#  Jft'cntJ^'^elght  of  these  positions  ar6  for  clerical  staff. 

«.  *  •  . 

•  *    1345»  GaltHer  et^al.  intervlc^f,  supra  note  1334. 


Er|c         .        .  .>50fl 


 Ihe-Office  af-€ivH  hast^U^t^ttdr    v^^^  eivi4  ac^ighta 

training  to  {H«A  civil  rights  staff*  ,OCR  conducted  workshops  in, 

'Washington,  D*C.,  in  January  1974  and  There  were  Title  VI 

sessions  in  each  of  these  workshops^    Representatives  froca  the  Departments 

of  Jttsticje  and^  Housing' and  Urban  Development  and  FHftA  program  offices 

1347 

gave  presencijtions  on  Title  Civil  rights  staff  in  headquarters 

•  * 

.„j3^^^^j^ter  .j^  Highway,  and  Transportation  Departments  Xlfadi 

Rights  Workshops,  January  19-23,  1974,  and  January  13-16,  1975. 

-SO'J'&tatad^         ^  ^     •  ^  ^ 

iSe^rkshops,  including  sessions  on  Title  VI,  were 
'    '  also  held  in  1973,  1972,  1971,  1970,  and  1969* 

The*  Civil  Rights',  staff  not  only  received  training 
*  in  Title  VI  prior  t9sl973,  but  developed  and  - 
' '  -presented  training  in  Title  VI  to.  IWA  personnel 
assigned  to  other  principal  program  areas «    In  ' 
addition,  the  Office  of  Civil  Rights  has  developed     *  ' 
'  a  1-year  training  program  which  includes  3  weeks 

  of  classroom  training  and  49  weeks  of  on-the-job 

trainings   TitleVI  is  a  major  portion  of  this  

training  progrS;   M  an  exampie,  w  qt  cne  120^ 
hours  of  classroom  trainixig  is  devoted  to  Title- 
VI«    Coleman  letter,*  sufira  note  129?* 

Other  workshop  participants  included  representatives  from  D0T*8 
^  dip^artmental  Office  of  Civil  Rights  and  State  highway  departments. 


.  510. 
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.  «ad  fieW  oiHcnM^o^mi^^^  in  «  uuraber  of  civil  tights  Title  VI 

treiaing  sessions  duriiig  .the  pest  2  years.     *  "  ^ 

-.a3\e  VI  Division  Chief  etjtended  m  3-dsy  conference  dn  Civil, 

J^L^it8jficft«5,i^^  6-8,  1974.    Tliis  conference  w^s 

•pbiuored  by  DDI's  departmefttal  Office  of  Civil  Ri^ts.  Attendee! 
included  representatives  froiri  t6e  departments!  Office  of  ,Civil  Bigt^ts  and 
represenUtives  fro©  the  Of  aces  of  Civil  Rights  in  DOT's  constituent 
agencies.    Raring  1974-75 >  the  Title  VI  Division  staff  jittended  nine 
e^l  employment  opportunity  seminers  sponsored  by  the  departmental 
Office  of  Civil  Bights;   IParticipants  included  representatives  from  the 
Women*  s  Buresq  of  the  Department  of  Labor,  Department  of  Justice,  the 
Spanish  Speaki^Rrogram  of  the  Civil  Service  Coomissioft,  Housing  and 
trrban  Dwelopme^,  the  l^ationai  ^ouqcil  on  Indian  Opportunity,  and  this  - 
Cowaisiion.     ^  ■      -        .  ,  ' 

 im^ili6^si£om^  this  Cbramission:  .   

In  Edition  to  the  above  listed  training.^  each  IJB/A 
suj^rvisor  is  requjired  ttf  take  supervisor/management 
ttaining  vhich  includes  equal  employment  training. 
Civil'J^.ghIyL*^taff  and  other 'program  of  flee  staff 
Instruct  ln:variou3  courses  including  equal  opport- 
unity training.    Most  of  the  Ciyil  iaghts'.  staff* 
and  all  of  the  designated  Equal  Bi^loyroAt' 
Opportunity  /EE07  Counselors  have  received 
jipeciflc  training  fdr  EEO  Cotoselors.l  Federal 
aid  field  personnel  liaye  received  training  in 
cqiu^  opportutilty  frbia  xaglon  and  headquarters 
Civil  Rights  '  pexsomel.   All  ,;iupe*rvlsors, 
GS-13  and*above,  are  presently  receiving  ' 
^  ^  training  In  jEqual  Biylpyment  ppportimlty 
^^Awireness.   A  total  of  26  seminars  will  have  ,^ 
been_conduoted  prior  to  the  end  of  ^fiscal  ^ 
year/  76.  1348  ,  • 


1348 •    Coliman  letter,  supra  note  1299  •  ] 


;A  491  > --Ayr 

'  ■•'        ,  ,    ■  ■'.(■ ' 


It  la  coomndable  th*t  mtA  h«i  «uch  a  program  for  e«pi«l  •sq?loyiii»nt 
•   opportSml^  training.   However,  it  ia  not  within  the  scope  of  this 
xaport  to  evaluate  thit  training  at  it  doei  not  apecifically  ralate  to. 

Tiaa  VI.  '       .  .      .        /  ' 

*    A.   StafMtda  Baviawa    ^  ,         •  ♦ 

from  Jiecal  year  1971  through 'fiical  year  197^,  IHKA»i  principal 


itratagy  for  ensuring  compliance  withr  Title  VI  wag  to  conduct  postaward 


statewide  com^litace  xrcviewa.         By  fiscal  year  1974  such  reviews  had 

■    ',  '  -'^   \       '       '  * 

been  completed  in  all  SO  States,  the.  D^etri^t  of  Columbia,  and  Puerto 

■"  '  ■  '  /.■■     -      y  •'U'"'-  f  '\  -  • 

.^'^°*^::.**P*ot8  of  thesfe  irevijsws  appeft^d  supe^Ha^ial.  jFor  example; 
they  included,  a  brief^' exjunlnation  of  th_e  State, highwiy  department's 
aopiaisal-  of  .the  -Y<0.aef  oi  proj^ertx,  it  :^rmed-'to  fcqici^,  "  Wien  BHWA 

13AiK — !gh<re  reviews  ^a^y  diy^inrygd  ttr  ,yvS^  "t^Ma^dDrflrlon  on  eiVll^RtthtS:, 
xne^lfcderal  Civil  Rights  Enforc€roe^t^£ffo^fc'^>A  Retaisfgsgtimnt  39^  (1973) 
/hTftioAftei;  refex;re4  -to  as  Rcaisgsroent  report/.  .  DOT  deacrlbfed  these 
revims:^    •    ^     .    •       ^'  .   

The  iiress  In  Title  VI  are  reviewed  to  mske  sure  the 
Strates  and  local  nmnlclpallties  have  an  approved 

^  *        .equal  opportunity  affirmative  action  policy 

atatement,  that  tlje  clauses  oi  appendix  A'of  '  ' 
Standard  1X)T  Title  VI  assurances  are  in  appraisal 
contracts I  that  the  clauses  of  appendix  B  of 
Standard  IX>T  Title  VI  assurancesi  are  in  deeds 
effecting  a  transfer  of  real  property.    Other  k  * 
areas  of  review  at  the  State  and  municipality 
level  are:  ^  If  the  State  has  received  a^y 
specific  civil  rights  complaints,  if,  so,  vhat 
action  or*^  procedure  has  the  St^te  ifieUbli'shed 
to  resolve  the  complaint  or  what  action  was 
necessary, to  resolve  the  tnatter;  States* 
policies  and  procedures  to  ensure  employment 
of  individuals  Co  perform  right-of-way 
functions  and  the  number  of  minorities  pre- 
sently employed  by  the  agency,  do  they  have 
.  a  qtxalifled  minority  appraiser  on  the  staff 
ori  the  list  and  what  are  they  doing  about 
. hiring  more;  And  are  appraisal  standards 
.   snd  .prwtices  uniifea^aly  applied*^  Cole^ 

-  *A  ;v^?tter,  supra ^n<rta^  1299. 
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lind  that  "atahdard  appralaatsmothodolgy"  had  been  used  for  as>rSs8ing 
N  1351  ■  .  .  - 

the-~value  of  property       "owned  by  minorities  and  nonminorttifes  and  that 

property  owners  believed  the  appraisals  to  havfe  beenSequl table,  FHWA 
^  *r       ;         .  >  1352\  '\  ' 

concludc4  that  appraisals  were  nondiscriminatory*         In  defense  of  Its 

*  *  /  * 

procedures,  DOT  stMted^:  > 

The  app^aiS^l  roethodplogy~the  appraisal  {jrocedures— 
-•;    coataBis'  protection  for  all  owners.    Where  the  stan- 
...    4atd  iMfofes^onal  appraisal  procedures  are  followed, 
;.'^di8criminatioh  does  not  occur. 

•      .  Is  the  objective  of  the  FHWA  surveillance  of  the 

program  to  sec  that  these  procedures  are  properly 
followed/  The  FHWA  appraisal  staff  is  presently 


1350.    DOT  stated: 


On  November  19,  1941,  Congress  first  provided  that 
highway  funds  might  be  used  to  reimburse  a  State 
for  real  property  . acquired  for  highway  purposes/. 
On  January  13,  1942j  the  first  appraisal  Instruc- 
tion was  Issued.  .For  more  than  30  yei^rs,  we  have 
promulgated  Instruction's  and  worked  with  States 
highway  departments  in*  developing  appraisal 
procedures  and  st^andarda  that  provide  fai,r  and 
equal  treatment  to  all  property  owners^    Basic  - 
elements  of  appraisal  methodologies  are  those 
used  by,  the  U.S.  Justice  Department  in  acquiring 
property  for  Federal  purposes.    The  ultimate 
result  of  the  appraisal  proces^*  is  the  value  of 
the  property  if  bought  and  sold  in  the  open 
,    market.  ^  The  value  is  no^:  to  be  affected  by 
ownership,  race,  creed,  color* of  skin,  s^iK, 
ox  sentimental  attacftaents.  .  fdy 

1351 1    DOT  commente4:  '  * 

Since  January  7,  1971, 'Che  fair  market  value 
term  has  been  replaced  by  just  compens^^ition* 
The  EHRA  appraisal  practices  are  governed  by 
42  U.S.C.  4651.    Congress  intended . that  the 
appraisal  methodology  provide  just  compen- 
sation to,all  property  owneriS.  .  ^ 

1352.    see  WHk,  DOIJ  Title  VI  Review,  Nevada  Department  of  Higbwi^s, 
iug.  ^4,  im.   m  »«oe  daflclency  was  also  foimd  in  i;evlw«  of- the 
highway  departaapnts  in  Michigan^  Arizona,  and  Hawaii.  . 


'  494      .  f  \  - 

reviwing  and  evaluating  Titl^  VI  and  appralial 
xeviev  pdliciea,  imd^^procedurea  developed  by 
FHWA  region  and  dtvlilon  offtcea.  State  high- 
way department  of  transportation;  and  local 
^  iDunlcipalltlet,    lJ55l  ^ 

mik  alao  ttated:    ^'ihe  IHWA*a  reviev  of  appraisal  methodology  IncluiJer 

a  det^Knalnatlon  that  t'tahdard  practices  and  conclusions      value  are 

1354  . 

predicated  on  a  nondiscriminatory  btsls/'         However,  FSMh  did  not 
provide  this  Commission  with  any  evidence  as  to  hov  it  has  determined 
that  the  standard  appraisal  methodology  vas  nondlicrlmlnatory»  Tederal  agencies 
/  liave  found  instances 'in  i^ich  standard  ^practices  would  result  in  Icywer 


1353.    Coleman  iett^r^  supra  note  1299,    DOT  stated: 


Our  reviews  and  inspectlana  will  continue  with 
^    a  goai  to  assure  that  all  property  owners  are 
treated  fair  and  eqiial,   j^e  assuredly  will  not 
single  out  one  sagpsoat  o£  society  for  which  the 
appraisal  mthodology  and  process  will  provide 
fair  and  equitable  traatMqt  with  the  impli-. 
cation  that  diicrlmihiation  will  be  allowed 
against  other  seffaents*  ' 


In  connection  with  our  inspection*  we  riview  the 
reports  that  our  f;leld  people^ make  concerning* 
their  contiMits  with  minority  displacees* 

'  In  addition  to  evaluation  of  appraisals /PRHA  ^ 
reviews  all  aspects  ot  the  rightK>f-w^  function  to 
assure  cos^^liance  with  Title  VI  provisions*  Id, 

1354,,.  October  1975  Coleman  letter,  supra  note.  1339,. 
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1355  .. 

«ppr«l<>«I  of  property  oi^ned  by  sdnpritles  or  in  minority  neighborhoods* 

Siullarly,  lUilk  often  concluded  that  replacement  housing  was  available 

.  for  xelocatsees  on  a  tvotidifcrliBinatpry  bmsis,  without  having  made  a 

1356' 

thorough  study  of  tha.^  housing.         ?or  example,  in  a  review  of  the 


1355.  See  jaemorandtjir  from  Charles  E.  Allen,  Gener/l  Counsel,  to  Richard 
Piatt,  Jr.,  Director,  Office  of  Housing  and  Urban  Affairs,  Property  Appraisal 
Fbnis,  Feb.  7,  1974.    Because  diifcrimtnafcory  appraisals  have  been  a  p>qbl«i, 
the  VA  requires  that  i^s  appraisers  certify  that  estimates  of  property  value 

have  not  been  influenced  by  race,  religion,  or  national  origin  of  persons  

residing  on  theSrpP^rty  or  in  the  neighborhoods    This  requirment  is 
discussad  in  U.S.  ^SoMnissi^n  on  Civil  Kights,  The  Federal  Civil  Rights 
Enforcciynt  £ffort:^-1974,  Vol>  II.  To  Provide. >. For  Fair  Housing  232 
(Decembei:  1974)/        '  \,  ! 

1356,  In  July  1975,  DOT  reported: 

The  FlflfA  Relocation  staff  recently  completed  an  evalua-*  * 
^  tlon  of  the.  relocation  program  in  each  of  the  nine  > 

regions*    This, evaluation  included  a  review  of  the 
*  relocation  program  in  18  States.    Civil  Bights  mafctera 
were  included  in  each  review  and  Interviews  were  con- 
ducted with  minority  relocatees  to  ascertain  if  4:hey 
had  experienced*  any  discrimination  in  relocatln|^  ~* 
ind  whether  or  not  replacem«int  housing  was;  available 
on  a  nondiscriminatory  basis.    The  revie^^T^did  not 
indicate  any  Instances  where  housing  was  not  avail- 
able to  all  persona.    Coleman  letter,  supra  note  1299. 

It  would*  appear,^  howevet^  that  FHWA^s  emphasis  is  not  on^lnvesti- 
gatlon  of  the  housing,  ayailable  for  relocatees,  but  rather  upon  whether 
any  relocatee  was  dissai±sf«fed  with  the  procedures  followed.    DOT  also 

_.„:statedj  ~  r^i  'J-  ~  r— "  -     -     ^  ■   

Our  regional  offices  provide  divls|.on  offices  with 
instructions  and  guidance  including  the 'use  of  review 
form  to  assure  all  facets  of  civil  rlghts'^-Are'^covered. 
Tf  a  property  owner  ior  any  reason,  including  a  feeling 
of  discrimination  does  not  Vish  to  Accept  the  State's 
offer  of  a  fair  inarkefe  yalue,  he  has  the  right  and* 
privilege  of  having  the  value  established  by  a 
*    State  court....  ^ 

If' additional  information  is  furnished  us  concerning 
specific  cases  reviewed  for  .this  report,  we  wlll 
review  the  material  submitted  and  make  an  appro- 
pxiate  response.  Id. 


Michigan  State^Bepartoent  of  Highways ^  FHtfA  concluded  that  adequate 

^      nondiscriminatory  replacement  housing  was  av^ailable  because  of  its 

^  observation  that  "For  several  years  Michigan  has  Jiad  a  strong  civil 

\    ^       ^   rfghts  act^relatlve  to  open  housing"  and  because  it  was  not  aware  of 

any  case  in  which  a  relocate©  was  denied  housing  due  to  race,  color, 
 1357  

or  national  nyfg^tt.  PHWA's  conclOsion  was  not  based  on  an  Investi- 

o 

gation  o€  housing  available  for  relocatees.  It  is  essential  that  such 

-  ,    1358  ,  ^  ^ 

^^-^-J        investigation  include  the  folldwing: 


1357.  IHV/A>  DOT,  Title  VI  Review,  Michigan  Departaent  of  State  Highways, 
November  1971.  .  FHWA  reached  similar  conclusions^  also  apparently  without 
adequrffce  information,  in  its  reviews  of  Nevada  and  Arizona. 

1358*    DOT  stated; 

The  tone  and  approach  of  this. ..report  seem  to 
ti>  assume  prima  facie  discrimination  against* 
minorities  in  the  acquisition  of  rights-of- 
way  for  highways;    We  believe  that  to  the 
ulfiimate  extent  across  the 'nation.  State 
right-^f-way  procedures  provide  for  the^ 
protection  of  and  equal  treatment  of  all 
^  "  property  owners  without  regard  to  their 

natae,  sex,  race,  creed,  ,  or -c61or  of  sTdn* 
"   "Coleman  letter,  supra  note  1299. 


This  Conaissioa  notes  that  an  investigation  of  tlie  extent  ojc  nondiscrimi- 
nation in  housing  available  for  relocatees  must  be  made  because  throughout 
the  Nation  housing  discrimination  contihues  to  be  a  problem.    See  The 
Federal  Civil  Rights  Enforcement  £ffort--1974/ Vol.  II.  To  Provide.., For 
Fair  Hbusing»  supra  note  1354,  a^t  ch.  1. 
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(1)  Testing       of  new-aad  existing  rental  nasl  -Sale  housing  at  «ll 

'  ,  »  •  *' 

Incone  levels  1)y  appro prittely  trained  pemonnel*  - 

(2)  Coniultaticn  with  local  cotocsunlty  groups  actively  engaged  In 
&.rtoglng  about*  fair  housing,  in  the  proposed  site  araar^ 

(3)  A  public  hearing  Held  fay  IHtfA  at  vhlch  the  residents  of  the 

affected  area  may  testify  as  to  their  experience  in  obtaining  housing  on 

if  • 

a  nondiscriminatory  basis* 

.     X4)     A~revtcw      Sca£S=»ndJ.oc*L  fair  housing  «ctiv^lti«s,  including  not 

only  the  passage  of  a  comprehensive,  enforceable  fair  housing  1«W|  but  also 

the  existence  of  a  strong  fair  housing  agency  and  the  elimination  of  any 

^  1360 
exclusionary  zotUng. 


1359.  Testing  is  a  method  of  determining  whether  discriminatory  practices 
exist  In  the  sale  or  rental  of  housing  by  comparing  experiences  of  *^ 

'  minority  and  nonminority  "homeseekers.^"   Although  some  Ideal  feovemments 
have  antitesting  ordinances,  the  Civil  Rights  Division  of  the  Department  of 
Justice  has  taken  Jiction  aimed  to  get  several  of  these  repealed*   At  the 
^^qoeirt  of  the  Department  oi  Justice,  cne  ctcy  ot  KaaisMT^RIscdnsin, 
repealed  its  antitesting  ordinance  and  the  City  of  Milwaukee  began  action 
for  the  repeal  bf  a  similar  ordinance*    In  addition,  the  Department .of^ — ^ 
Jvistice  participated  in  a  private  suit  which  was  successful  in  invalidating 
th<^  antitesting  ordinance  Of  Upper  Arlington,  Ohio*    Telephone  interview 
with  Michael  Biirrett,  Civil  Rights  Division,  U»S.  Department  of  Justice, 
Apr*  29,  1975.    See  also  Department  of  Justice  Press  Release  "Justice 
Department  Posts  Nfw  Records  in  Enforcement  of  Civil  Rights  Laws,"  Jan*  14,  1! 

1360.  Exclusionary  zoning  ordinances  may  limit  the  construction  of  multi** 
dwelling  buildings,  specify  a  minimum  acreage Jfor  residential  housing, 

or  limit  occup^cy  in  private  dwellings  l^o  persons  related  by  bi<jod  or 
marriage*   S^b^  often  discriminate  against  such  groups  as  racial  and  ethnic 
minorities^d j  single  women  w^Lth  children*    The  Department  of  Justice  has 
brought  suit  against  Blackjack,  Missouri,  and  Parma,  Ohio,  charging  that 
these  municipalities  have  used  such  ordinances  to  exclude  racially  int'e-* 
grated  housing  developments As  of  April  1975,  there  had  been  no  trial 
in  the  Parma  case  which  was  in  district  court,  pending  an  appeal  of  the 
dismissal  of  a  private  suit*    In  Blackjack,  the  district  court  ruled 
against  the^Unlted  States,  which  was  overturned  on  appeal*    U.S.  v*  City 
of  Blackjack,  508  F.2d  1179  (8th  Cir*  1974)* 
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(5)   A  xftvltv  0t  local  banking  jpractices  to  enaure  that  local  Imtika 

■akft  •prtxaga  loana  to, minorities  and  woiaen  as  freely  >and  on  the  same 

V  '  '        '  1361  \  ^         _  *   

ter«a  aa^to  notolnority  ©ales*  .     .  - 

MoraoVert  State  and  local  officials  should  be  notified  ^f  aU  iAvesti- 
gationa,  baf ore,  they  taka  place*  to 'enlist  their  support  and  cooperation  for 
anaurint  fair  housing  throughout  the^cotwunity.  ,J[n  developing  a  laodel  for  a 
fair  houaing  investigation,  iSWiUvould  need  to  consult  with  the  Department 
of  Housing  and  Urban  Development*  %  ^ 

Daapite  the  i-aadecfuacy  of  these  reviews,  OC|l  apparently  did  not  Inform 

regional  auff  that  their  reviewa  ahould  be  li^roved.   In  fact,  at  least  one 

•  • .  ♦ 

ragloMl  office  cl«l»td  th«t  it  got  no  feedback  06  the  tcvlewB  it  forwarded 
_  1362 

to  OCR.  ■»  , 

B.     Subject  Ate*  Co«pllancfc  Revlewa.  ^ 
TSeflimlng  In  late  1973  miK  civil  rights  coapllance  reviews  weife  to 
,  t:ocducttd  *t        program  at^ff  In  conjunction  with  field  reviews  of  grantee 
p«rfor»attce  In  auch  areas  as  planning,  research,  design,  conaftructlon,  fain" 
tenance*i  and  education  training.  Instead  of  conducting  one  clvlS"  rights  review 
in  aach  Stlti^jj   Separate  reviews  were  to  be  condufeted  In  each  program  area. 

IHWJC^tSict^Jhs  foV^'the  civil  Tights  coaroncnts  ;of  these  reviews  were 

1363 

published  In  1973  and  l97A.  . 


1361.  "  Ideally,  fHWA  should  ohtaln  inforaation  on  locaj  banWng  procedures 
fro«  th«  Federal  financial  regulatory  .agencies,  but  through  calendar  ye*r  1^97^ 
these  agencies  had  not  adequately  nonltored  banks  and  savings  and' loan^asaocl- 
ations.    g»>  Th*  Ted^ral  CivllrRithts  Enforceiient  Effort~»lg74,  Vol.  'II.  To 
Provide. . .for  Fair  Housing,  supra  note  135A,  at  ch.  2. 

1362.  Interview  with  Cortet  Hope,  Acting  CivU  Rights  Director,  THWA,  DOT,  • 
San  ?ran«lfco  Regional  Office,  In  San  Francisco,  Cal,,  Mar.  ?1,  1973.  DOT 

^   suted:   »         .  ^  f 

(  The  pressing  workload  with  insufficient  resource "staff 

necessitated  priority  work  assignaenttt.    This  precluded 
K  ,  Ci  promt  review  and  connents  on  original  Title,  VI  co»- 

'  pllance  reviews.    Colenan  letter,  sjigra  note  1299. 

'  '  O      a3«J.    raHA,  DOT,  Civil  Riehta^-Eaual  Opportunity  M*n"«l. 
FRir    S«t.  7,  1973  [hereinafter  r*t«rril  to  ar  Transplttal  7],  anS  Tranf-ltUl 
ai^ta    9,  W  10,  1974  [harelnaftar  referred  to  «i  Transidttal  9], 


'    »  v»  *  * 

*  Theaa  inntruetions  ate  edsentially  a  checkllat  o£  itcsid,  indicating 

^  *  *  »  .    *  .  *  ■* 

soae  of  the  areas  to  be  covered  by  the  FBWA  inveatigstor.  *  Eor  ^sample,  the 
Investigator  is  4<isttucted  la  evaluating  civil  Jfighta  compliance  by  imiver- 
sttiea  engaged  in  I^A'^assiated  prcjectSi  to  obtain  in£onnatlon  about;  (a) 
the  ^ctpra  ujed  by  the  Sta'te  in  selecting  unlyersitiea  for  research  pro- 
jects, (b)  the  selection  procedures  pf  principal  Investigators  and  staff, 

\  ^  '         '  .  1364 

►and  {c)*the  selection  procedures  for  contractors.         Ihere      no  guidance 

1365 

on  hov  the  laforaatiea  should  be  evaluated.     .  ^  HWA  proposes  to  reioedy 

1366.     ,  *  . '    ,      '  '  " 

this  deficiency.  ^  '  ^'  ^ 


1364*    Id.  at  B-1. 


1365.  For  exaiuple^  the^'FHWA'investigator^ls  not  told  that  if  there  Ib  an 
Inadequate  nuober  of  minorities  ^^.d/or  women  on  the  project  staff,  the 
imlverslty  Jsnst  affirwatively  xecrult  lainoritles  and  wmcn.  Similarly, 

the  Investigator  is  not  told  that  if,  a  university's  procedures  for  selecting 
staff  for  ah  FHWA  project  result  in  a.  disproportionate  rejection  of  nlnoritiei? 
01  vonen,  those  procedures  may  not  be  used  unless  *  (a)  they  have  been  sclent!-- 
flvally  demonstrated  to  be  job-rel^tcd,  and,(b)  no  other,  less  discriminatory 
selection  procedures  are  available.    For  a  further  discussion  of  nondiscrimi- 
nation In'saiaction  proce^lTeT^ee  Law  BitorcemenL  Assistance  Administration 
<ih.  5  su)>ra  and  U.S.  Commissioa  on  Civil  Rights,  The  Federal  Civil  UlRhts 
Ehforctaeat  Effort— 1974,  Vol  >  V,  To  Eliminate  Employaent  Dlacrlyilnatibn  ch.  5 
(July  1975).    bOT  noted,  '^JPreseatly,  we  are  In  the  process  of  reprising 
Transmiv.tal  7."  ^Coleiaan  letter,  supra  note  1299".*  See  Transmittal  7,  note 
supra  1364»  v  ,  -  ^  . 

1366.  In  October  1975,  the  Secretary  of  Transportation  stated:  ^ 

FEWA  has  prjepared;  a  draft  copy  of  proposed  procedures 
■^fov  Titl^  VI  and  relate?*;  civil  rl^ts  requirements  for 
implementation  ajad  reviews.    We  are  attaching  a  copy  .  ^ 

of  thla*  draft  tpx  6asy  reference.    It  is  anticipated  * 
.      that  this  draft ^wlll  be  finalized,  printed  in  the 
.     Fcdera|i-Register  during  November  1975,  and  made  a  t  ^ 

^    part  of  the  FHWA  Program  Manual.    Ihis  updated ' 

directive  of  FHWA  Title  VI  tnterlm  euldellnes  in-^  , 
eludes  noted  conmasLt^  expressed  in  the  initial 
.  *  drafJ:>  copy  of  ^the  Commission's-  report  *on  Title  VI 
 .cnfoxcenent*   „^    


Specific  InstructiiQnsi^noted  In  the  mentioned  draft 

copy  deal  with  evaluating  recipient  program  areas  ^to  ' 

to  determine  whether  there  is  any  disparity  in 

treatment  6^  minorities  versus  nonminoritles. 

.In.  essence,  there  is  guidance  as  to  how  review 
information  ahould  be  evaluated.   October  1975 

Coleamn  JLettQr^  supra  note  1339*         '^Qii  ti 
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The  ^structlons  are  not  sufliciently  derailed  to  ensure  that  the 
new  teviews  would* be  less  supirficial  than  the  earlier  statewide 


1367 


reviews^  For  the  icost  pa^t>  the  Instructions  are  for  reviews  of 

the  employmeiit  and  minority  business  enterprise  practices  of  the  State 
and  its  contractors  and  grantees*    There  is  a  section  on  the  impact 
on  jalnorities  of  the  locatioaW  the  highway.    The  reviewer  is  aslced 
to  determine  the  extelWt  to. which  the  highway  location,  for  example, 
will  (a)  disrupt,  serve,  or  adversely- affect  the  continuity  of  the 
community,  (b>  sever  the  minority  community  from  schools,  churches, 
recreation,  shopping,*  and  employment,  (c)  perpetuate  e>pisting  segre- 


gatiQiUl^jattems,  and  (d)  produce  adverse  traffic  volumes  in  the 
1368 

minority  community*  There  are  no  instructions  for  gatherjjig  the 


1367*  One  criticism  of  the  earlier  reviews  is  that'  although  they  were 
used  to  deteirnine  if  standard  property  appraisal  methodology  wa9  eipployed 
in  appraising  ptopertjLes  State  hi^way- departments  p^lanned  to  acquire,  the 
reviews  were  ;iot  used  to  ascertain  if  the  standard  methodology  tos  dis- 
criminatory.   (See  p.  495  supra) ,    Concerning,  apprais^als,  the  new  review 
IttStra^ittbns  inereiy  irtstruct  the  reviewer  to  determine  if  appraisal 
standards  are  uniformly  applied  when  property  is  to  be  acquired  from  both 
minorities  and  nonminorities.    Transjdlttal  9,  supra  note  1364,  ^  ^ 

AnotTier  criticism  of  earlier  reviews  was  that  FHWA  did  not  make  a  thor9Ugh 
examination^  of  whether  housing  to  which  reloc^tees  4aight  wish  to  move  was 
available  on  a  nondiscriminatory  basis.    (See  p.  491  supra) ♦    The  no/ 
Instructions  direct  the  investigator  to  determine  if  replacement  hoosing 
is  available  on  a  nondiscriminatory  basis,  but  do  not  include  stiandarde 
for  making  that  determination. 

In  October  1975»  Secretary  Coleman  wrote,  to  this  Commission:  "The 
Commission's  comments  have  been  noted  with  corrective  actions  incor-     ,  ^ 
porited  in  the  attached  proposed  procedures^"    October  1975  Coleman 
letter,  supra  note  1339. 

1368.    Transmittal  7,  supra  note  1364,  at  C-l  to  C-5. 


s»t4itlcAl  d«ta  necessary  for  miking  these  determlnttions  for  the  pro- 
posed route  or  aXterMtive  locations* 

4  ' 

Another  significant  deficiency  of  these  instructions  is  their 


absence  of  consideracion  of  vomen  despite  the  fact. that  Section 

152(dr>  of  the  Federal  Aid  Highway  Act  of  iS73       prohibits  sex  dis- 

criainatioa  in  FHWA- funded  programs.   Although  Title  VI  is  the  foreRoat 

jftithority  for  these  instructions.  Section  162(a)  is  to  be  enforced 

through  agency  provisions  and  rule^  similar  to  those  established  under 

1370 

;Tltle  VI  of  the  Civil  Rlght$^  Act  of  1964,  and,  thus^  it  is  totally 
Incongruous  thpt  no  laention  of  sex  dlscriaination  is  contain^^  in 

these  instructions.    For  exaaple»  in  Section  A,  vhich  addresses  areas 

of  Title  VI  concern  vith  regard  to  planning,  this  query  appears: 

**To  what  extent  does  the  State,  ^loy  lainority  staff  personnel  in 

the  program  area  under  review?'*   While  this  question  could  easily 

mid  appropriately  have  been  expanded  to  include  wo»cn,  this  was 

1371  ^  . 

not  done* 


1369.  23  U.S.C,  §  324  (Supp.  Ill,  1973) •    Section  162(a)  is  discussed  on 
p.  468  aupra^   This  Comisjion  notes,  however >  that  while  Transmittal  7 
repeats  cne  Section  162(a)  prohibition  against  sex  discrisDination,  this 
is  the  only  wention  of  sex  diacrixai^atlon  in  the  transmittal* 

1370^  Id,  '         .  . 

137l»    DOT  stated,  *'Xhe  statement  referred  to  was  totcnded  to  include 
wotaen,  .  We  will,  however,  clearly  state  wcsnen  In  the  revision  of 
Transmittal  7."   Coleoan  Icttcri  supra  note  12?9.   Transmittal  7  is 
discussed  in  ne^te  1364  supra> .        ^  ^ 
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According  to  OCR  ^tatist^c^,  m  of  April  1975  only  31  reviews  had 

/ 

been  conducted  under  the  new  system^,  isore  than  18  laouths  after  it  becscie 
,1372 

effective*     ,    Soise  regions,  including  Baltimore^  Maryl^d;  Fort 


Worth,  Texas:  Denver,  Colorado;  San  JPrancisco,  California;  and  Portland, 

1373' 

Oregon;  appeared  to  have  conducted  no  reviews*  *     ,  • 


1372 •  In  Justification  of  thia  JWT  stated: 

— * 
Transtaittal  7  /note  1364  supra?  was  issued  on  $epteaiber  7, 
1973*    Paragraph  9b (2)  stateii  that  the  States*  Titrle  VI 
plan  was  to  be  developed  and  put  into  effect  bpfote 
or  by^ June  I,  i974,f  IXiring  this  8*cvonth  interim 
period  ?HWA  civil  rights  an^  program  staff  were 
ai^tlvely  providing  technical  guidance  and  assistance 
i4?  t6e  States  in  preparation  of  the  Title  vi  imple- 
menting plan.   Hot  all  Sta^e  .jplans  were  acc^eptable 
by  June  I,  1974>  and  ver^  retumedl  to  the  State  for  ^ 
additional  information.   The  Washington  Headquarters  "  ^ 

Office  of  Civil  Rights  staff  condmcted  Title  VI 
workshops  in  each  |HWA  region  to  potivate  the 
thrust  of  positive*  action  in  accompHshing  the 
Title  VI  guideline  requirementa.    The  priority 
^  of  FHWA  Civil  Rights  staff  actl^ties  was  devoted 
to  obtaining  an  acceptable  Title  VI  plan  from  the 
^    States  and  having  the  plan^^put  ijito  effect,  by  the 
States*    Coleman  letter,  supiba  note  129^* 

1373.  Data  suppU^!Tn?y-Tlytm"ygtty,  Xl5l^,  tim  VI  DlVlSloa,  CCR^  fK?a; 
DOT,  Apr*  15,  1975,  "Title  VI  Reviews  Received  and  Completed*"  These 
data  were  supposed  to  be  up-to-date  as  of  early  April  1975.  ^  It  does  not-^ 
appear  that  these  statistics  were  reliable,  however*    This^  <3orami8Sion  \ 
was  given  co^Iqb  of  at  least  foifie  reviews  not  reflected  in  these  statisti^. 
Two  of  ^^.fihese  reviews  had  been  ^conducted  in  Illinois;  one  in  Ohio,  and  one 
in  Wisconsin.   Three  of  these  were  completed  in  the  first  half  of  1974;, 
the  fourth  was  cooipleted  in  January  1975*    They  were  not  submitted  to  OCR 
until  April  1975«   Memorandum  from  H*      Ahderson,  Regional  Adioiniatrator, 
FfWA,  DOT,  Homewood,  Illinois,  Regional  Office,  to  Alexander  D*  Gaither^ 
Director^  OCR,  HWA,  DOT,  Apr*- 4,  1975* 


/ 

t 
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tJttdar  IHHAU  nejr  syiteBi  of  ccwipliwxce  reviews^  as  vith  OCR's 

/  1374 

I  stitwlde  revicvfti  xlndiug*  were  aooettoet  cursory*         A  revi,^ 

?*                             '                  '                    *              '  , 
of  coTKultJuat  contracts^  contacted  by  the  HocaewQod»  lUtnois,  RcRlonal  

Office  v«  especially  sfeellov*  'It  prQVlded  taerely  one-  or  tw-sentenfee 

respoosei  to  the  Items  listed  in  OCR^s  coraplleace  revicv  instructions, 

Sbr  exanplet  OCR  Instructions  direct  the  reviewer  to  determine  if  there 

ere  any  recpiiretaents  set  by  State  higpbway  ^tepartmentaTfor  their 

.consultants  which  may  be  discriminatory  on^tihe  basis  of  rtee,  color, 
^  1375 

or  netional  origin*         Iji  response,  the  r<RrtLewer  siiaply  stated  th»t 


i374^X«c<»»ftndations  in  JHHA  conpliance  reviews  are  ^scuwed  on  pp#  512-17 
infra*  ^  * 

1375,  Traatfflitc*!  7,  supr*  note  1364-  «t  - 


;  ERIC 
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thetft  were  no  such  t^Bquitemeatsv         There  was  no  indication  ,  as 


•    to  the  basis  of  the  revi«wr*s  itateaeiat^  but  it  aid  not  appear  that 

a  thorough  revl.ew  of  all  requirements  b|id  been  toade  to  ensure  that 

^     none  vas  dlscrialnatory.  Indeed,  in  response  to  FHWAU 

instructloh  to  determine  4tow  consultant  firms  are  selected,;  the 
^  ;  ^  •  :  1378  . 

V  reviawer  utrely  virote,  "The  State  prequslifies  consultants  •'^ 


1376^  Trantmittil'7,  «uprinaote  1364  «t  D-1.  Miefflorfnaun  froB^.W,  Milierr 
BjLvUlon  Eilgln««r,  Springflfeld,  Iliiuoli,  Biyltion  Office,  BHtfA,  DOT,  to 
"*        a.D.  love,  Xeglonel  Admlnlettietor,  Hooewood,  Illlnoli,  .Regionel  Office, 

HWA,  DOT,  lUlnoi«— Adailniiitration  of  Contultant  Contrectf ,  tor.  5,  I97h. 

U77>i  lP<w  ««»ple,  bonding  r«quirenent»-jind  t*«  eite- of, coatarw^  .  . 

nrerded  to  ccwiultiug  firoll  a»y  diiptopottionetety  bar  minority  con- 
•ultente  becauf e  of  their.il»|.ti«lly  wiell  f inenclel  capeclty.   By  continuing 
t(f  awtrd  sixeblft  contsacte  ihd/lmpo**  «tiff  bonding  requirenente,  the  Stete 
sMiy  jptevent  «m«U«nninority/H.rffl«  Stan  ev^  echievlng  the  financial  capability 
to' bid  coopefcittvely.  '  '  ^- 

l?7f .  Milles^orandum,  auota  note'  li76.   Prequalification  i»  a  procedure- 
for  making  ato  advowee  determination  of  a  contractor**  eligibility.  When 

.....(.-..^       j^n.^.  anaii«  If  «iivihliltv  had  uot  alretdv  bean 


Without  the  delay*  ifhtch  would  enaue  if  eligibility  had  not  already  been 
determined.   Prequalification  reqolremente  might  include  meeting  etandarda 
of  past  performance  and  bavins  available  certain  equipd*nt,  financial 
.reaourcea,  and  technical  capablUfriea.    See  fHHA-,  DOT,  Rev*ei>^t>f  Competition 
Obtained  in  Bidding,  llllnola  Depftttment.  of  Transport*tion,  ^May  1974, 


ERIC 


,    The  reviever  did  not  describe  the.  Staters  pr^qus^ificatlon  requirejsents* 

A  description  of  ptequalif ication  requitemcnts  is  especially  iJi^rtant, 

-  1379 

— -since  ^uch  tcquU'c>nentJ$  dixtx  be  diiscrijainatory*—  -  Ititis  riiviey  urns  tmt 

.       .     ■  ;    ^  1380 

forwarded  to  OQR  for  laore  than  a  year  after  it  was  conducted,  and 

.    it,  thus^  appears  that,  as  o£  April  1975^  OCR  had  not  informed  the  reviewer 

of  thp  inadequacy  "of  his  report »  * 

Another  review,  of  the  Iowa  State  Highway  CSoramission,  was  somewhat 

wore  thorough  in  its  assessmenjtr  of  retirements  for  minority  consultant 


firms*  -It  notes  that  consultants  must  have  on  their  staffs  an  engineer  . 

registered  it\  Iowa,  and  speculates  that  if  the  registration  .of  engineers 

,  ,  *  .      '  J   '  .  -      '-^-^ ' 

is  or  has  been  discriminatory,  this  requirewnt  might  be  an  obstacle  to 

^n:    ^  1381  , . 

minority  consulting  firtas*         The  reviewer  did  not  ascertain  whether 

1382 

registration  was  discrimlnatoSy.  . 


1379  i  See  Reassessiaent  ^^^^iSfflT^^  Ji^^'^MB  • 
.  1380 •  Anderson  memorandum,  supra  note  1373. 


1381,  Jfemorandum  from  John  Keto^TRegional  Highway  Administrator;  FHHA, 
DOI,  Kansas  City  Regional  OJificc  io  Alexander  Oaither,  Office  of  Civil 
Rights,  FHHA,  DOT,  Title  VI*  Design  Coopliance  Report,  Apr,  10,  197S. 

1382 •  For  example,  the  reviewer  could  have  examined  the  nuniber  of 
minorities  registered  as  engineers  in  Iowa.    If  few  minorities  arc  * 
registered  as.  engixieers,  the  reviewer  should  also  have  ascertained 

t       whether  the  work  of  all  consulting  contracts  actually  required  the 

\  I    services  of  an  engineer. 


3  •  ^, 


ERIC  , 


*     A*   StuU  Plans  ^  ^   "  ,       .  ^  " 

Tbe  52     J  State  agenoiea  recelvXiflg  FKWA  funds  are  required  to 

develop  and  im>ieij^fc  a  plaa  for  meeeing  their  Title,  VI  reapon^ibilitiea, 

1385 

Among  the  apecifie  actions  to  be  included  in  the  plan       are  that  the 
State  agency  will;  x 

"Inveafclgate  Title  VI  cocaplalnte^  *  ,  ,  ' 

--Conduct  periodic  Title  VI  reWLews. 


1383*   There  i«  one  agency  in  ^ch. State, aa  well  as  in  the  District  of 
Columbia  and  Puerto  Rico»         <  Jj^    '  ^ 

1384.    DOT  notea  that;  "         .  " 

*  ^  . 

.   Appendi*  A  in  the  FBWA  Tranaralttfl  7  f supra  note  13641 
provides  guidelines  for  conducting  Title  VI  compliance 
reviews*    Paragraph  9b (c)  requires  the  Statas-to 
establish  iopleaenting  guidelines  to  effectively 
monitor  the  State  program  areas  to  assure  affiraatlve 
compliance  vith  Title  VI*   paragraph  *9b(b)  requires 
the  States  to  prepare  a  yritten.aumation  of  Its^  « 
Title  VI  program  activities  at  least  on  an  annual 
basis #   Thia,  in  out  opinion^  established' both  \ 

Title  VX  revievs*   The  stan^rds  established  by 

the  States  are  incorporated  In  its  Title  VI    .  ^ 

implementing  plans  arei  revised  for  contclht  prior 

to  being  approved  on  the  BIWA  division  and  regional  *  ~ 

l^vel* 

Appendix  A  ^£  Transmittal  7*»*provideo  guidelines  .  * 

for  conducting  Htle  VI  compliance  reviews  of  the 

State,  program^  areas*,  the  questions  are  designed  ' 

to  cbmparist  and  evaluate^  disciriminationt  if  it 

exists^  in  accordance  with  ii^e  requirements  of 

Title  VI  of  the  tllvtl  M^Jt^ Act  of  1964* 

Co|.eman  fetter,  supra  not^l299#  ^ 

DOT  added  that,  ''We  will  ttakcj^hls  requirement^  however,  more  clearly  under- 
stood in  the  revision  of  Transmittal  7,"  and  projected  that  this  would  be 
accomplished  by  September  1,  1975*    Id*  ' 

1385  <,   This  is  a  distinct^requireaent  from  the  Stata^jpighway:  Actipn  Plans 
discussed  on  p#  476  aupra> 


^     507  . 

— Collect 'iraclai  imd  ethnic  datra  ou  beoeftciarles  otw^k  programs* 
*   «»ttequire  Title  VI  cbcipliance  reports  from  subgrmatees* 
'  --Develop  dtnorlty  enterprjge  pttrfrm^r- 

-•Inform  bencficierie*  regarding  the  protections  of  Title  Vl# 

^rTaice  a£ftr»attve  actioa  to  oVercofoe  past  diseritnittatiott.  . 

**«*Establifh  guidelities  for  the  Ixopleoentation  o£  the  program* 
-    ^'^Eatablish  a  civil  rights  unit  to  tnonitor  activities  under  the  plaa* 

«--frepare  an  annual  awmary"  of  Title  VI  activitiflis.  - 

The  plans  vere  reciuired  to  be  in  effect  as  of  June,!,  1974,  but  as 

.  ^  "  -  .  1386  *  ' 

of  A^rii^  1975  only  42  of  the  plans  were  approved       by  mtk*  Eleven 

1387     *  ' 
plans  remained  unapproved.         OCR  states  that  FHWA.  is  prepared  to  take 


1386*   Ar  of  April  1975,  this  Commission  had  not  evaluated  a|iy  of  the' 
approved  plans*   The  plans  are  maintained  in  BJWA  rcgi^mal  offices.  . 
The  requirement  of  State  ]^lai«t  was  instituted  after  this  Coramission 
conducted  Interviews  in  FHWA  regional  offices. 

1387.   Approved  plans  had  not  been  received  from  Bhode  Island,  West 
Virginia,  Alab«ca,  Ohio,  Montana,  Utah,  Iforih  Bakoca,  South  Dakota, 
^niyi«ail|71!rd^th^  offidale  did  itot  know 

what  nui^r  of  thfft  States  without  approved  plans  had  failed  to  submit 
plana  and  what  number  had  submitted  inadequate  plans.   Galther  et  al. 
Interview,  supra'  note  1334#   Apparently,  no  plan  had  been  received 
firom  Illinois,  either.    See  note  1390  infra. 
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stringent  action  agai;a8t  those  States  which  have  not  completed  chese 

1388  •  *• 

plans,;       but  as  of  April*  1975,  more  than  10  months  aftfer  tlie  plans 

were  due>"  action  .has*  beeOnKiateT'^aga£nst  only  one  recaicicrariic 


Stake*   Hie  Atlanta  Re&lonal  Administrator  has  written  to  the  State  of 
Alabama,  which  has  never  submitted  a  plan,  indicating  that  unless  an 
acceptable  plan. is  iorthcpming,  all  flWA  assistance  to  the  State  will 
be  Urmlnated*  ^^^^^  As  of  mid  July  19?5,  over  13  months  aft^  the  plans 

were  due,*  six  States  had  still  not  complied*    Sometime  during  July,  five 

of  these  States  submitted  plans  which  HiWA  found  to  be  acceptable. 

^        ,     -     ,1370         :  , 
By  September  i7,  1975,  an  plans  were  approved  by 


1388*    Gaither  et  al*^  interview,  supra  note  1334* 

1389.  Updated  Supplement,  supra  note  1339. 

1390.  In  mid  July  1975  pOE  statedT  '^J 

^VmK  has  esfertjliished  a  July  1,  1975,  depdline 
^  date  for  the  irelnrining  six  States  to  have 

approved  T>ltle>  vr^plementing  plans  or  justify 
to  VlWi  why  the  State(^  should  not  be  found 

in  noncompliance  with  'rijIeVL  ^^^J^S^S^^iSj^^  

These  States  arelis  followivt  ^fabama.  District 
of  Columbia,  Illinois,  Worth  Dakota,  Utah,  and  . 
Wyoming.,  Coleman  letter,  supra^note  1299. 

In  October,  DOT  stated: 

As  of  July  1975,  all  recipients  except  the  State 
of  Alabama  ha<J  submitted  acceptable  Tittle  VI 
Implementing  ^jlans  and  were  approved  by  the  FHHA. 
As  of  September  17,  1975,  the  State  of  Alabama's 
Title  VI  implementing  plans  were  approved, by  the^ 
Fin^A.    October  1975  Coleman  letter»'^upra  note 
1339 » 
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'        P*f  Cdllectton     '  »  ' 

 A  Pilot  project  vas  undartakan  In  conjtincclon  Vlth  tht 

 : ^  *  1391 

Btpartnent  o£  Highways  of  a  location  study       for  Interstate  644 

♦  •        ^  •      \       ;  ^  1392  ^ 

la  the  vicinity  of  Newpprt^  Nev«- Portsmouth,  Virginia.  This. 

dexK>nstratlon  vas  to  examine  procedures  that  could  he  used  to  lncorpo«i^ 

rate' i;i tie  VI  cpnslderatlons  Into  transports tlonjjlannlng*    It  Involved 

an  extinaive^syatem  for  the  collection  of  racial  and  ethnic  data  of 

predottinantly  minority  copoun^tlcs  on  which  1-664  woul^  have  a  significant 

.  Impact*    The.^ata  enabled  measur^nt  tif  the  proposed  route's  disruption 

of  minority  communities  and  the  number  of  minorities  to  he  displaced*  As 

a  result  of  the  measurement,  which  showed  that,  the  proposed  route  would 

have  disproportlonateiy  negative  iiapact  upon  the  minority  community,  the 

proposed  rwte  for  the  highway  yas  altered*  /    .  "       '  .  ^ 

V 

HWA  staff  Ifidlcatcd  that  they  felt  that  future  projects  of  this 

1393  ^  •  ,  - 

type  were  warranted.         In  conjtinction  with  the  data  collection  system. 


1391.  °A  location  study  1«  a  study  undertaken  to  determine  the  feaaiblllty 
of  (a)  .propoied  r/>ute<s)  on  a  highway.    ^  ^  .  i 

1392.  According  to  HWA,  this  project  was  selected  foy  the  pilot  studjj 
since  a  location  situdy  was  Just  coaoencing  and  also  because  a  potential 
axisted  for  significant  Inpacfr  on  minorities  to  occur. .  A  total  of 
105,164  parsons  iiijia  within  the  corridor  of  which  57,997  -persons  are 
Mack  (approximately  49  percent)  according  to  the  19,70  census. 

1393.  Interview  with  Ale>umdec  d;  Gaither,  Director,  OCR  and  Flynn  Wells, 
Chief,  Title  VX  Division,.  OCR,  FHMA,  DOi,  get.  19,  1973, 
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coBwmity  participation  was  solicited  and^  obtained  In  the,  hearing 

process.  ^Although  the  obvious  meritsr  aqd  tesults  oi  such  sn  under- 

taklag  would  certainly  facilitate  an  evaluation  of  Title  VI  conipliance 

p£  recipients,  IHtfA, staff  indicated  that  no  subsequent  projects'of ' this 

cype  have  been  conducted, and  as  of -April  1975  no  system  has  been 

.deyelopea  to  illustrate  how  such  procedures  could  be  utilized  or 
'       '  -"^^  1395/        —r-'-  "~ 

\unlfor«ly  applied  by  the  States.   ^.Thus.-a  coaprehensive  system 

for  collecting  racial  and  ethnic  data  continues" to  te  pronlssory.  ^ 

'   -  .   ■  N 

1394.  Gaither  and^Wells  interview,  str^ra  nofce  1393.   In  July  1975 

DOT  stated:  -  /    ^         '  ' 

We* are  not  aware  that  any  FHtfA  staff  had  indicated  ^ 

  that  no  sybsequent,  project  of  the  I-66<>  type  had 

~~'  '  b^n  conducted.   A  similar  study  (the  scotlandville 

Bypass  I-UO)  has  been  completed  in  Baton  Rouge, 

Louisiana,    Other  such  studies  are  proposed. 

Colejoan  letter j  supra  tiote  1299. 

1395.  Caither  et  al.  inter\riew,  supra  note  1334.    In  July' 1975,  DOT  stated: 

  -Th»-P«!partnent  of  Trantportiltion.  i.8..pr.flgentl.y  hjtaing — ^„ 

a  jirivate  consulting  firm  stu^y  vays  and  me^rif-  of 
-collecting  racial  and  athnic  data  and  its  utilization 
to  best  be  assiired  of  compliance  vith  Wtle  VI  of  the  ■ 
Civil  Rights  Act  of  1964.    Golcjaan  letter,*  suara  note 

■rndo 


1299. 


5U  - 

fa?.forcement  Efforts 

When  IHWA  finds  A  recipient  to  be  in  noncomplidace  with  Title  Vl» 
it  acteiapts  to  secure  compliance  by  voluntary  means.    If  cjoopliance 


cannot  be  achieved  voluntarily^  HINA  may  initiate  adminisi^xat^ive  pro* 

ceedings  for  the  termination  of  funding.   Although  not^pcplicitly  stated 

in  Title  VI>  FHtiA  may  alternatively  refer  the  matter  td  the  Civil  Rights 

*  1396 

Division  of  the  Department  of  Justice*  FHWA  has  never  taken  either 


ti%'.   litfe  VI, of  the  Civil  Rights  Act  of  1964  states: 

.  Compliance  with  any  requirement  adopted  pursuant 

to  this  section  may  be  effected  (l)*'by  the         ^  * 
termination  of  orSrefiisal  to  grant  or  to  continue 
—        -jwsistance  under  such  program  or-aetivity  to—  .  -    -  — 
#     *any^ recipient  as  to  Vhbm  there  has  been  an  express 
finding  on  the  record^  after  Opportunity  for 
%  hearing,  of .a,  failure  to  comply  with  such 
,  '  requirement^  but  such  termination  or  refusal 

shall  be  limited  to  the  particular  political 
entity,  or  part  thereof, -or  other  recipient 
as  to  vhom  such  a  finding  has  been  made  and, 
/.    shall  be  limited  in  its  effect  to  the 

'.particular  program,  or  part  thereof^  in  vhich 
f          ysuch  noncompliance  has  been  so  foOTsl,  or  (2) 
,    \y  ,any  means  authorized  by  law «  /Baphasis 
 ^  3S5ct^=^Ftt7^  

The  Department  of  Justice's  Title  VI  regulation  defines  "other  means 
authorized  by  law:''    ^       ^  " 

Such^  other  means  include,. but  are  no,t  limited  to, 
(I)  appropriate  proceedings  brought  by  the  Depart- 
me^-.  of  Justice  to  enforce  any  rights  of  the  . 
United  Sta|:es  under  any  law  of  .  the  United  States, 
or  any^p^l^urance  or  other  contractual  undertaking, 
and  (2)  any  applicable  proceeding  under  State  oj:^-, 
local  law,  ♦  28  C.F.R*  i32.Jil^  
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1397    ^  ^ 

•ctlon. 


OCRteportt  tlutt  IHHA'f  recocaaendations  are  generally  willingly 

-^.^  -^-Aa^  

fccepted  by  the  Statee>       but  theie  xecoGDoendationt  .rarely  retire 

-||ttrong  action  on  the  part  of  the  States »   ?or  example^  fEtUL  has  not 

requlrad  States  to  naka  changes  in  an  Anticipated  rout;e9  as  very  feir  o£ 

its  revievs  have  examined  the  ixspact  oi^  proposed  hi^ways  on  minority 
1^99 

conounitles.  Similasrly^  It  does  not  appear  that  4is  the  result 

of  a  coBBpliance  review  IHHA  has  ever  required  a  State  to  set  goals  and 
tinetables  for  increasing  the  nusaber  of  minority  or  female  contractors 

although  in  several  cases  , 

  •  •  ^ 


1397.   Moreover,  in  only  one  case  hae  raWA'  provided  a  written  warning  that 
enforcetnent  action  would  be  taken  if  compliance  were  not  achieved.  This 
case  is  discussed  on  P*  504  ^ugra.     DOT  stated: 

*• 

paragraph  lOf  of  the  HWA  TranamlttaOTCivil 
Rights-Equal  Opportunity  Manual)  (note  136^  aueraj 
requires  that  "if  satlsfaccory  xesolucion  is  - 
not  accoBpllshed  within  the -allowed  time  period," 
appropriate  nWA  actlon-ahall  be  initiated. 




the  revised  Transnlttal  7.. 

DOT  has  apparently  not  set  specific  time  llaits  for  the  "allowed  tioe 
period,"  however. 

'  1398.    Galther  and  Wells  Interview,  supra  note  1393. 

1399.   Under  the  new  systea  of  reviews,.  OCR  statistics  show  that  oioly 
three  such  reviews  have  been  conducted.   These  were  In  Florida,  Georgl*, 
V  and  Mlssotirl. 
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t  1400 

the  nussber  of  minority  6outtActart  used  by  SUtea  appfHtred  iiitdeq:uiitOn 
Moreover 4  as  o£  ^ril  1975 »  Wtk  did  not  extmine  the  uee  o£  fesAles^yxted 

mik  bM  tiricen  direct  tod  epeclflc  ectida  to  iactim^n 
perti^ipf  tion  o£  mioority  e&d  £«raile  contractord  in 
Federftl  #ad  ^eder«l*eld  ^ntrictiag  exid  e]ubcontrAct:«* 
lag*  ihv  inatiace^  ea  WHk  OrOer  iemied  in  Navec:ber 
1974,  oendetet  en  ii^greitive  Beedquerter^  procure* 
aeat  prpgteo  £or*  minority  contrectortt  end  eetiblishei 
e  goal  of  four  percent  of  contract  eiiarde  for  minority 
entrepreneurs  £or  T£  ld75« '  k  coo^riAle  issuence 
pXeced;hlgh  priority  empheeie  on,«imrd  hy  Stete^t 
of  euppoirtive.  services  contrects  to  xsinority  cou'* 
sulttot  orgenixetlone*; — __1-JL.^—   .  ' 

IHHA  is  prefigfttly-  concluding  to  agreement  vlth  the 
Office  of  H^Hty  Business  '&Qiterpri8e.9  U*S«  Depart**  « 
"*  xa<tot  of  Coonerce,  t<^  coordinate  resources  for  taore 

effective  ucili«aclda  of  minority  construction  con- 
tractors   A  coqpinion  directive  ixq>lea^ts  a 
i^i^eciftc  p^rogram  for  minority  firm  imoVvtsamt  in 
?ederal«^d  higbuay  construction  proJcctJs.  Ihe- 


1400..    Sce.  reView  of  low  5ute  Highway  Cocmtusion  in  Kissp  icmorandum,  sufira 
note  1381;  rev^  of  Wisconsin  Bivision  of  Highways,  in  Kemp  mcaorandum, 
-supta  note^ait  and  revior:  of  the  iHinois  l?epa)ft2tteat  of  IransporUtlon  in 
Miller  aeppranduaz,  supra  note  1376«   DOT  coaaacntcd:  * 

Tliifi^.  paragraph  is  misleading  and  is  not"  totally 
awuratet  yhile  EHWA  has  not  rctmircd  specific, goals 
and  timetables  for  increasing  the  number  of  minority 
and  female  contra^itord^  SJSTA  required  the  States  to  ^ 
maintain  records  that  vill  idcntl:fy  contractors  tod 
subcontractorii  'with  regard  to  minority  or  nonnlnorttsy 
classification.    States  are  r/iquired  to  affixmativcly 
encourage  mtoority  businossf  participation  in  hi^way  - 
construction  programs.  /State  highway  agencies  are  also 
required  to  schedule  contract  letti^ags  in  balsnced 
programs  providing  contracts  of  such 'size  and  character 
as  to  assure  an  opportunity  for  all  sizes  of  contract- 
ing  organisations  to  compete*   These  requircmencs  are 
referenced  in  paragraphs  6  and  7^  of  Transmittal  77  of 
iJse  (FHHA)  Federal*rAid  Highway^  Program  Manual*  Coleman 
letter,  supra  note  12^9. 


utter  Include  goals  .tod  timetables  •   All  docusaents 
M3xi  programs  referenced  provide  for  mon£toxiiig  and 
evaluation,  1401 

The  Cocamissioa  notes,  however,  that  the  examples^of  a<^ivit^  provided 
hy  JXfi^.  while  cocinendable,  pertain  primarily  to  Federal  contracting  and 
not  tn  contracting  ^ne  by  fUHA.  recipients*   Iforeover,  none  o£  the 
examples  provided  by  DOX  of  its  contracting  activity  related'  to  female  , 
entrepreneurship,  *  - 

Another  reason  that  FBWA  reports  that  it  has  received  little  adverse 
reaction  to  its  recommendations  may  be*  that  FHWA  rarely  attempts  to 

degermlne  if  those  reconiaendations  have  been  jcarriediout^  EOJiieaBBgli^.^  

in  1972         recocsnended  that  th^  Nevada  Department  of  Highways  (a) 
develop  an  action  .plan  to  a^ist  minority  contractors  in  beco^ming  bonded  and 


1401.    Id.    .  . 
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iiccQted,  Co)  OKiaitte  it«  laathod  of  compecitive  btddlng  to  determine  in 
i#h*t  v*y«  minority  contractort,  could  be  utilised,  «nd  (c)  take  action 


to  iaprov€  coBBJunication  bfiween  the  State  and  die  public,  especially 

1402  ^ 
minority  coammltiea*         OCR  ataff  iUted  tbat  there  had  been  no 

^followup  to  thia  xevicv^  *  t  . 

Similarly,  a^:  a  reault  of  a  review  of  Arizqrta  in  1972>  HSJA 

recooneadtd  the  State  Mghvay  departsent  take  auch  actiona  aa  (a)  saonitor 

the  clvii  rlj|hta\ceopHance  of  ita  cortsultanta  aad  aubgrantees,'  (b) 

.    provide  tttforwatioa  about  fair  houslB^  legislatioa  to  its  relocateea, 

there  haa  been  no  iollowup  to  ensure  that  these  rccosiftendaUon*  were 

executed*  ^  ^ 

In  Xova,  one.  State  in  ^ich  there  was  followup,  the  State  highw 

cocasaitsion  had  taken  no  action  to  isipleaient  any  of  Wlih}^  teccvsamidationa 

1404 

sttore  than  2  yeara  after  it  had  received  thesa^        '  Tor  2 


r 


•1402.    raHA,  MGC,  Title  VI  Review,  llevad^  Department  of  Htghvayji,  Aug*  14, 
;    .1972*  *  -  > 

1403.  OCR,  PIWA,  Title  VI  Review,  Arizona  Highway  Department,,  Juiy- 12,  1972 

and  Either  let^^^il*  interview,  supra  note  1334  #  .        '  ^ 

•»»^     —  ■  *  ■" 

1404.  Ap^araiit^the  State  coattiaaion  haA  not  transmitted  FHHA's  r«co»- 
mcQidations^  to  t^j^  persons  vithin  the  agency  vho  would  have  authority  to 

execute  thaa;   Kisip  suevorandum,  supra  note  1381  •    In  1972.  W/fK 
recomended  that  the  Iowa  State  HlgnwHy^  Cotnoiisaloa  identify  the  location 
of  minority  conounitiea  in  relation  to  jthe  proposed  project  in  orcier  to 
assess  the  Impact  of  that-project  on  those  conounitlea}^ expand  Its 
public  hearing  procedure  to  notify  fiinoritiea  in  the  affected  areaa; 
establish  a  program  to  review  the  civil  ri^ita  compliance  of  contractors; 
and  locate  minority  consultants  who  can  be  qualified  to  handle  work  for  i^ 
tlte  State,  .  ^  _ 


did  not  fedce  action  iigtinit  to^ti  bect^f 0  it  vaa  uwtwwe  that  iti 


*  rtecooendadont  had  not  i«en  «^e?sd-i^>^n^  .  Whc^n  mtk  agkin'visited  .  * 

lovA  in  1975  and  learned  that  iowa*a  coajpliance  atatua  had  not  changed* 

^    raSA  tsarc^y  repeated  Ita  earlietsrecomandationa*   SHjIa  did  nQt  infom 

*  the  Stata  that  if  aubatantiai  progireaa  to*rfard  adopting  the  recoaanendationa 
had  not  heen  made  ifithin  ^  aet  ttec  liisit,  PHWA  would  initiate  fund, 
tamtnatton  proceedingat   ^  ' 


1405 


l5J05**1K3T  atatedt 


sation  vltbin  the  ^lo'^a  State  Highway  Conailssion/ 
in  accordance  with  the  Action  Blan,  tbe^  xccotafzsenda- 
tions  from  tbe^l972  title  VX  rcyi?v  we^c  not 
iopicfflented,  .     -  .   -  -  \f  ' 

Our  OCR  reviev  and  rcco«iendafcion.»  of  the  Iowa 
review  contained  a  auggeation  to  establiah  a  ^ 
tiae.  frame  for  Iowa  to  implement  recetcmendaClons* 
Toleman  letter,  auprt  note  1299. 


*       517  ^ 

In  Bpitc  of  theao  exatapled«  DOT  inforiaed  this  Ccmaaisaion  tlweit: 

ismk  Tegioaul  and  tlivisica  staffs  are  .  , 
•  raqulred'  to.foilowup  on  all  recocaaendatlons 

for  accomj^iished  results  vithin  a  reasonable  

time  -perlaar"^itr"la  refeMSSecTlST;  ^^^^ 
paragraph  1  of  Transmittal  7  of  tm  Civil  . 
*         ^         *  Righta     Equal  Opportunity  Kmuai*  fsupra 

note  13643.   Paragraph  12a  also  requires 
that  prior  revleya  (including  recosmendationa) 
to-  h€  used  as  a  base  line  from  vhich  to  ' 
tseasure  State  compliance  and  Improveinents 
witit  Title  VI  requireiscnta*  1406 

The  Cowaissicm  notes  that  paragraph  1  of  Transmittal  7  mkes  no  clear  ^reference 

%   to  foliowup-activity*    It  states?  ' 

This  chapiter  provides  FHWA^'s  interim  guidelines 

  _„fQr^4aXJLmpie|(ien  Title  proyisions 


of  the  Civil  kight«  Act  6t  X^t^,  and  Cb;  conduct 
of  Title  VI  compliance  re^dews  relative  to  the 
Federal-Aid  Highway  Program.  1407__^  


Moreover,  paragraph  i2a  refers  not  to  the  conduct  <^f  followup  reviews,  but 
rather  to  the  use  of  data  collected  ,,in  earlier  reviews  as  a  baseline  for 
measuring  improvements.  *t   ^  '  .  ♦ 


1406»    Coleman  letter,  supra  note  1299 


1407*  Transmittal 


7,  supra  r^tg  1364. 
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Part  B 

URBAN  MASS  IHAHSPC^TATION  ADMINISTRATION  (UMXA) 

!♦     Rcoyrao.  and  Civil  Rlidiitt  Reaponslbiltfciea  - 

A#    Program  Resppnalbtllfctea 

UMXA  «;aa  establlthed  under  the  Urban  Masi  Transportation  Act  o£  1964: 

To  authorise  the  Secretary  6£  Transportatiptf  to 
provide* 4 ^assistance  |or  fche  developoent  bl|^ 
comprehensive  and ^coordinated  ssasf  transportation 
systemsj^lioth  put>llc}^  and  private,  in  metropolitan  ^ 
and  other*  areas . .  ♦  .^1408 

ftrott  julv^l,  1972,  through  Jjimuary  14,  1975^  UMWT  awarded  1>34^  grants 

1409  ^  ^ 
ing-4Zr7  bilUotv  to-  450  41Mer«nt  ^eclplen&&r       indudiiit  St^M^  HUidr 

<  t 

local  planning  agencles>  State  transi>ortation  agencies,  |uid  private. 

nonprofit  Institutions.  .  ^ 

*  <  ? 

UMXA  funds  have  been  used  for  such  purposes  as  the  planning  and 

,  ,  1410 
design  of  bus  and  rapid  transit  systems^         and  for  the  development, 

testing,  and  demo^itration  of  nev  facilities,  equipment,  techniques. 


1A08.  49  U.S.C.  I  1601  et  Be£.  (1970). 


V  < 


1409.  Attachment  Iv  letter  from  Harold  B,  Williams,  Director,  Office  of 
Civil  Rl^ts,  UMTA,  DOT,  to  Dreda  K.  Ford,  Writer  Editor,  U.S.  Conmissioh 
on  Civil  Kigfits,  Jan.  16,  197^»  -  ^ 

1410.  Grants  for  planning  ahd<  design  are  called  technical  studies  grants,. 
Ihey  are  often  mad^  to  transportation  plani^lng  agencies.    From  July  1, 
1972,  through  January  14,  1974,  UMTA  made  334  technical  study,  grants 
totaling  almost  $78  million  to;  228  different  recipients.  Id. 
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«ad  methods  #         Itie  principal  vse  of  UH1A  funds  his  been  for  the 
xonitruetion,  iaprovement,  and  icquisitlon  of  facilities  and  equipwent. 


Ull*  From  July  1,  1972  through  .January  1*,  1975,.  ^&t£k  made  349  research 
develojwcnt,  and  demonstration  grants  totaling  almost  $806  million  to  81 
different  recipients.    Id.  and  attachment  to  letter  from  Eugene  Jackson,  Jr.,  , 
Chief,  bivislcn  of  Exte^hal  Programs,^ Office  of  Civil  Rights,  UlfrA,  DOT,  to  ^  ' 
Joyce  long,  Equal  Opportunity  SjMcialist,  U.S.  Cownission  on  Civil  Rights,  Jan.  28, 
1975*    Some  of  these  funds  are  used  for  the  development,  of  innovations  in  mass 
transit  systems.    Innovations  funded  by  UMTA  include:   (A)  Automatic  fare 
cbllection  machinery  and  automated  hifi^i  ipeed  viehicles;  such  equipment 
is  being  used  in  ifci  automated  rapid  transit  system  in  San  Francisco,  |California. 
UKXA,  DOT,  InnovatiaB^j^^feJPubl^^ 


^evilo^nsnt  and  Demons tration^grolects    (June  30,  1974)  /herelCTf^  referred 
to  as  Innovation  in  Public  faansjpbrtation/.    See  also  T.  Lisco,  •'Mass 
Transportation:    Cihderena  in  oiir  Cities,"  in  Public  Interest  52  (Winter 
1970).  (B)  Special  tritf^c  lanes  designated  for  use  only  by  buses  during 
perit  hpurs  of  congestion,.       Such  lan^s  have  increased  operating  effectiveness 
of  buses. and  tripled  riS^rship.  within  #^ew  months  after  a  demonstration 
was  carried  out  oif  Shirlety  Highway  into  Washington,  D.Ci    (C)  Parking  lots 
on  the  fringed  of  metropolitan  areas  adjacent  to  stops  for  buses  heading 
for  the  metropolitan  areas.  ^In  Seattle^    Washington,  Project,  Blues treak  brings 
people  from  outlying  areas  to  a  parking  lot,  where  they  P"^,,^^®/^/"^  .f"^ 
proceed  by  bus  on  a*  raseryed  lane  to  downtofwn  Seattle.    (D)  Dial-A-Ride 
•ystems.    Such.a  Syatem  is  being  demonstrated  in  .Haddonfield,  New  Jersey, 
whclc  a  small  bus  picks  up  people  who  have  telephoned >f or  a  bus  and  takes 
them  to*their  destination.    Innovation  in  Public  Transportation,  sup'ra  this 

>     ^      '  •       .  u  ~  ^ 

note.  ^ 


1412.  UMTA  refers  to  its  grants' and  Joans  for  construction,  improvement, 
and  acdiiisition^of  facilitiitf\and  equipment  as  capital  grants  and  loans. 
From  July  1,  1972  through   JanWjr  14,  1975,  UftTA  made  400  capital  grants  and 
loans,  totaling  almost  $2  billion,  to  97  different  recipients.  January 
1975  Williams  letter,  supra  note  1409.  ^r^.     '  . 
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As  of  November  1974.;^  UKTA  has.  also  been, authorized  to  provide  funds 

.  1413 

.for  the  operation  of  transit  systems.  In  addition,  UMTA  makes 

grants  to  State  and  local  goyerr^ments*  for  training  their  personnel 

employed  in  managerial,  technical,  and  professional  positions  in 

the  urban  mass  transports tioa  field  and  makes  grants  to  publip  and 

private  nonprofit  institutions  of  higher  education  for  conducting 

comprehensive  research  on  problems  of  transportation  in  urban  . 

1414  t                                 I  . 

areas. 

\  Although  UMTA  is  a  relatively /new  agency,  the  assistance  it  provides 

.  1415 

to^  mass  transportation  systems  is  of  vital  importance  to  the  public,  


espejclally  minorities  and  women,  many  of  whom  have  low-  and  moderate-incomes^ 


-1413.  National  Mass  Transportation  Assistance  Act  of  1974,  49  U.S.C.  |  1601b, 
As  of  rfarch  1975,  no  grants  had  been  made  under  this  new  aifthority,    UMTA  had 
not  developed  the  grant  mechanisms  for  this  program.    Under  the  new  .act, 
grants  will  be  made  to  local  governments  serving  populations  of  200,000  or 

^  more  and  to  Statfe  governments  for  distribution  to  smaller  governments.  Prior* 
to  the  passage  of  the  new  act,  UMTA  provided  funds  to  about  30  percent  of 
the' Nation's  publicly-owned  transportation  systems,  ihcluding  almost  all  of 
the  larger  systems.    UMTA  anticipates  that  most  of  the  remaining  publicly- 
owned  transit  systems  may  receive  UMTA  assistance  under  the  new  act.   

Attachments  8  and  10  of  letter  from  Harold  B.  Williams,  Director,  Office  of  Civil 
X^S^ts,  UMTA,  DOt,  to  Cynthia *N.  Gfraae,  Associate  Director,  Office  of  Federal 
Civil  Rights  Evaluation,,  urs.  Commissibn  on  Civil  Rights,  Mar.  21,  1975,  and 
interview  with 'Harold  "B.  Williams, ^Director,  Office  of  Civil  Rights^  UMTA,  DOT, 
Mar.  iZp  1975. 

1414.    From  July  1,  1972,  through  January  14v  1975,  UMTA  made  over  200  grants 
totaling  almost  $6  million  for  such  training  and  research  activities  to  1123 
different  recipients.    January  1975  Williams  letter,  supra  note  i409. 

^1415.    Congress  reported  that  transportiation  is  tH^^^^Llfeblood  of  an  urbanized 
society"  and  that  society's  well-being  'depends  upon  the  provision  of 
efficien|:,  economical,  and  convenient  transportation^'  in  urban  areas. 
National  Mass  Transportation  Assistance  Actof  1974,  49  U.S.Q.  §  1601b. 
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.*<  1416  *  ' 

-ihd  do,noje  (smiutpoobilea.         By  providing 'funds  for  transporUtldn 

systems,  UMTA  enables  cities  to  offer,  trs'nsport^Jiion  so  that  their  citizens 

can.  work/*^ shop*  and  seek  soclnl  services  and  .entertainment  outside 

their  immediate 'neighborhoods.      -  -  *      1'  *- 


[(^hts  Responsibilities 


^  'W.  Clyll  Rights  Act  of  1964  prohibits  discrimination  on  the 

grounds'^ofe  xac^ color,'^  or  national  origin  in  any  progrin  or  activity  . 

."       '  "         '         •    "    •    141^  •       -  ^  \  ' 

recelvliJi  Federal  financial.  a?8lstanc6.  Title  VI,  thus,  prohibits  UMTA 

recipients  from  discriminating  in  the  transportation  services  which  they 
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1416,  As  of  July  1972,  nearly  80  percent  of  American  households  owned  automobiles. 
However,  only  53  percent  of  all  families  with  Incomes  under  $5,000/owned  cars 

and  only  41  percent'  of  all  iEamllles  with  Incomes  under  ^$3,000  owned  cars. 
Only  54  percent  of.  all  black  families  own^ed  cars^.., v.  Similar  data  are  not 
published,  for  Native  American,  Afltfiaji  American,  o^^Spanlsfc  speaking  background 
families.    They  are  not  pubU)tfhfed''1S/'i?fe5c^  U.S..  ^ 

^  Department  of  Commerce, 'Bureau  of  the  Census,  Consumer  guvirig  TtTdlfc^t^rr '  -  -  -     -  - 
Series  P-65,  No.  44,  "Household  Ownership  of  Light  Cars  and  Trucks 
July  1972"  (February  1973).    Transportation  problems  o'f  the .disadvantaged 
are  discussed  in  G.  E.  Mouchaholr,  "Management  of  a  Transportation  System 
for  the  Disadvantaged"  in  Traffic  Quarterly  291  (April  1974). 

'       .     y  , 

1417.  In  the  20  largest  ^Standard  Metropolitan  Statfistical  Areas,  the 

rate  of  black  use  of  public  transportation  tp  travel  to  work. is  considerably 
higher  than  that  of  the  population  as  a  whole.    Where  data  on  the  persons  of 
Spanish  speaking  background  .were  available,  the  Spanish  speaking  background 
group  aljso  had  a  higher  rate  of  using,  public  transportation  than  did  the  ^ 
population  as  a  whole.  -U.S.  Bureau  of  the  Census,  Department  of -Commerce, 
•Census  of  the  Po^lationj    1970.    Detailed  Characteristics,,  liable  190.  ^ 

'  1418.  The  i^eed  for  efficient  and  inexpensive  public  transportation  to  enable 
central  cit^  residents,  who  are.  of ten  minority,  to  reach  their  places  of      •  ^ 
employment-has^ increased  in  recent  years  at  manjr  industries,  once  pr-incipally 
located  in  urban  areas,,  have  moved  to  the  subuxbsT^See  U.S.  Department  of 
Housing  and  Urban  Developmcat,  Tomorroy^s  Transportation.  New  Sytems  for  the. 
Urban  Future  (1968);;  Bureau  of  Ubor  Statistics,  Department  of  Ubor,^BLS 
Report  No.  353,  ^'Changes  in  Urban  America"  5  '(1969).    Federal  Jobs,  too,  have 
often  moved  to- the  suburbs.    U.S.  Coninission  on  Civil  Rights,  federal 
t"!^iT^m nn.  end%.a.r QDOortunitv  in  Housing  (1970),  and  Di.^IctTf  Columbia 
Advilor?  Com  CoJisslon  on  givlL  Rights,  The  Movement  of 

federal  Facilities  to  the  Suburbs  (1971). 

—  —  :^  *  >  ^ 

y^ig^     42  U.s;c.  ••  2000d,  stisa-^  (1970)'.  ,  '  . 

■    .  542.  .  • 
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provide,  and  places  on  UMIA  ijesponsibillty  for  ensuring  thlff'^such^^ij^--^ 

♦        ,  ^  s         •  * 

crimination  does  not  take  placi.  '  . 

»  ^  •  <  • 

'  Public  transportation^has  a  history  of  discrimination.  Southern 

State  laws  '^f'&n  req^iixedvor  abetted  segriigafcion  on  .intrastate  buses, 

.  '  1421       .  ^ 

Such  stiitutes  have  .beevdfec.^5ea  unpon.^^^^  ^d  in  1975  such  blatant 

discrimination  is'no  longer  a'^'yidesprMd  problem,  although  on  rare 
occasions  vestiges  of  the  segregat^drsystem  are  uncove):ed, " 

There  appear  to^be  two  major,  areas  of  possible  discrimination  againat: 
minorities  with  regard  to  urban  transportation.    One  is  the  difference 


bTetlveen  the  predomiiilnti^^  -3ubtnrbs^ 
and  the  predominantly  minority  inner  Vity7  Ihe^^othcir  is  thit/thfe 


1420,  These  included,  for  example,  laws  in  GeOrgiay  Lpuisiana.,..and'--'  ^- 
^Arkansas,    18  Ga,  Code  Jinn,  II  ^06,  207  (1953) ;  45  ta.  Rev.  Stat.  Ann. 
^1198  (1960)i  and  73  Ark. .Stit.  Ann,  II  1780-83  (1963), 

•  1421.  See  Christian  v.  Jemison,  303  F;2d  52  (5th  Cir.  1962);  Davis  v. 
Morrison,  252  F.2d  102  .(5th  Cir.  1958,)j^  and  Browder  v^.  payle,  142  F. 
Supp.  707  (N.D.  Ala.  1956),  aff  d'  35i  uCs.  903- (1956) ;i 

1422.  UMTA  uncovered  four  cases  where  segregated  transjt  facilities 
htfd'been  eliminated  but  where  segregated  usage  continued.    Thdse  were 
in  Jackson,  Mississippi  (197^);  Meridian,  Mississippi  (1972);  Knoxville,. 
Tennessee  (1972);  and  Savannah,  Georgia - (1972) ,    Letter  from  William 
Coleman,  Jr,.,  Secretary  of  Transportation,  to  John  A,  Buggs,  Stiff 
Director,  U.S.  Commission  on  Civil  Rights,  July  14,  1975. 
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tr«.,port.tlon  -.er^ice.  ^ch  ,re  .v.ll.ble  in  the  inner  city  .re  often 
alleged,  to  be  WUr  ^ndknieri^'i  Evidence  of  iuck  di.crlinin.tion 
he.  been  found  dn  th^  p..t.^^'  «»d  MIA.  in  its  Title  VI  manual  has 


•     r423.  DOT  .tated:    V  .  *_ 

^  .  In  addition  to  tfie Two  areas  cltfed  by  the  Cornmission, 

/the  OHT^  Office  of  Civil  Rights/  consider*  other 
majo^  areas  of  posi-ible  discrimination  as  access!- 

blli,ty  arid  availability  of  transportation  between  • 
"    cities  ipi  suburbs  arid  within  the  inner  city.  Id. 

•  1424.  For^xample,  testinony  before  a  1971  hearing  of  this  Conmlssion  in 
mL«'h<ngt!tm^DvC.,  ahowed=  that  the  public  transportation  system- was  geared 
eo  bringing  people  from  the  suburbs  into  the  city  in  the  morning  and  back 

•put  to  the  suburbs  at  nfght...  In  the  morning  from  about  7  uattl  9-:30,- 
drain  and^bus  schedules  ran  every  10  or  15  minutes  Into  the  city,  and 
■    then  were  'scheduled  only  every  half  hour  or  so.    The  same  pattern  existed 

•  In  the  evening  from  4:30  until  7  from  the  city  back  into  the  suburbs.  No 
such  service  existed  for  those  living  "in . the  city  and  working  in  the 
iuburbsc>    Such  transportation  patterns  affect  minority  employment 
dpporfcunltiea  in  that  minorities  live  predominantly  in  the  inner  city  . 

-'^tf  "4ri*'ujiabl.e  td  g^t  €a  tfre  iuburba  -where  many^  4_ob8..Axiats,.v.-yHea^nfr""' 
Before  the  United-States  Commission  on  Civil  Rights.  Washington.  D.C.. 

JuQe  ..l4rl7>  1971.    Likewise,  testimony  before  a  1970  Commission  hearing  

in  St.  Louis,  Missouri,  showed  that  transportation  from  the  city,  where 
most  minorities  reside,  to  the  county,  where.most  manufacturing  plants 
add  job9  exi^-^as^extremely  limited.    Not  only  was.transportation  from, 
the  city  to  the  county  InaufHcient,  but  low-Income  people  could  not 
afford  the  kinds  of  transportation  that  were  availab.le  to  get  them  into 
.        ;the  county  dally.    Hearing  Before  the  Onited  States  Commission  on  Civil 
Rights,  St. -Louis.  Missouri.  January  ,14-17,  1970.    See  also  Webber  ?nd 
"  Angely  "The' Social  Context  for  Transport  Policy;"  Paper  presented  before 
the  House. Conmittee  on  Science  and  Astronautics  at  its  Tenth  Meeting  with 
■        the  Pinel  on  Science  and  Technology,  91st  Cong.,  1st  Sess.,  at  12  (Comm. 
Print  1969).   .y;         ,  I 

Because  of  poor  transportation  services  .off eredLtO-perJpns  of  lower 
income  in  the  past,  the. Department  of  Housltig  and  UrbanXDevelopment  and 
the  General  Services  Administration  have  Included  In  th^Hr  regulations  a 
requirement  for  examining  the  available  public  transportation  In  the  ' 
/orocess  of  locating  and  relocating  Federal  agencies.    41  C.K.R.  ■  101-17, 

•  Construcftion  and  Alternation '"of  Public  Building^;  General  Services 
Administration  Order  #BS  7,000.11,  "Availability  of  Low-  and  Moderatv 

^  Income  Housing-DHUD/GSA  Memorandum  of  UnderstandlM  of  June  12,  1971, 

(Piiblished  at  37  F^.  Re^.  il371vj^72)(  arid  Dejfaftment  of 
Housing  arid  Urban  Development,  "New  and  Relocating  Federal  Facilities 
Procedures  for  Assuring  Xvailability  of  Housing  on  No'^'Ji*'^'^^"'^'^*?'^-.,. 
'  -  3*»1«  foj  Low-  and  Moderate-Income  Bnployees."  37  Fed.  Reg.  JL1367  . 

"  This  requirement  is  discussed  further^ln  U.S.  Conmlsaion 
rt'      on  Civil  mBht:i.Hia  Federal -Civil  Rlidits  Enforcement  Effort— 1974. 
cn|/-    Vnitf^  li.  To  Provide... For  Falr-Housing.l  chs.  1  and  4  (Cecember  1974).  - 

'      '  544 
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.1425  . 

provided  exampie*        identifying  aptctfio  discriminatory  actions  which 


1425.  UMTA  hat  alt©  funded  projects ^to  demonsjtrate  aolutiona  to  chronic 
urban , problems •    UMTA  wrote  to  thia  Coinnliaioh: 

In  conjunction  with  the  Metropolitan  Waahington 
Council  of  Cover rmenta,  UMTA  funde^  the  "Capital 
Flyer. ffua  Service"  project  in  the  Waahington.' 
(D.Ce)  Metropolitan  areaj  The  project  waa 
'  approved  in  1968  and,  foy/  a  period\of  thirty  (30) 
^  montha,,  it  damonatrated  approachea  to  two  ^ 
•    .chronic:  urban  problema,  by  offering  auburban 

coramutera  expreaa  .transit  aeryice,  tp  iheir  joba 
^     downtown  ajid  by  providing  preferentially  T^"  ~~ 

^  reduced-fai^o  direct  bus  service  to  inner  city  ^ 
reaidenta  working  or  wiahing  to  work  in 
auburban  areaae    Thg'  "Capital  Flyer"  conaiated 
of  three  two*way  expreaa  buc  routec  in 
^Montgomery,  Prince  Georges ^  Fairfax  countiea 
and  tlie  District  of  ;CclUintia,    The  damanstration 
"contracfedl .originally  with  DeC,  Tranait;  was 

bufr'tofefljiirginal  aucceaa  in  attracting  inner 


city  reaidenta  to  use  th«f, service,  in  spite 
of  41  large  amount  of  advanc^and  continuing 
•  publicity  including  newapaper  adaT^ridio  ' 
apot  announcementa,  word  of  mouth  to  churches  ^ 
and  organiEations  and  the  diatribution  of  ,  "^^^ 
poatera  and  foldera  throughout  the  metropolitan 
area.    The  demonstration  haa  now  ended  but  aome 
service  is  still  being  continued  by  WMATA*  The 
"Capital  Flyer"  demonstration  was  one  of 
eighteen  Q8)  such  projects  funded  by  UMTA, 

UCR  does,  not  consider  these  eighteen  demon-  • 

stration  projects  to  have  been  totally  adequate 
for  the^nner  <jity  to*"  auburban  pommutert    It  does 
mean  that  pr.ior  and  subsequent  to  1970  UMTA  waa 
and  ia  concerned  with  aervice  levels  and  schedules^ 
to  aasure'that  tranait  mobility  is  availjible  from 
the  inner  city  to  the  suburbs,  not  with  "demonstra- 
tion projects  alone  but  on  a  rtegul'ar -basis,  Cbleman 
letter,  supra  note  1422/ 


1426 

in  violation  of  Title  VI. * 


■  Alfchough  Title  VI  doe«  not  prohibit  ten  discriminat^on,*'4j^tn6nd- 
mant  to  the  Department  of  tranapo'reation'a  Title  Vl  'aaaurance  includea 
a  prohibition  of  aex  diacrimina.ti<?h.         The  intent  of.'thia  amendm^t 


la  to  enaure-  that  recipienta  comply  with  Title  IX  of  the  |ducati^ 
Aaendnanti  of  1972  and  with  the  Federal  Aid  Highway  Act^of  1^. 


1428 


14H^  Hit  Manual  lists  14  categories  of  ditcrindnatoz^  actions  and  gives 
examples  of  possible.  ylolati4»ns  in ''4^^^    categoicy*    Por  instance^  t]be 
Manual  notej^'  that  tttle  VIo prohibits  segregated  facilities  or  services, 
-including  posted  or.de  tactd  segregation  in  seating  arrangements  for,  „ 
apjjilicantif,/  eaployeesy  -or  passeng^rs^       pgohihite  dlscriaihation  by 


'providing  bus  service  to  white  high  schools  but  nolb  to.  minority  high 
schools;  .4, t  prohibits  the  selection  of  project  locations  "which  have  a 
disproportionate  negative  impact  upon  minorities,  for  example,  routing 
a  raipid  transit  line  through  a  minority  residential  area  so  as  to  impede 
:miJiprity  access  to  hospitals  or  food  stores;  and  it  prohibits  modemiasatiofc 
:or  improvements  of  rapid  transit  stations  in  predominantly  white  residential 
areas  if  modernized  services  are  not  provided  in  predominantly  minority 
areas.    Off iecrorf^^ Civil  Rights,  Urban  Mass^  Transportation  Administration, 
Department  of  transportation.  Title  VI  Manu\il  for  Civil  Rirfits  Specialists 
(August  1972)  •  ^  '  r  ^ 

1427.  Department  qf  Transportation*  Standard  Assurance^tsCompliance  ^ 
with  Title  VI  of  the  Civil  Rights  Act  of  1964,  (Aug^-24,  197^1).. 

1428.  UMTA  recipients  which  are  institutions  of  higher  education  a^ 
inc^  from,  discriminating  on  the  basis  of  siex.  by  Titlr^IX  xyf  the  ^ 
Education  Amendments  of  J.972e    20  U.S.C,  II  1631,  et  (Supp/^II,  ^ 
1972)  •    Title  IX  is  discussed  in  U.S.  Conwission  on  Civil  Right/s, 

the  Federal  Civil  Rights  Enforcement  Effort^-1974,  Vol.  Ill,  To  Enaure 
Equal  Educational  Opportunity  .chf.  1  and  3  (January  1975).  Moreover, 
UMTA  re^pients  which  are  planning  agencies  receiving  aid  from  the 
.Federa^Highway  Administration  of  DOT\are  also  prohibited  f/om  discrirair 
natiri^  on  the  basis  of  sex  by  the  Federal-Aid  Highway  Act. of  1973. 
.23/U;s.c*  i  324  {Supp.III,  1973).    UMTA**  purpose  in  including  a 
prohibition  of^ sex  discrimination  in JUMTA^s  Title  VI  assurance  is 
4o  assure  compliance  with  these  two  laws.    Telephone  .tntfrview  with 
Eugene  Jac)cson,  Jr.,  Chief,  Exiternal  Programs  Division\  UCR,  UMTA, 
DOT,  Apr,  18|  1975. 
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The  prohibition  against  sex  di8(^^lmin^tion  does  not  cover  all  recipient^ 

activities,  b|it  nonetheless,.  ViittA  recipients  are  apparently  not  infonacd 
^  1429 

of  this  Xicsitacion*  ^  m  September  X973,  IftffA^s  civil  rights  stafi  vcre 

advised  to  include  sex  with  race,,  color,  and  national  origin  In  their 

14130* 

monitoring  activities*         However,  IS  montlis  later,  in  March  1975,  , 
UMTA  wyis  in  the  prpcesft  of  revising  its  Instructions  for  the  conduct 
-  oX  cofflplitinco  revievs  to  rofl^fct  the  prohibition  against  sex 

•  itii       ^    *  . 

discrimination.         rUrther,  In  July  1975,  these  insttuctions  had 

•        .  .  1432 

apparently  rot  Been  finalized. »  *    .  ' 


1A39*  DOT  wrote  fco  this  CottAiOTton*: —  ^  ' 

'       .         .  •  •  ' 

The  i)epartraent  of  Transportatibn  Title  VI  i^ssurance 
does  not  prohibit  ^  sex  discr^lnation.  •  .UHTA  amended 
the  D^T  Title  VI ^Assurance  (with  approval  from  the 
Office  of  the  Secretary)  to*|>rphibit  sex  discrimina- 
tion in  Its  programs  pursuanjt  to  Title  IX  Jo£  the    *  \^ 
Education  Anfendments  of  1972/ -tand  the  Federal  Aid' 
Highway  Act  of  1973.    Coleman  letter,  supr^  note  1422. 

This  Cctolsfilon  notes  that  the  assurance  does  not  inform  DOT  recipients 
that  the  prohibition  against  sex  discrimination  Is  limited  only  to  that 
sex  dl8criminc^^:ion  cov0red  by  Title  IX  or^  the  Federal  Aid  Highway  Act 
of  1973.    "  \  .  ^  • 

*  '' 

14*30.  Memoran^^um  from  Eugene  Jackson,  Jr.  to  flKTA,  Office  of  Civil  Rights 
Professional  Staff,  "Inclusion  of  Sex"— Form  1^32^  Compliance  Survey  of' 
Sponsprsr  Sept.  25^  1973.  '  ^  *  .  ^ 

1431,  Attachment  6  to  March  1975*  Williams  letter,  supra  note  1413* 

1432.  In  July.  1975,  DOT  wrote  to  this  Commission  that:  - 

X.  ^" 

The  Title  VI  Manual  for  Civil  Rights  Specialists  ^ 
has.  been  revised^co  include  the  ^an  (fn  sex  discrl-  .  V. 

mlpation  and  other  changeV.    This  .will  be  citcjjlaced' 
for  comment  July^l,  1975.    Form  UMTA T-32  (compliance 
review  form)  is  also  being  revised  to  include  this 
ban  arid  other  phanges*  ^Coleman  letter,  supra  note  1422* 


"  *    A*  of  }i»tc^l97.5.-'!S!I!A  itmSt  4id  not  Vtww  to  «b«t  extent  sex  , 

■"i:    .  ■  1433 

-4ip«tal««Uon  spy  be  ft  ?roH«ia  in  xntaA-eislstea  progrena,  OMTA 

!«•  tf celvfd.  no  ce^Ulntu  el'leglag  «ex  dlactlmlnetion  in        •  * 

tr«n«pojrfc«fcieajJertfic«t.,  bat  ebience  of  coopUinti  ta»y  •tea-ftpa  « 

vetlety  of  re«ia»f .        HhUe  it  ippeew  tajllkely  th«t  petao^Uy 

awttyeted  aUcrlm^oetion  «g«in«t  vossen  vouW  effect  tSe  u»e  of  trenait 

i«rvie*«  by'wmn.  the  Oepertssenfc  of  towing  end  Brben  Dewlopmenfc  bee 

,  detemined  thet  tteniporUtioa  need*,  of  wesaen  cen  differ  from  those 


1433.  jEn.  Jfuly  M75,  OH^  VX^te  to  Cowniisioni 

,£Wl&S«  efflrmscivcly  purwici  the  testte ^  V^MLble  ^ 
•      eex  aiscrlntnetion  by  sjeens  of  onr»ite  costspliencc 

sevjteWi^  ind  bev»  identified  ^pblea.  in  "ever^l  . 
^  4reit  tuch  ««  rep«f»entetion  on  policy  end  edvieory 
bo«xd«  end  cooaitteet       bee  requested  obengee. 
(Whete  treoeit  boerd  eppoiotsftente  ere  oede  fav  the 
recipient  fcreneit  eyeteo,  Wff^  fttLi 
reptkpentetioa  pureuent  to  the  Title  VI  veguletion*. 
•  Hwivet,  vhere.tretutit  boerd  meabere  nr*  appointed 
by  iooe^ne-  other  then  tH  recipient  ttensis  syateo 
or  «hete  tretisit  boerds  ere  composed  of  eleq*>rt... 
diEficlels  we  cennot  resuire  representetion,)  Coleman      .  , 
letter,'  sugre  note  l4S2i. 

tiU   It  iS' possible,' for«e»Bple,  tKit  person*  «ho  believe  Cbet^tbay 
iJe^^lctiil  of  sex  dLicrlm4n«So«  in^UKSA^funded  progret^       not  file 
^^nJiintTwith  llittA  beceuse  they  ^Meve  IJHEA  X%m  jurisdiction  in 
IS  iJii    For  efurtbS  diiMJusiioh  of  the  lecJt  of  cdrr*Utlon  betveen 
Si^cHf  cSlIi;S  *^  .Sem  of  discrl«inetlon.  eee  "f-C'^jl-^f « 
"  civil  Rights,  Tn^Knov  Of.  Kofc  to,Kn9|r>-   roH^.     on  end  Uite  of  Reclel 
«nd  ethnic  Pete  61  (1973).  '  - 
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of  mn,         Xhu«»  it  appMri  chat  transit:  syateoc  may  operate  iti  a' 
wy  vhleh  deprivM^^^  of  .the  full  bana^flts  of  mtt  trtntporutiom 
irfCCA  hap  not  cooducU^^^tudy  to  lateat  this  poisiblljfcty^   As  of^ 
March  1975,  UMT^taf f  had  x\Qt  evan  attso^ted  to  datarmina  what  peVcent- 
aga  of  urbaa  mass  transportation  users  are  women  and  what  percentage 
are  aan"  and  nhatbar  aiQr  differing  transportation  inaads  of  the  tvo , 
groiip#  Ira  ^ing  mat*    ^^/teffA  dpes  plan  to  l)acojae  involved  ibi  such  . 
issues »  however/   UMIA  expects  to  convene' tn/fliical  yeer  1976  a 
conference  on  /he  issii^  of  female  discrimination  arid  litle  VI  equity  ^ 
in  transit;;    Based  on  th*  confe*rence*s  findings  an4  discussions,  UCR 
expects*  to  r^equest*  funding  for  a  comprehensive  study  of  this  mtt^v^^^^^ 


1435.  ColJLn  letter,  supra  note  1422,    In  addition,  a  study  iond^c tea  ^ 
in  Brooklyn,  New  York,  shoWed  that,  aince  the  types  of  jobs  held^by  men 
and'  woowy  vary,  the  tims  at  which  transportation  is,  needed,  and  even 
the  routes  foi:  which  trarisport4tipt{  is  needed,  may  differ  for  men  and 
wc^aan*  -jS,  Bernstein,  '*Msss  Transit  and  the  Urban  Ghetto,''    in  Traffic 
Quarterly  434  (July  1373)^    To  the  extent  that  there  are  differences, 
transpattatibn  must  take^the  nftads*b*?>oth  groups,  into  account. 
IJMTA  stfated: 

We^dp^ not  believe  thst  [the]  ptudy -by  S;  Bernstein. is 
^PP3^opxi«te»»«'  ^.for-generalixing  a  conclusion  about 
7        femai^Eii  and  mass  trenaportation,  except  in  high  density, 
J,ojJ'''ii5ciorf  bonomic  communities  such  as  Brooklyn,  New  York 
"inJltltliie  l*llteT   Cbleman  letter,  supra  note  1422* 

1436.  March  1975  Willlinu  Interview.-  aupra  note  1413,  ' 
Coleman  letter,  supra  note  1422* 


*  / 
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Title  VI  itohibifcs  employiaent  discritaination.  only  In  «  limited  niunDer 
of  circum»t«nce«.^^^^  In  a  forward  looking  action  in  1966.  in  tHe  absence 
of  apecifiS  statutory  auchortty,  mm  included  a  prohibition  in  Sectioj^.lOSa^'^ 
of  Ita  grant  contracts  against  etaployoent  discrimination  on  the  bases^      '  f ^  ^ 
of  race,  color,  religion,  sex,  oimational  origin  in  UJnA-fundcd  ptogrias       . . 
or  actlvitiea.^*^^  Section  109a  requires  UHT/^  recipients  to  tak6  afflrnui^^ 
tive  action  to'ensure  nondiscrimination  in  their  employment  practices  on. 


1A38;   Title  VI  states: 


,  Rothing  contained  in  J:h1;s  Jp.tlel  shall  be  ' 
conatrued  to  authorize  action  under  this 

.     /citleT  by  any  department  or  agency  vith 
Tfeapect  to  any  employraent  practice  of  any 

.  -  .  employer, "employment  agency>  or  labor 

orgaA*2*tion' except  where  a  primary  objective 
of  the  Federal  financial  assistance  is  to  pro- 
vide employment.    42  U.S.C.  S  2000d-3  (1970). 

Denartroent  of  Transportation  Title  VI  regulations  prohibit  emplbyroent  dls- 
S^^^lon  to^he  Ltent  necessary  to  assure  equality^f  opportunity  for 
S^i^fSarU.    see  49  C>.R.  21.5(c)(1)  (1974)     These  "gulations  are 
similai:  to  those  Issued  by  other  Federal  agencies.    See  45  C.F  R.  J  80.3 
fc)(3)  =(1974)  (Department  of  Health,  Education,  and  Welfare)  and  24  C.F.R. 
i  1.4(c)(2)  (1974)  (Department  of  Housing  and, Urban  Development). 

1439\  U^^A,  DOT,  External  Operakng  Manual,  U=ban  btess  Transportation  Con- 
tract.  Part  H,  Terms  and  CdndiUons,  Section  109.  (a)  (1972).  ^ 

One  of  the  prS4pal  .problems  arising  from  UKTA;  .recipients*  employment 
Sic?ices  is  ■th.t^few'^minorities  and  .women  hold  ^sitlons  In  the  upper 
Management  of  trarfsportation  companies.    Another  serious  problem  Is 
^4t^few.  women -hold  positldks  as  drivers  or  mechanics.    MarcT,  1975  ^ 
Williams  Interview,  supra  note  1413. 
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'imEA-fiiildeii  projects,        Generally  UWIA  does  not  require  itn  riecipients, 


to  develop  iiricten  affinaative  action  .planB  for  icffirm&tive  action  in  . 

*        -  »i441      •    '  ^  • 

project-related  etaplojonent,        and  liaa^  dot  iaaued  adequate  Inatructiona 

*  M  to  how  Section  r09a  musf  be  inplemented*^  DOT  states  that  t|^a  la 

'^^  bi^cauqi^.  under  Section  109a  UMTA  cah  only  require  affirmative,  action  on 

P^^oject-jrelated  empj^oyment.    Moreover,  DOT  notes  that  the  eoployiaent  within 

tJ^  gyantee'rf ^organization  generated  by  UMTA  grants  tends  lij  be  qvrite  modest 

^  and  tHe  CMployeea  associated  with  the  project  are  typically  scattered 

""^T     ^        '  r    ^        *    /1442    ^  / 

.  throughout  such  organize tions^  DOT  noted  that  because  UMTA  will  soon  provide 

tl/f40*.  ;dOT  stated,  Section  109a,  while  requiring  affirrriat^^e.  action,  does 
'  i^i  r^?qui^e  the  development  of  written  4iffirmative  'Action  programs/'  Coleman 
^  /      letter,  .stiipra.  ^ote  1422.    }jmk  civil  rights  staff  state  thrt;,^  d£.on  a  com- 
pli^ce'reWev  employment  deflciencieit  are  hoted,  recipi^^fjl^  are  requested 
.  "  ito.Wvfelop,a^ffink        action  j>iant4^1owin^  guidelines  of^eSE^ual  Employ- 
^^^^"^"^^^y  Coranission.  ^  Maif&/l975  Wiriiaras  interview,  supra  iiote 
4  This  ad  hoc  procedur/  is  inadequate  because  each  year  over  90  per- 

H^Jl-lbent  of,  UMEA  recipients'  kxt  not  reviewed  and,  thus,  would  get  nd  instructions 
:/    */^to  deyeW'p  affirraaj^ive  action  plans  regardie^s^  of  the  extent  of  discrimi- 

inatioh  in  their  iifiployraent  practices.  / 
•    .  /■        *         p.^  * 

■  ^  .  f  IWi^  S^atf^  1.09(a)'  of  UMlA*s  grant  contract  states: 


4 


*  '  %  "    *^ ^xich  action  shall  include,  but  not  be  limited 

'  *   ,  to  ^he  following:    employment  upgrading, 

"  '     '        >  V  '^demotion  or  transfer,  recruitment  or  recruit-        *  ^ 

V  '  y  Advertising,  layoff  or  termination;  rates' 

/         \        .  .l^j'^f'pay  or  other  forms  of  comfjensationj  and 

-  ;VsellBcfc:ion.  f  or  .trainingp,  ihc^^^^ 

.  y  ;sbip,*    •    ^  .        .  ^ 

.^^  /        Recipients  are  alm^dlrected  to  place  this  requirement* 

'>  '       .^v  oyi  their  subrecijjfents  and  subcontractors. Urban 

liass  Transportation  Contract,  supra  note  1439. 

,      V 

-    lV42y,'  October  1975  Coleman  letter,  supra  note  1339.    See  *lso  Cojeman  letter, 
^/supra  Tvote  1422.    In  that  letter  DOT  stated  that  "project-related  employment 
'-is  ^ry  limited  in  most  cases."  Id. 
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systewide  assistance  to  transit  companies,  this  situation  will  change. 
The  Secretary  W  Transportation,  William      Coleman,  Jr.  wrote  to  this 

^  Goninission  on  Ofctober  9,  1975: 

•    UMrX\AHministrator  /Robert  eT/  Patricelli  has 
*dndi6ated  that  his  staff  is  reviewing  actively 
whethef  UMEA.  ought  to  expand  *its  civil  rights 
requirements  to  a  sy»tem-wide^^ba8is,;^both  in 
the  pre-award' and  post-award  stages  of  the  grant 
process,  and  require  written  affirmative  action  / 
•  plans  of  all  UMEA  grant  recipients.    I  am  con- 
fident that  the  outcome  of  this'review  will  be 
r  fuliy  in  accord  with  Federal  law  and  policy  and  _ 

will' advance  significantly  the  opportunities  of-  ^ 
minorities  arid  women  within  urban  mass  trans- 
portation. 144^ 

This  Cowalsslon  -la  pleased  thmithe  Department  Is  reconaldering  Its  position. 
We  believe  that  a  requirement  for  (written  affirmative  action  pUns  Incorporating 
a  utilization  analysis  and  goals  and  tljmetables^Jor  hiring  and  promoting 
Tialnorltles  and  women  "^is  essential  If  the  goal  of  equal  employment  opportui^lty  Is 

.1443.    DOT  stated:  •y/'^*''  "         ,  ; 

As  a  ifesult  of  the  passage  of  Section  5  in  the 
•  .     National  Mass  Transportation  Act  of  1974,  Section  109a 

will  apply  to  systemwide  employment  of  agencies 
.  '    receivi1?g  operating  assistance  funds.    Only  one  transit 

system'  (New  York  City  Transit  Authority),   

'    received  such  funding' as  of  June  20,  1975.'  Inter- 
pretations of  Section  109a  are,  of  course,  provided 
^   *  by  UMTA  Office  of  the  Chief  XJounsel  since  it  is  an 

UMTA  administrative  requirement.    UMTA  has  no  other 
!      'authority  to  examine  employment  practices. .. .In        C  ' 

view  of  Section  5  CNovember  1974)  and  the  expanded 

authority  we  will  have,  UMTA  is.  in  the  process,  of 
''  developing  guidelines  for  compliance  and  compre-  -  "  • 

fiensive  review  procedures.    Coleman  letter,  supra  note 

1422. 

144A.    October  1975  Coleman  letter,  supra  note  1339. 
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.   to  be  productive, 
^  ,  II.    Organization  and  Staffing 

UMTA  civil  rights  responsibilities  are  divided  between  a 

-  departmental  Office  of  Civil  Rightr  and  the  Umk  Office  of  Civil 
.  1446 

Rights  (UCR),,        The  departmental  Office  of  Civil  Rights  is  charged 

i 

with  establishing  overall  civil  rights  policy  for  DOT  and  monitoring 
the  Department's  perfprmance*    It  is  responsible  for  handling  Title 
*^  VI  complaints  concerning  UMTA's  programs;  but  sonretlmes  these 

complaints  are  referred  to  UCR  for  investigations  In  a.l]  other,  areas » 
its  relatiQnship  to  UCR  is  merely  advisory. 


/1445r   A  requirement  of  the  Office  of  Federal  Contract  Compliance  referred 
to  as '"Revised  Order  No*  4"  outlines  tb^^-^basic  elements  of  an  affirmative 
action  plan*    41  C.F.R.  if  60-2*1,  et  sejgt^  (t974) *  .  * 

DCrr  stated,  ''Though  Executive  Order  11246,  as  amended,  applies  1:a  public 
transit  systems  with  federal  contracts  of  $10,000  or  more,  written 
affirmative  ac.tion  programs  cannot  be  required#.^.  The  U.S*  Postal  Seryice 
has  the-OFCC  assignment  for^Jog^l^and^si^          transit  reiiponsiMUty/" 
Coleman  letter,  supra  riot  1422.        "      '  —  ' 

This  Commission  notes  that,  4jtbough  this ^ order  is  mandatory  only  for  com- 
panies \,?hich  hold  procurement  or  service  .^ohtracts  with  the  Fedl^^jil  Govern- 
ment, the  steps  described  in  Revised  Orde^  to  A  a^e  essential  for  any  ^ 
employer  to  ensure  equal  employment^  opportunity*    Revised  Order  No,  4  is 
discussed  further  in  U.S.  Commission  on  Civil  Rights,  The  federal  Civil  Rights 
Enforcement  Effort--I974.  Vol*  V,  To  Eliminate  Implovment  Pi scr imi na t ton 
ch.  3,(July  1975).       TT^         ^T^'        ^     ^7^'  '  

1446.    There  are  18  pfcofe'fsioniils  on  the  staff  of  the  'departmeneal  Office 
of  Civil  Rights,  two  of  whom- spend  fulltjlpie  pn-#AtXe  VI."  -Telephone  intcr- 
ijlew  with  James  Frazier,  Director,  Of f lc5^>  ClVil  Rights,  J)Or,  Mar.  24, 

The  Department  of  Transportation  is  comprised  bf  the  ^fpUowlng  con-/ 
stitucnt  agencies:    Federal  Highway  Admiti^lstrationi  v\S*  Coast 
Guard,  ^  Federal  Aviation  Admlnisti^^tlonj^.  Kationdl  Highway  Jraffic 
Saf e|^.  Adminlsttafclpn,Tand  Saint  Lawrence  Seaway  Deyelopn}Gut  j 
fCorporatlon,    Bach  has  fts  own  i:lvll  rights  office.  ,  To  distinguish 
the  UMtA  ciyil  rights  office^  ,lt  is  referred. to  as  VCK,  standing  ^  * 

for  "UMTA  Civil  Rights."  'l*  ' 
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Most  of  mik'*  civil  righti  dutiep,  including  UMXA'i  Title  VI  . 

rtspooilbimi^f  for  conducting  preiward  an^  poitwarr  compliance 

1447  . 
tayiwi,  are  located  within  UCR.         Thia  Office,  ifhicH  ia-one  of  ei^ht 

V*^iiigton'bM*d  mik  oHictB,       i.  h««d»d  by  «  Diractbr  «nd  i«  coopri«ed 

of  thro  diviiioni:    Internal  Wogr«ini,  Extprn«l  frogrw*,  ind  Sp«ci»l  ^^^^ 

Prpgramf..  ^^-^  As  of , March  1975,  the  tottl  profettional  itaff  in  UCR  nun&tred  1*6. 


1447 ,  See  Exhibit  17  <5n  p .  534  isSSE',    , . 

1448,  '  See  Exhibit  18  on  p. 

1449,  Ifarch  1975  Wlltlema  ihtervlw,  aupr*  note  '1413. 
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A  The  Director  of  UCR  is  a  GS-1^,  the  avei?age  grade  of  UMTA  office  ' 

•>  .       •  ^  ^    •  .,  . 

directors,  and  reports  directly  to  the  UHTA  Adroihisttfator.   The  current 

Director  administers  the  overall  civil  rights'  program,  spcndirife  almost 

:  '  1450 

•  80  percent  of  his  time  on  Title  VI  watters.         This  represents  a  large 
■ ,    ■  ■    '"4      •     '  , 

increase  in  tiae  since  earlier^ years  when  only  50  percent  of  the  Director's 

time  was  spent  on  Title  VI,        There  is  one  other  professional  staff 
wember  in  the  Director's  Office,  who  is  responsible  for  coordiisation  between 

the  tbr«e  dlvinlons*  , 

•  ^  .         "  WB2 
The  IntetuAl  Dlvisloa,  with  four  ateff  ia«aber«  and  a  Chief  in 

'  coepoAed  of  two  tetffiSj'  the  eaual  employcaent  dppprtunlty  team,  operating 

*    under  Ebcewfcive  Ord^r  11473      and  Title  VII  of  the  Clvi^l  Rights  Act  of 

1964,  '  and  tKe  preaward  teamt  vfalch  haa  the  review  of  grant^app.Ucatlona  " 

1455     -    .  *  .  . 

for  Title  VI  i&pact  *    aa  its  aole  aasignoaent* 

""■■y  I,'  1^   t 

1450*  March  1975JWiiliaM  interview,  aupra  note  1413*    The  Director's 
other  cctivitiea  include  Federal  equal  eieployMnt  opportunity^  contract 
cotiyllancet.aod  tainority  buaineae  enterprige*  *  

J^SL  Mf    I»  addition  to  overtigbt  of  UCR  ataff  Ti'tle  VI  dutlea,  the  ' 
.  fliractor  conducts  what  he  tenaa  **policy  and  procedure  review*/*  which 
ari  2*^day  compllanpe  reviews  for  the  purpose  of  making  known  UHfA 
oivll  rights -raquirejaenta  to  UHTA  recipients^   As  of  Kerch  1975, 
such  review*  had  been  conducted  in  Atlanta,  Ga,, «  Chicago^  Ill»i  and 
.  Los  Angelas  and  San  Firanclscp,  Cal/  The  Director  isakes  recopciendations 
orally  when  he  is  onaite»  and  only  in  the  case  of  San  F^eancisco  was  a 
written  report  prepaTsdv  letter  from  Harold  Williams, 

Director,  Office  of  Ciyil  Rlghts>  UMTA,  bCfl,  ^tp  Jack  Jfl*  Gilstrap,^  General 
Manager,  Southern  California  Rapid  Transit  District,  U>u  Angeles, 
Feb,  26,  IS74* 

:    1452»  The  Chief  of  this  Division  U  a*GS-14.^ 

1A53.  Exec,  Order  No*  11478  (J1969)  prohiblpa  discrimination  in  Federal 
eo?iloyaenc  on  the  basis  of  racfe,  ethnic  origin,  religion,  or  sex.    3  C*F,R, 
-    (1973),  p>   -  2  ^  :  


1A5«^  ^The  Eqiiai  Etoploynien{:  Opportunities  Act  of  1972  extended  Title  VII 
\  of  theiJivli  Rights  Act  of  1964  to  Federal  Employment.    42  U.S.C,  i  2000e* 
.^16,    (Supp.  lit  1972).  ^ 

1455.^ TJie  iiixi-l  rights  revfew  of  grant  applications  is  discussed  further 
on  p»  54$  infra.      .  %       .  , 

ERIC  "       ■  • 


•The  External  Pr.ogra)|s  Division- £8  responsible  for  conducting 

postawaril  reviews  ol  6ompUance  with  Title  VI,  UMTA's  grant  contract, 

"    1456  '  .  ■ 

and  Executive  Order  11246.        In  addition  to  the  Chief  of  this 

Divi»ionf-^^  there  are  kve  equal  opportuni'ty  speclaUats  in  the  Division 

The  Division  staff  spend  about  50  percent  of  their  time  on  Title  VI.  ^ 

1459  -  ■    •  ■ 

The  Spficl^i  f rograas  Division      taonitors  the  minority  business 
'    '    "    f'  '      .  1460 

enterprl|^  >i>rf  Jl£  snder  Executive  Orde^  11625.     and/ evaluates  UMTA 

applitratibn?  inyoX^ing  relocation  for  compliance  with  civil  rights  require- 

cents  under  Title  11  of  the  Uniform  Relocation  Assistance  Act  and  Real 


1456.  Exec.  6»l«r  11246,  as„«oigidftd.  prohibit*  diicxlmlnatloa  oa 
-Jh;  if  See,  nttlonSl  ^iliiS:  religion,  or  *ex  in  the  enrplo^ent 

pr«ctlcif.  of  Faderal  «nd  federally  asii^tad  J'  J  ^l^-J*  - 

(1973) I  p.  173.   This  Executivft  order  U  dlscuaied  in  detail  la  To 
gliminate  &npi-^Y«""t^  ulacrlainafcloa.  auEta  note  V^, 

.  1457.   The  Chl«£  of 'this  Division  is  a  GS-14  ' 
^^^^^-ev-vi-th-E«8«»g-J*^^  ^^^^^^  ExteCTffl'proBrams  Divisioa, 


UCR,  UHTA,  Wr,  Karch  12,  1975. 

1459.    The  Chief  of  this  Division  Is  a  GS-15  and  has  2  professional 


jitaff  members. 


lAfiO  Exec  Order  Ko.'  11625  (1971)  provides  minority  entrepreneurs  an 
i'ppSituStJ  tS l^t'icipate'ln'proiecL  receiving  Federal  aasistance. 
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\    •  • 

1461 

Property  Acquisition  Policies  Act  of  1970^      In  1974,  an  Analysis  and 

'    ■•  •  - 

Evaluation  Branch  waf  added  to  the  Special  Progr^s  Division  to  measure 
and  Improve  the  effectiveness  of  UCR*8  implementation  of  its  mandate* 
As  of  March  1975,  this  branch  was  drafting  a  written  evaluation  of 

yCR*s  activities*   UCR  expected  that  in  1975  its  final  report  would  be 

X  '  '  ^  *  1462 

su)>mltted  *to  the  Director  for  review  and  approvals 

In  ^tX^  UCF^  is  able  to  allocate  fewer  than  7  person  years  to 

Title      matters »  which  is  insufficient  to  carry  out  an  adequate 

Title,  VI  program.   The  principal  effect  of  the  limited  Title  VI  staff 

resources  is  that  UCR  is  able  to  condu6t  foo  few  onsite  preaward  and 

^  W63      a  - 
postaward.  coQ^pliance  reviews* 


1461.  42  U.S.C.  11  1415,  2473,  3307  ,  4601,  4602,  4621-4638,  4651- 
4655  (Supp.  II,  1972);  . 49  U*S»C*  1  1606  (Supp,  II,  1972),  Bepirtm^nt 
o£  Transportation  ragulation»  issued  pursuant  to  the  Unifona  Relocation 
Assistance  Folicias  Act  of  1970  require  that  dwellings  located  for 
displaced  parsons  be  ^^Open  to  all  persons  regardless  of  race,  color, 
religion,  sax,  ot  national  origin  and  consistent  with  the  requiteiiMints 
of  title  VHI  of  the  Civil  Rights  Act  of  1968/'  ^49  C^F.R.    s  25a7(a) 
(12)  (1974), 

1462*  Marct\  1975  VUllAms  interview,  r^^i^  note  1413* 

1463.  The  Chief  of  the  External  Programs  Division  Indicated  that  Im 
would  needL^lS  professionals  and  6  clerical  em{^loyees  in  order  to  con» 
dMCt  ons£|j|.pojit;werd  reviewf  of  all  recipients^  He  also  noted  that 
another,  liquation  in  establishing  a  cdcprahegsive  Tit  la  VI  program 
|ms  baen'i§CR's  small  budget  for  travel*  Ha^mentioned  that  in  order 
iq  cpndtlict  more  onsite  xevleys,  increaf as  inr  travel  resources  would 
also  be  nj^cessaxy*  January  1975  Ulliiama  Iftter^.  supra  note  1409« 


.■  '  ■•    ■  ■  539  ■  S. 

Ai  of  Jun«  1975,  UMTA  had  on*  f ulltlme  professional  civil  rljthts  / 

.    '  '  -         ■  ^'    ■  1464  .  '  /.u 

•t«ff  neal^er  in  the  PhlUdelphU  regional  office.         There  were  np  pther 

inffA  civil  irlgihti  personnel  in  the  regions,  but  progrem  stsff  in  UMTA 

•    .   -  1465 

regional  offices  have  some  civil  tights  duties.        For  example,  upon 

/        recwest,  they  assist  the  Interial  Programs  Di^fision  with  its  Civil  'l-Sh*:" 

/  "  — \  .  ■  .   '  146.6 

/  review  of  ajpUbations  for  tec^hnlcal  study  contracts  and  capital  grants. 

\  \~  regional  offices  afe  also  res^onglble  for  Informing  the  External  Programs 

"/  ~  ■  / 

i      ■  Division,  of  any-^l^^i -civil  rights  issues  affecting  transit  and  of  civil 

I  rights^liiputas  between^minorlty  .'coniiiunlties  and  transit,  systams.  They 

/      .  arte  •apposed  t<;o  clip  newspaper  atid  magazine  srticles  r^slating  to  significant 

{  c<vi?  eights  issues  ojr'prtyblems  which  bear  on  tranfit,  and,  upon  reggiMtj^ 


The 


1464.  Colemao  letter,  euESt  note- 1422.  .  '  ^ 

'  UfiS.  IJMTA's  regional  offices  are  in  the  10  standard  Federal  regions  (see  . 

Sic  4.  p>  127  IeS*).    Tlieso.,of flees  are  very  small.    In  fiscal  /ear  1973, 
32  ,peo»U  were  employed  in  \^m:%  10  regional  offices,  most  of  whom 
ierHSiWi  abd  planner/f.    Since  there  were  no  civil  rights  personnel 
in  th*  legions  it  the  tlo*.  of  the  field  study,  no  interviews  were  con> 
ducted  it  UHTA's  regional  offices.    -  • 

1466.  Thase  applicationa  sire  received  in  the  regions  and  reviewed  for 
liluilofe  of  all  requirements.    iJhe  application  is  then  sent  to  UCR  for 
ioaapth  civil  rights  review.   The  application  review  process  1.  discussed 

f  JSthesf  on  p,  549  tnfra.  -  " 


/ 


FRir 


540 


atttnd  civil  righti  meatlrigi  in  tha  .regionL  on  behalf  of  tHii 

1467         -  I  /        •  - 

Division.         The  regional  staff  are  alsd  xefpops^ile  for  notifying 

the  Special  Programs  Division  of  any  commynity  concerns  which  develop 

as  a  result  of  proposed  or  ongoing  UMTA-asslsted  housing  and  refocation 

activities.    Also  upon,  request,  regional  staff  are  to  assist  the 

.  ^  1468 

Special  Programs  staff  in  collecting  pertinent  data  on  relocation  projects. 

At' least  once  a  year,  since  1970,  the*^UCR  Director  holds  a  training. 

session  for  UCR  staff,  including  IFMIA  Washington-based  legal  atid  program 

Staff.    A  two  and  one-half' day  session  is*  planned  for  wrly ^i$^j>ril^^^975, 

which  will  discuss  Federal  civil  rights  programs  in  gexieral  and  UlfTA's  own 

1469,  ,  '  ^  .     r  ^'  ' 

^  program.  The  staff  will  participate  in  workshops  geared  toward 

.  '  1470 

Improving  preaward  and  postaward  review  techniques. 


1467.  UCR,  UMTA,  DOT,  Handbook;  .Section  B,  "External  PrJ>grams"  (undated^; 
In  turn,  the  External  Programs  staff  are  required  to  notify  regions  of 
proposed  compliance  reviews;  furnish  copies  of  all  significant  correspondence 

^  to  UMTA  recipients;  and,  where  possible,  coordinate  all  visits  to  recipients 
in  regions  with  proposed  visits  of  regional  pe'rsonnel. 

1468.  Id*,    at  Section  C,  "Special  Programs." 


1469.  As  of  mid -March  1973>  among  the  speakers  scheduled  w'ere  Frank  C; 
Herringer,  Administrator,  Urban  Mass  Transportation  Administration; 
James  Frazier,  Director,  Office  of  Civil  Rights,  Department  of 
Transportation;  Robert  Bempsey,  Chief,  Federal  Programs  Section,  Civil 
Sights  Division,  Department  of  Justice;  and  William  i.  Taylor,  Director, 
Center  for  National  Policy  Review  and  former  Staff  Director  of  the 

U.S.  Commission  on  Civil  Rights. 

1470.  DOT  stated:  ^ 

In  addition  ever:^  two...    years  civil  rights  stiffs 
of  UMTA-assis ted  transit,  sysiems.  and  planning  agencies 
throughout  the  nation  have  been  !)rought  to  Washington 
for  training.    Individual  iqual  opportunity  officers 
(new  officials)  from  transit  systems  and  planning 

agencies  are  trained  in  Washington  by»UCR  personnel. 

UMTA  is  expected  to  fund  la  six-city  demonstration 

^rojtct  in  [fiscal  year]  76  designed* to.  train. transit 
/^tems'^and  planning  agencies'  equal  opportunity 

o^^icials  in  meeting  Federal  civil  rights  require- 
.^.^.^  xoents.  *Coleaan*4etter>i  >supra-nbte-1422. 


ER?C  \  .  561' 


UMTA  has  assigned  no  civil  rights  duties  to  State  agencies 

administeritig  U^f^A  funds*    This  is  because,  for/the  m6st  part,  until  * 

I       /  1471 
19^4^  UMTA  assistance  had  beein  provided  directly  to  local  agencies. 

^  HoweveP,  a«  J)Cn;  noted,  "Both  the  deiivisry  system  and  the  kind  of  BWTA 

assistance  is  growing  and  changing.    UdR  is  changing  its  civil* rights 

-  ♦       ^  1472 

procedure  appropriately  to  cover  these  shafts/'         With  the  passage 
the  Nation*?,  liass  Transportation  Act  of  1974,  States  have  been  given 


IM^hr-^t  3tated: 


It  is  true  that  UMTA  hus  ^not  delegated 
any  of  its  civiL  rights  compliance  ^ 
reip6nsibility  to  Stat^  agencies.  UMTA 
haa  ^(^legislative  mandate^-for  delegating 
its  grant  program,  as  is  the  case  with 
[tl^e  department  of  Health,  Education,  "und 
Welfare,  and  the  Federal  Highway  Administration]. 
UMTA  provided  funding  to  States  tfor  the  first 
time)  in  [fiscal  year!  74  under  administrative 
autho>i*y,    In  [fiscal  year]  75  all  fifty  (5^) 
States  ticeived  UMTA  funds.    These  funds  were 
used  internally  and  are  not  subgrarited  to 
regional,  area  and  local  transit  agencies, 
^oleman-ie  tter^^upra  riataJL422^__^ —  


1472.  ^Id. 

r 


.         «  56S'- 
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the  responsiblJLity  of  providing  UKtA  f imds  to  many  local  transportation 
1473     .  .  r' 

*. authorities.*       *  , 

/-Ihi^'provisiorj^of  this  Act  sta^tes  that: 

^<     .    ,  Nothing  In^this  sesitiqn  ^hall  Affect  or  discharge 
^      any  respoiy^billty  or  obligation  of- the  Secyretary 
^        under.,,  title  VI  of  the  Civil  Rights  Act  ojeCig64*... 

While  it -is  dear  that  uxylet  th\s  section  tbe^cret«ry  canzK>t  divest 

himself  of^^i^^onsjibUijiy  uuifr  Title  Vlie^^tj?  still  *in"m  position  to 

delegate  ;,*uthority  to  «ct  to  States  within  policy  guidelines  proposed 

by  the  Secr6t«ry  •»!  subject  to  the  Secretary's  audits- 


^^^^ 


l|73.    DOT  reported: 


In  [fiscal  yearj  1976  some  state  agencies  will 
be  involved  vitK  distributing  Section  5  funds 


— to'ilbcalities  under  200,000  population.  JEn 
^       sone  instance^  these  state  agencies.  vilX  be  — 
Departments  of  Transportation;  in  others,*  they 
will  be  designated  agencies  outside  the 
Governors'  offices  and  in  so^e  csfites  the 
Governor.    The  dollar  amounts  of  monies\dis-* 
tributed  (under  $200,000)  to  regional,  area 
ai^id  local  of f ices  agencies  will  be  left  Up 
to  the  discretion  of  the  Governor  where  he/she 
is  the  recipient, Under  a  five-year  plan.  Id. 


For  exatri>l€,  thg  State  agenciea  IjfxVolved  could  be  assigned  to  condiict 
.complaint  iayestlgrations  and  pre^ar4jind  postaward  reviews  of  local  rec- 
ipients of  DOT  funds.  .This  type  of  assignaenTls  dra^^        many  Title 
VI  programs ,^auch..aaJ:heJiealth  and  social  J3,e-r»tc0$  programs  of 
Departnent  of  Health,  Education,  and  Welfare  and  the  e»q)loyment  sefcvice  ^ 

and  imemployment  insurance  j^rograids  of  the  Manpower  Administration  of  the 
1474  ' 

: Department  of  Labor.      As  of  October  1975,  UMTA  had  not  developed  specific 

methodology  for  assigning  civil  rights  responsibillities  to  State  agencies 

.   .         '      ^  ^  1475  ^ 

receiving  UKTA  funds  and  had  no  plaxxs  for  such  assignments. 


1474.  see  for, example,  chapters  3  and  6,  Infra  for  discussions  of^ 
civil  rights  functions  assigned  to  State  health  and  welfare  agencies 
and  State , employment  agencieS|  respectively.      -  ^ 

1475.  DOT  merely  stated,  ^'UMTA  will  develop  procedure  and  guidelines 
for  civil  rights  to  cover  the  /fiscal  yeaxf  75-76  shift  from  categorical 
aid  under  administrative  authority  to  state  and  local  allociition  plans 
where  appropriate."   Coleman  letter supra  note 


UKTA  also  added: 

At  the  end  of/|iscal  yearT"  1975  and  in  /Tiscal 
yeai7  1976... funds  jtov  tAJf  elderly  and 
hen7icapp(ad...will  be  allocated  to  states 
(office  di  the  Governor  or  designee)  in  the  - 
same  manner  for  distrttuSlaii::Ecr^^^        and  pri- 
vate non-profit  orgaxxizations.   UMCA  civil 
rights  will  develop  procedures  and  guidelines 
for  this  program.    Please  note  that^  the  fimd 
distribution  process  varies  from  state  to  state  ^ 
\4thin  each  state  and  will  require  extensive 
plaianing  for  civil  rights  coverage.  Id. 

In  October  1975,  the  Department  of  Transportation  added; 

The  Coniaisslon  appears  to  suggest  on  p.  543  that 
TJMEA  should  have  developed  delegations  to  State  . 
agencies  of  civil  rights,  functions  jJi^or  to  mxcK 
1975,  and  implien  that  UMTA  mf^t  to  3o  so  now.  ^  ^ 
UKTA  takes  exception  to  this  suggestion.   The  ^ 
-faqt  is  that  UKEA  had  vlirtually  no  dealings  with 
^    Staje^lcvel  transportation  agencies  prior  to  making  t^n  t 

— tfiefirst  round  of  s^mtu  In  June  1975  under  the  Ob*£ 
National  Kass  Transportation  Assistance  Act  of  1974. 
October  1975  Coleman  vith,  supra  note  1339  • 

#  -  • 

This  Commission  was  not  suggestJjng  that  DOT  should  have  delegated  civil  rights 
functions  to  States  prior  to  Kerch  1975.   This  Conoiission  is  auggcjB t ing  tly^^^ijy* 
O  irch  1975,  several  isonths  after  theT(afel(mal  Ktss  Transportatton  acVo£  1974 
ER^Cid  been  passed,  UMTA  should  have  developed  pifocedures  fcfc  assi^^ing^  duties  to 


Compliance  Procedures 

 .  A^--Complalnt  Handling  -  - 

Ihe  Department  of  Transportation  receives  few  Title  VI  * 

qomplaints  with  regard  to  UMTA  programs.    UCR  reports  that  UMTA  has 

received  only  the  following  six  complaints  from  July  1972  through 
1A76  . 

Harch  1975$  (1)  In  July  1972,,  a. civil  rights, group  alleged  that  the 

^  J  *  .  /       ■  . 

Chicago  Transit  Authority  was  not  printing  transit  information  in 
Spanish  ^nd  that  it  discriminate  in  its  employment  practices* 
(2)  In  January  1973,  a  complainant  alleged  discrimination  against 
mirioritics  by  the  Tri-State  Regional  Planning  Commission  in  New  York, 
New  Yorkt    (3)  In  March  1974,  a  minority-owned^trjansit  agency- 
.alleged  that  n  UMTA  grant  to  the  City  of  T^inson,  Ari^onay^wxmld  remilt 
in  inferior  service  to  the  mlnoority  comrminity  and  the  demise  of  the 
minority-owned  transit  company*    (4)  In  March  1974,  it  was  alleged 
that  a  transportation  district  in  San  Francisco,  California,  dis- 
criminated in  employment  and  delivery  of  transportation  services. 
(5)  In  July  1974,  it  was  alleged  that  mlna&tles  in  Newark  and 
ProcQont,  California,  were  excluded  from  the  transportation  planning 
processt    (6)  In  January  1975,  it  was  alleged  that  a  planning  agency 

in  St.  Louis,  Missouri,  discriminated  against  minorities  isi  its 

•  -  1477 

employment  practices  and  in  the  plans  it  developed, 


1476.  Attachmaat  3  to  March  1975  Wltllans  letter,  supra  note  1A13» 

1477.  Id. 

I 
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,      '         '  1478 
UCR  reports  that  all  but  the  tsoit  recent  case^       vhlch  i9  co 

be  investigated  by  the  departwental  Office  of  Civil  Rights,  have 

been  resolved.    In  four  of  these  cases »  the  respondent  vas  required 

1479 

to  take  corrective  action*   '  .  1 

•   UCR's  handilng  of  the  cotDplalnt  against  the  Chicago  transit 

Authority  ms  fto  inadequate  that  it  casta  serious  doubt  on  the  value 

of' the  corrective  action  UCR  requires,    OKEA*a  reyi&w  of  the 

.  .  1400 
Chicago  Transit  Authority  <C1A)  indicated  that  OTA  was  probably 

1481  1482 
engaged  in  blatant  racial  and  ethnic  ecjployiaent  discrioln^tion, 

although  the  extent  of  the  discrimination  could  not  be  fully  assessed 


^tJtsnt.^-THxtM  IB  a  cr0is|d.alnr  JS&^mt  XM  plarmXng.agency  in  St.  Louis,  Id 

147S(*  In  the  case  of  tne  City  of  Tucsont  an  UKXA  Investigation  did 
not  reveal  any  Title  VI  vldlations,  and  UKEA>  therefore,  did  not  re- 
quire any  corrective  action*  Id. 

1480*    UCR* a  Initial  Inveti dotation  of  this  complaint  was  conducted 
in  conjunction  vith  a  coopllanca  review  of  CIA,    UKIA,  SOI,  Cam* 
pllance  Survey  of  Sponsors,  Chicago  (  Illinois)  Transit  Authority, 
July  10-14,  1972.  ^ 

14S1«    The  question  of  sex  dlaciirlcdnation  was  so  superficially 
considered  that  no  reliable  conclusions^  can  bo  drawn  abdiit 
CTA*s  cffiployoent  practices  regarding  tsen  and  woaem^ 

1482.    Acaon^t  the  racial  and  ethnic  problems  found  were  severely  in- 
adequate recmittsont  of  olno^itles  for  CTA^s  graduate  training 
programs,  inadequate  ainority  represen.tation  as  officials  and 
"laanagers,  and  under  utilization  of  persona  of  Spanish  speaking  bacl^- 
grcund  as  CIA  ec^loyees,     '  *       ,  ' 


biicaute  of  the  jK^r  quAllty  ^of  the  revi^iv.  ^  Eo^  (^b^le,  the  tovlewet 
tpj^rtfttly  filled  to  tftiftopt  to  at^istantiate  some  of  the  allegations 


X4*3*  OvttriOili  the  review  ahowcd  insen$ltlvUy  to  the  problem*  of  eaiploy- 
f«ant  aitctiirinAtioR  faced  by  lakorities*   This  la  exeti^llf ie|  by  the 
fact  tKat  In  the  taviw  xepottj>  thife  tevlever  tended  to  Identify  lower- 
trade  wttiorlty  aaployafa  by  f Irat  attd  last  tume  while  ualng  the  titlea 
of  »*Krt*^  aiid  *^Hra/*  to  ideatlfy  nonataorlty  and  higher-grade  ettployeea* 
Thi  taviewer  appareatly  permitted  a  repreaentatlve  of  the  ei«ploye^  to 
attfAd  att  iotervieir  the  reviewer  laa  holding  with  a  xilnorlty  group 
a«pioyee#  *  ' 


DOT  reaponded:     ^  *  *  -  ^ 

The  atate«e»t  that  the  CIA  review  showed  Insenslclvit^  to 
the  problei9a  of  etaplojwntdiscrimiiptatloa  faced  by  mliioifities 
Ji^lScorteet^   IRio  reviewers  woWXRe"  feTofl&;  "iWfiliMd 
first  ana  last  'tiames;  the  other  used  Mr.  And  Hrs*  and  tfy^ix 
reports  were  coabined  into  one  report  without  uniformity  '  " 
of  courtesy  titles.   The  statcaent  that  the  reviewer  permitted 
a  representative  of  GTA  to  attend  an  Interview  with  a  talnorityr 
group  employee  is  correct}  however,  the  minorltynRroup 
wnlovee  requested  that  the  jpTA  represetitatlve  be  present. 
-C<^leman  letter,  supra  feote  1422^# . 

Ihis  Comalsslon  notes  that  the  review  of  CTA  states  than  an  interview  '«raa 
conducted  vlth  an  official  In  charge  of  a  CXA  department.    The  review 
stated  thst  this  person  ymx 

...dead  set  againfltt  allovio^  UMtA  team  to  interview 
employees;  very  taervous;  very  distrustful;  would  not 
provide  this  IntcrviciWer  vlth  a  private  oEfice'  to  confi- 
dentially  interview  a  lalnorlty  employee      insisted  on 
sitting  in  on  the  interview.   Compliance  Survey  of 
SponsorSf  Chicago,  supra  ^aoto  lAflO* 
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of  discriaiiifl^tten  fay  CTA  made  by  the  employees  and  the  ^tthority  group 

orgettteatioti  repreaentatlves.    Including  those  allegations  loade  by  the 
'     1485    '   ^™   r- 


1484,    The  reviewer  laterviewed  a  number  of  employees  as  well  as  rep^reaenta- 
tives  frdm  local  dvil  rights  Organizations,  ^These  Jmcluded  the  Natiorjal 
Association. for  the  Advancement  of .  Colored  People,  the  Urban  League,  and 
Asaociatipn  Pr.O'fD^rechos  Obreros  (a  Spanish  speaking  organization  for 
workers*  rights),^        .      '    .  \         -   '  ^  . 

1485*    Ihere  is  no  indication  in  the  review  that  the  reviewer  .independently 
attanpted  to  substantiate  allegations  that  (1)  CTA  has  denied  emi^loyraent 
applications  to  some  persons  of  Spahlah  speaking  background  and  (2)  the 
-empioyment  tests  used  discouraged  Spanish  ^speaking  applicants. 

JOOt  stated  that  ''/the  first?  allegation,  made  by  minority  organization 
representatives,,  could  not  be  verified  because  specific  names  were  not 
-furm:shYd.'*--T)Or         spnred,-  regardtngThe"  secWd-all^atiw,  ^'Na 
specifics  regarding  type  of  test,  names  of  job  applicants,  when  alleged 
discrimination  occurred,  etc. were  furnished  as  requested  of  the  community 
spokesman  making  the  allegation."  Coleman  letter,  supra  note  1422. 

This  Commission  note.s  that  the  review  report  makes  no  mention  that  the 
reviewer  attempted,  unsuccessfully,  to  obtain  this  information  from  the 
informants.    Moreover,  this  Commission  believes  that  the  reviewer  h§d  an 
obligation  to  attempt  to  assess  the  truth  of  the  allegations,  independently 
of' the  informants'  statements. 


5G6. 


UCRVs^xecotamendations  for  corrective  action, were  also  poor. 

-  .   .  *     ,  .  ^  1486 

UCR  r^cownended  that  transit  information  be  print^  in  Spanish  and 

that  CTA  formulate  and  Implement  an  affirmative  action  plan  for  job 


—  ^   .    .  1487 

categories  in  which  minorities,  and  women  were  under^epresented, 

UCP.  did  not  require  that  the  plan  be  in  writing,  that  it  be  sent  to 

,  UCR^  tor  review,  oi^  that;  it  conform  to  any  standards.    There  was  no  re- 

0 

quirement, that  CTA  set  goals  and  timetables  for  the  hiring  and  promotion 
of  minority  and  female  employees  foi;  positions  in  ^hich  minorities  and 
women  were  underutilized.    DOT  stated: 


/UGR/  did  not  req|fe8t  a  written  equal  employment 
,  '  opportunity  progjcam_ffom  CTA  in  the  follow-up^ 

letter  because  /the,/  CTA  Chairman,  objected  ^ 
a  meeting  subsequent^ to  the  compliance  review 
indicating  that  UMTA  did  not  have  authority  to 
require  one»  1488  * 

-DOT  did  not  make  clear  to  this  Gommission  the  nature  of  CTA's  challenge 

to  UMTA's  authority  or  if,  in  fact,  UMTA  did  IjaCve  the  authority  to.^ 

1489 

-require  a  plan  in  this  case/*         If  its^  authority  is  thea  ^ 


It  ion  ha/ 1 


1486.  UCR  reports  that  tltis  recommendation  h^s  been  implemented, 
March  1975  Williams  letter/  supra  note  1413. 

1487.  Letter  from^Harold  B.  Williams,  Dir/ctor  of  Civil  Rights  atid 
Service  Development,  UMTA,  DOT,  to  Michael  Cafferty,  Chairman  of  the 
Board,  Chicago  Transit  Authority,  Aug.-X,  1972. 

1488.  CoUm^^  supra,  note  1,4^2.  '  *   r        :  -     "  * 

1489.  Although  UMTA, did  not  require  a  written  affirmative  actipp  plan 
•from  the  fonfer  chairman  of  the  CTA  but  has  received  ah  affirmative 
action  plan  from  the  new  CTA  chairman  and  advised  this  person  ot'CTA  s 
failure  to  adopt  goals,  jand  timetables.  • 


1 
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 ^-A»  .of  March  1975,  GTA  had  not  developed  a  written  affirmative  action 

1490  \ 
plan,         but  in  July  1975  DOT  wrote  to  this  Commission: 

^  CTA  has  since  developed  a  written  affirmative 

'  -  action  program  in  FY  75  in  which  a  review  ^ 

revealed  that  it  did  not  contain  goals; and. 
timetables.    This  omission  has  been  brought  to 
.  'their  attention.  14*91  '  ' 

B.      Preawhrd>  Review  Process  1492 

UCR  reports  that  all  applications  for  UMTA  assistance  are  required 

\     1493  * 

to  include  a  Title  VI  ass.urance       ♦  and  are  subject  to  a  preaward  ' 


1490.  UCR's  file  on  CTA  notes  that  in  early  1974  CTA  established  a  civil 
rights  office  headed  by  a  black  male  \Jith  a  person  of  Spanish  speaking  back' 
groun(J  as  deputy  director,  but  there,  is  no  indicatfion  thax  any  other  action 
to  improve  CTA's  employment  practices  was,  ever  taken. 

1491.  Coleman  letter.,  supra  note  1422. 

1492.  IX)T  stated:  ^  ^  . 

i..the  pre-award  review  orocess  is  a  first  attempt  - 
to  review  grants  and  contracts* prior  to  funding 
in  order  to  determine  the  Title  VI  Impacts.  There 
are  no  precedents  for  this  proyiess  in  service- 
related  grant  programs.    Therefore,  as  in  any 
^pioneering  research  program,  there  is  a  continuing 
effort  tq  mpdify  the  data  collection  instruments 
and  the  "evaluation  and^analys^s  tools  and  techniques. 
,To  date,  UMTA  has  dev^lope^  '^1!^^^  VI, research 
projects,  -funded  by  UHTA  /and/  are  dupplemental  and  sup- 
portive of  the  in-house  eTfort.    Id.  \  ^ 
^*                 ,  — — 
*i          '             *  ^ ,               ■  ' 

1493»  This  Is  ,a  standardized  assurance  which  commits  the  recipients  and  its 
subrecipients  and  subcontractors  to  compliance  with  Title  VI.  UMTA, 
Departmeot  of  Transportation,  External  Operating  Manual,  August  1972. 
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.  -  -         ,  a  -• .  H 

1494  .  , 

review.*     "   UMTA  is  the  only  agency  in  the  Department  of  Transportation 


and  one  of  only  a  handful  of  agencies  of  the  entire  Federal  government, 

that  requijres  any  pre-award  assessment  of  the  impact  of  federal  assistance^ 

.on  minority  communities.    UhfTA  regards' its  preaward  program  as  ''trail- 

blazing."    ix)t  states-that,  "The  Office  of  Civil  Rights' reviews  all 

UMTA, grants  aqd  contracts  to  determine  the  impact  of  UMTA  projects  on 

ethnic  and  i:acial  minorities  as  well  as  areas  with  concentrations  of 

1495 

elderly  and  handicapped  persons."  UCR  require^s  recipients  to  submit 

.         "  1496  ■ 

a  variety  of  dafa  for.  these  reviews.  Depending  on  the  nature  of 

'.the  project  for  which  funds  are  requested,  the  information  requested 

»' 

from  an  applicant  may  include  a  statement  of  the  social  impact  of  the 
'  1497. 

project  on  minorities;  .      a  description  of  minority  involvement  in  the 

1498  '    :  ,  ' 

planning  process';         documents  showing  the  distribution  of  transportation 


J 


1494.  Interview  with  Carmen  Tur^ner,  Chief,  Internal  Programs  Division, 
UCR,  UMTA,  DOT,  Mar.  12,  1975. 

1495".  Coleman  letter,  supra. note  1422.    DOT  stated:  . 

The  review  is  pdised  upon  the  premise  that  all*- 
UMTA  funded  projects  have  'i;itle  VI  implicatio.ns . ... . 
while  tm  basic  assumption  is  made  that  all  UMTA 
, projects  have  Title  VI  impacts,  these  Impacts  are 
more  readily  identif iable^  in  some  program  areas 
"than  others.'  For  example,  the  impact  o^  a' project 
to  purc^l^e  buses  is  more  quantifiable  in  terms  ^ 

.    of  distribution  of  benefits  than  a  project  to 
electrify  a  rail  system^  or  £a  research,  develop- 

^.   ment,  and , demonstration/  project  to  develop  a 
^'f-/  transbus. 

1496,^  DOT  stated,  "UCR  ha$  developed  specific  Title  VI  requirements  for 
capital .and  operating  projects.    Title  VI  requirements  for  planning,  and 
■  RD&D  a'te^  currently  under  development*"    JW.    ^  '  .  •** 

1497.  UMtA'iittei?p.ts  to  determine  vhat  the  social  benefits  of  ^he  project 
are,  especially  for  racial,  an^'jatfinlc^^nlnoritlcs.    uCR,  UMTA»  DOT,  Title  VI 
Pre-Award  Review  Program,  (March  19^75) . 

1498,  UMTA  attempts  to  determln*  if  felnoricles  are  aufftclently  involved  in 
the  {>UnnjLn&  process  to  enouro  that  the  proposed  projoijt  vlU  be  responsive 

.to  their  rtceda,   UMTA  4l8o' determines  If  noticaa  of  public  hearings  are 
Q    IHibllfhed  itt  "newopapers  oriented  td  minority  cotamunltics,"  la. 
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benefit!  to  minoritiei:         and  a  narrative  detailing  such  matters  ai^ 

the  distribution  of  transit  equipment,  frequency  of  transportation  and?   


fidership  by  route,  quantity  of  service,  land  opportunities  for  minority 
•        ' 1500  ' 

entrepreneurs.        :  Moreover,  DOT  stated  that,  "if  information  in  an 

.  application  is  insufficient  to  make  an  assessment  of  transit  benefits, 
^      ^  —  1501 

we  require  clarifications  or  additional  data." 


1499.  UCR,  UHTA,  DOT,  .Exhibit  N,  Final  Application.    DOT*  stated: 

Exhibit  N— Distribution  of  Transportation 
Benefits— which  is  part  of  all  CapitaliT 
and  Operating  Applications  contains  the 
*    '     guidelines,  for  preparing  and  submitting 
service  information  on  each  transit  sys- 
tfm.    In  sutwnary,  this  exhibit  i,ncludes 
,  .  a;  mi'ni  socio-economic  profile. of  the 
^  service  area,  a  roap(s)  of  the  applicant's 

Jurisdiction  with, various  demographic  \  ^ 
and  planning  data,  ,the  most  essential 
oper^ating  characteristics,  and  ah.ihdepth 
.  ^         discussion  of  the  distribution^^  of  trans-  ^ 
portation  benefits.    It  should  be  noted 
that  in  the  discussion  of  transportation 
benefits..,'jithis  Exhibit  qiieries  the 
applicant  about/  the  philosophy  or  policy 
for  distributing  all  equipment  and  _ 
facilities  by  rpute,  .  /The  Exhibit  also/ 
asks  for  a  list  of  all  routes,  and  the 
^      number  of  .vehicles,  shelters, . signs,  benches, 
etc»;,  ^pigned  to  each.    In  addition  to 
Exhibit  N,  UCR  reviews  information  submitted  ^ 
on  the* public  transit  system,  planning, 
public  heajrings,  relocation,  protection  of 
the  environment,-  and  the  elderly  and  handi- 
capped.   Coleman  letter,  supra  note  1422. 
» 

1500.  Title  VI  Pre-Award  Review  Program,  supfa  note  1497.    Similar  infor- 
mation is  requested  in  conjunction  with  operating  dnd  technical  studies 
grants.    March  1975  Turner  interview,  supra  note  1494. 

1501.  Coleman  letter,  suEra  note  1422. 
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D«iplt«  th«  viit  aaounti  of  inforiBttloti  UCR  collects  for  lt«  pre«vArd  ^ 
raviawf,  thM  r«vl«Vi  ttnd  to  b*  tuperflcUl*  . 

•  UCR  iui»  found  th*t,  givtnlits  limited  stefj  ^ejources,  It  has 

•    -  '  -  1503 

not  been  able  to  make  adequate  uae  of  the  mi,terials  it  gather»« 

•This  ia  becauae  UCR  haa  not  determined  how  beat  to  analyxe  these  materials 

and  does  not  even  knov  if  tjiese  suiterials  ^are  the  ones  necessary  for  A 


1502.  Examplea  of  the  ,auperflciaUty_of  the  reviewa  aa  given  in 
pp.  551-558  infra.    DOT  atattd  '*The  /Connmiaaion  on  Civil  Rights./- 
alleges  that  the  pre-award  reviews  are  auperficiaL.    Thla  allegation 
it  not  aubatantiated  with  factual  documentation."   Coleman  letter, 
supra  i;'?te  1422 DOT  alao  atated:  .     ,  • 

...there  are 'very  few  evaluation  parameters  that 
can  be  utiliaed  for  aaaeaairfg  the  qualiUy  of 
tranait  aerVice.    Baaed  upon  our  atudy  and iexperl- 
■   ence  we  feel  that  the^ majority  of  thia  data  and 
related  parametera  are^aed  in  the  Title  VI  review. 
Again  aa  atated  earlier,  the  daU  requeated  of 
Vmk  appllcaata  ia  needed  to  aaaeaa  the  evaluative 
parametera .  j  ^  ^  ' 

1503.  DOT  stated:  '  -  .  .       ^,  ^    i  • 

All  the  data  currently  collected  ia  used  during  the 
^  evaluation  procea a.    However,  it' a  ve^  difficult 

to  determine  what  one  means  by.  tbe-t€rm  "adequate;" 
,  The  data  we  require  ia  conaiat&t  with  established 

tranaportat^Lon  planning  practicea  and  ia  needed  by  ^ 
staff  for  the  .purpose  of^makin^  both  quantitatl;ve 
and  qualiueive  aaaeaaiasnts  of  the  tranait  aervice. 
*Id. 


.    ,  ,  1504 

thorough  assessiaeut  of  Title  Vl^^^^tiimce  by  its  applicants* 

T3ie  lupf^rf iclality  of  VCKH  reviews  taoy  be  pirtpUy  due  to  the 

fact  that  transit  systems  do  not  tnalntato  sufficient  data  to  enable 

.•  ♦  *  * 

^a  cotcprehensive  eya1;uatlon  of  their  delivery  of  services  to  ♦ 


1504.   March,  1975  Turner  interview,  supra  note  1494»   See  also  Hand^ 
book  J  supra  2note  1467#  ^^^^  ^  

Ms,  Turner  stated  tihat  a  UCR  consultant  vas  working  on  an  "evaluation 
project"  to  develop  a  prototype  for  lacasurlng  equitable  distribution 
of  servicjBS*    She  stated  that  UGR  vas  struggling  with  the  question 
"how  do  yoa  evaluate  equity  of  service,"  and  that  such  measurements 
were  still  in  the  developmental rstages, 

tJMTA:  has  also  awarded  a  contract  to  a  research  organization  to  develop 
methods  of  determining  th^  Title  VI  impact  of  Vhtik  programs  and  to  assist 
UGR  Irt  lojcating  and  remedying  Title  VI  problems*  ' 

The  contraqtor,,  the  National  Institute  of  ComBunity  Development,  is  also 
developing  tools  for  the  collection  of  racial  and  ethnic  da tfCP instru- 
ments for  measuring  the- effectiveness  of  UCR  reviews,  and  criteria  for 
assessing  UWIA  applications.    Telephone  interview  with  Edgar  Goff, 
Project  Manager^  National  Institute  of  Cotaaunlty  Development,  Feb>  27, 
1975.    UCR  expects  to  Implement,  the  final  prodact  by  January  1976* 
Interview  with  Carmen  Turner,  Chief,  Internal  Programs  Division,  UCR, 
•UMTA,  DOT,  Jan. '7,  1975. 

DOT  elaborated:         -       ^  I 

The  purpose^  of  /this/  r^asearch  effort  Is  to  enhance 
the  existln]g  revlewHprocess  by  decreasing  the  time 
requirements  for  reviewing  each  application. 
This  study  -should  provide  UCR  with  a  more  uniform  • 
and  s£reamlii>ed  set  of  evaluation  c-rlteria  which 
would  reduce  the  r^^Vicw  tlxoe,  thereby  releasing 
the  limited^  pre-award  staff  to  conduct  moi:e  on-site 
reviews.    Coleman  letter,  supra  note  1422. 
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1505  .  ■      '  " 

inotitiM.  The  revlewi  »re  algo  affected  b«c«ui«  UCR  licki  an  edequete 

^4iUi*«iK^.  coopllence  inveetlgetore  to  wtkt,  the  neccasery  tneeeureoente.  It 

my:  *Uo  beN^trlbuteble  to  the  feet  that  UCR  has  not  developed  a  thorough 

m^Aml  for-*i»«»tl»r  delivery  of  ietvicci  and,  thui,-  each  reviewer  muit 

^   .      *         .     *  #  ^  •  1506 

develop  hie.  or,,her  own  technique!  for  mcaiurctpent  end  evaluation. 

.If  WDR^t  review  o£  the  infomation  requeeted  Wan  applicant  indicated 
1pOiiib{l«  Title  VI  probleM,  or  if  complainta  have  been  filed  agalnat  the 

applicant^  UCR  will  conduct  an  out aide  review.    Few  auch  preaward  reviews 

 „^   ^  ^  . 

have- been  conducted,        and  thoae  that  have  hf^n  initiated,  leave  aome- 
thing  to  be  deaired.    POT  atated;       ,  - 

UCR  haa  eatabliahed  a  conprehenaive  evaluation  frame- 
work which  ia  utiliied  by  the  Title  VI  reviewera  to- 
•evaluate  aocial  iufwicta.    UCR  haa  a  quality  ataff  that 
evaluatea  thi  Title  VI  aervice-related  applicationa. 
Theae  tranait  plannera  have  keen  inaighta  into  nany  of 

.  the  aocial-  ptobleM  relating  to  tranaportationrand  are  -~ 
quite  aenaitive  to  adnprity  concema.    Iheir  technical 
expertlae  Wa  enabled  UCR  to  permit  each  evaluator  to  -  s 

^  maKe  aoawi  reaaonable  individual  aaaeaanent  of  projecta 


150i.  MT  haa  atated:  > 

Moat  tranait  pttopertiea  collect  and  maintain  infoma- 
tion 00  the  operatiooa  of  their  tranait  ayatem.  That 
la,  data  on  rtderahip,  vehiclea  reigned  to  routea, 
age  of  vehiclea,  achedulea,  major  traffic  generatora 
aerved,  etc.'^  ia  collected  on  a  continuoua  baala  and 
yaed  to  make  everyday  operating  deciaiona*    UCR  agrees 
that  the  tr^ait  induatry  lacka  aome  apecific  infor- 
mation auch  aa  aufficient  vehicle  maintenance  data; 
however,  auch  Information  *ia  not  geaierally  required 
to  conduct  Title  VI  reviewa.    Finally,  UCR  eyaluatea 
the  information  requeated  in  Exhibit  N,  Diatribution 
of  TranaporUtion  Benefita,  /aee  note  1499  •upra/ 
BfxA  finda  it  to  be  profeaaionally  aound  and  aufficient 
tb  make  an  adeqisate  aaaeaament  of  tranait  service. 
Coleman  letter,  aupra  note  1422.^^ 

DOT  continued,  howevet,  that  tliia  Commiaaion  '^ahould  be  cognitant  of  the 
fact  th<^t  only  a  limited  amount  of  data  ia  maintained  by  tranaij:  propertle'a. 

1506.  Ihe  typea  of  meaaurementa  neceaaary  for  evaluating  nondlicrlaination 
in  the  delivery  of  tranaportation  aervicea  are  diacuaaed  on  p.  568  infra. 

V  ■     -  ' 

1507.  ?ro«  July  1972  tliroogh  Mairch  1975,  onfiite  preaward  reylewa  have  been 
conducted  In  San  Diego  and  San  Fratkclaco,'  Cal.j  St.- loula,  Mo.;  Meaphla, 
Xenn*;  HllMukee,  Viae;  N«v  Orltana,  Ut.t  Detroit,  Hlch.;  and  Buffalo,  N.Y. 


\   ^  ^  .555   :  ' 

in  their  r6«pective-  re^iona^    However.^  the  Key  Point  ' 
to      made  is  that_the  individu&l '  reviews  are  conducted 
in  ^reaponae  to,  *  •/UOR"£/*v?^valuatioir  guidelinctf,*  ISOB 

The  scope  of  these  reviews  is  geni^rally  limited  to  the  purpose  of 

the  application.    For  example^  if  new  buses  are  requested,  UCR  will 

1509 

review  the  distribution  of  buses,        but  will  not  necessarily  look 

1510 

at  distribution  of  shelter        or  location  o£  cf ^ces  for  purchasitig 


1508,  Coleman  letter,  aupra  note  1422.  '  *  , 

V5(J9.  DOT  stated: 

An  evaluation  of  the  existing  and  proposed  distribution 
policies  and  plans  Includes  a  locational  analysis  of 
all  existing  and  proposed  equipment  and  facilities 
.  purchased  or  to  bi  purchased  with  UHIA  funds  ^regardless 
of  the*scop^e  of  a  specific  capital  grant**  application 
under  reyifew.    Id/  ,  ^        ^  ^ 

The  reviews  do  not  cover,  however^  the  distribution  of  equipcient  and  feci- 
ilt:iaa  which  were  purchased. with  funds  other  than  provided  by  UKTA  even 
though  discrimination  in  these  aspect;s  of  the  transit  coinpany's.operajfcibns 
coul4  result  lu  disuilmiuatton  in  the\  oyexall  services  provided  by  the 
conpany*  I 

1510^  DOT  has  presented  this  Coramission  with  conflicting  views  on  the  scope 
of  uiflA  prcaward  reviews.    In  July  1975,  DOT  ^tat^d: 

In  the/ review  of  .  all  capital  grant  applications  for  equip-*  • 
«nt  and  facilities,  UCR  evaluates  the  existing  disjtrribu- 
tional  policies  and  analyses  the  specific  locationar  itt  all 
sheitera,  benches,  signs,  etc*,  previously  funded  by  route. 
In  addition^  we  analyse  and  evaluate  plans  for 'distribution 
of  the  proposed  new  equipment  and  fiiciliti^^s  by  routes.  This 
two'-pronged  process  is  used  to  assure  equity  In  the  distri* 
butiou  of  tran.sportation  benefitSf  ***That  is^  if  an  applicant  ^ 
has  previously  purcliased  buses  and  shelters,  ^nd  is  now  i 
requesting  only  buses,  our  Title  VI  review  would  covet  the 
initial  busesxa^td  sheltersr,  in  addition  to  the  proposed  » 
new  buses «  Id. 

In  ^tobar  1975,  DOT  stated; 

Moreover,  UMIA  hai-^taken  a  very  expansive  view  of^lrta  respon^ 
sibilifcies  in  this  regard,  since  it  investigates  not'onl^ 
the  use  of  the  specific  UKTA-f inanced  equipment  but  the  isntira  ^ 
range  of  service  characteristics  of  th^e  system  to  which 
the  UKE^-financed  equipment  will^  be  addfcd,        other  fedeVal 
agency  of  which  we  aire  Jtware  perfojcms  such  vigorous  or  cpmpre- 
-hensive  reviews  of  differential  service  impacts.  .0$tobcij4l975 
Coleman  letter,  supra  note,  13^9*  4,      ^  ^  I 


Chi 


^  Thb  carrying  out  o£  this  latent  policy  statement  Muld  represent  substantial 


«11 


556  .  . 


tokehsT^        It  is  this  ^onmission^s  position  that  Title  VI  prohibits 

raciml  and  ethnic  discriralnallioa  throughout  ni08t*o£  the  operations  of* 

.any  transit  coir^any  receiving  UHTA  funds*    Thus,  this  Cdaenission  finds 

that  UCR  does  no.t  obtain  sufficient  ^information  on  which  to  base  a 

deceTOinatlon  o^^iether  its  j^ecipients  operate  discriminatory  transit 

t 

systems « : 

UCR's  review  6f  the  Niagara  Froxttier  Transporl^atiorf  Authority 


(NFTA)  in  Buffalo,  New  York,  illustrateg^^^^SnSB  of  the  shortcomings  of 


1511-  DOT  stated: 

The  location  of  offices  for  purchasing  tokens  (bus 
tickets)  is  not  relevant  to  most  Title  VI  reviewS^^ 
'    Tliis  is  because  the  majority  of  the  transit  pro-  -\  ^ 
pertics  have  only  a  single  ticket  office.  The 
other  properties  Mneraiay  have.raost  of  their  tic- 
ket offices  or  st^ds  concentrated  in  the  central 
business  distric^l^  or  near  maxiraum  load  points. 
HppejvGr,  if.  a  ti;;^nsit  property  had  tick^off ices 
'\    or  cwinters  scattered  throughout  the  service  area 
UCR  tJpuld  int^Sie  a  locational  analysis  in  the 
Title ;|yi  reviey  procedures.    Id.  *  . 

This  Coxranission  b|0^1eves  that  if  a  transit  property  has  only  one  ticket 
office,  U^^:A  has^^a.  responsibility  to  ensure  that  the  office  is  accessible 
to  the  minority  ^community  or  that  the  transit  property  has  made  adequate 
substitute  arrangements  for  that  £S)nBnunity. 
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UCR'«  preavard  reviews*   DOT  stated:"?^* 

Ihe  purpose  of  the  on-site  Title  VI  pre-award 
review  in  Buffalo  was  to  determine  the  impact  - 
of  the  proposed  project  on  ethnic  and  racial  . 
,  minor! ties »  since  the  final  capital  assistance  * 
p   application  lacked  the  required  civil  rights  \^  ^ 

documentation  as  veil  as  the  fact  that  the 
%  *  project  vas  stated  for  approval  within  a  rfiree- 

wpek  ,tlme  frame*  *The  review  focui^ed  onathe 
.tjranslt  service  aspects**riroutingy  scheduling^ 
quality  of  service— and  the  manner  in  which 
NFlA  plans  to  dlstHbute  the  193  new  vehlclea*^ 
*  Theve  wasn't  any  need  to  address  shelter  dis* 

tributlon*  or  the  location  of  offices  for  pur-         "        .  ' 
•  .  chasing  tokens^.^simpl^r^^ecause  IIFIA  doesn't 

Aave  federally  fundfed  -shelters  not.  does  It  have  % 
offices  for  purchasing  tokens^putslde  the  ^ 
dovntown  area«    However,  if  such  had  been  the 
case^'  die  review  would  hav,c^  Iticljjd^d,  diese 
^reas.  1512  S  '  -  * 

The  Coismlssion  has  stated  Its^ylew  concerning  UKlA's  responsibility  to 

ensure  ^hat  any  services  provide^  by  transit  authorities  through  ticket 

^     ^  -  '  1513 

offices  are  aceitslble  to  both  the  minority  and  nonminorlty^poiat»n\ltles« 

Concerning  UHIA^s  responsibilities  with  regard  to  shelters^  this  CooDlsslon 

believes  that  if  UHIA  is  providing  money  for  any  purpose  t6  any  transpdr- 

tatlon  authority  which  Is  placing  shelters  in  nonminorlty  nelgbJbo^oodS|, 

but  not  in  minority  neighborhoods,  then  UKEA.  has  a  responsibllljty  tO;  ensure 

that  the  discriminatory  placement  is  correctedi  regardless  of  the  80u;cce 

Of  funding  for  the  shelters/  Title  VI  of  the  Civil  Rights  Aqjt  of  1964 

prohlbltii  discrimination  in  any  program  or  activity  receiving  Federal 

afl8i8tai\ci&*.    UMrA*3  interpretatioi\  should  be  that  the  programs  it  funds  are  not 


1512^    Coleman  letter,  supra  note  14i2»    DOI  noted;  ••[one  of  the]  recom- 
mendations*of  the  KFIA  report* •  .suggested  VCR  conduct  a  poat'^award 
eompliance  review  at  a  l^ter  date.^'  Id^ 


1513 •    Sec  note  1511  supra* 


0  /o 


v. 


ttAh|i]|^ort«tloa  author! ties*  purchases  of  specific  itcavs^  but  rather  the 
entire  public  transportation  systems  funded* 

3ta  the  reviev  of  Nm,  UCR  found  ^evidfence  that  it  tended 


to  asslxn  older-^buses  to^-routes-fervin&  »lnori1g)^'araa«.4i^^ 

taan  to  routes  servlf^  nonmlnority  areas,  but  because  of  lack  Of  data 

^  .      •    *  *    \^  1515  -  r 

UdR  believed  that  it  could  not 'draw  fina  conclusions  • 


1514.  ^  I50t  statedt 


UCR  does  not  utilize  one  evaluation  -parameter  in 
'     deciding  whether  or  not  the  transit  service  is 
'     ^  discriminator:^.    If  we  did,  it  would  be^a  grievous 
"'fault*    The^  age  of  vehicles  assigned,  to  routes 
xau^t  be  ta3(ce*L\;into  accoimt  with  the  other  eval- 
*atiw.:Wraineters^H5^tderV]i^^  hf  route,  vehicles 
aiisistilid  to  each  route,  productivity  (a  univer^i 
sal  ©eastirc  of  transit  perforrosnce),  travel 
titnes,  trjiiisit  acccsi^ibilityis^  accesaiB^Wtgr.  to 
^  major  traffic  generator^r,  distribution  of  equip- 
I  jaent  and  faeitities  by  tbutc,  arid^  frequency  of 

service  tfn  vari<>ys  coaparable  routes  •  Cblemati 
letter,  supra  note 

This  Cowrolssion  concurs  that  it  is  necessary  to  utilize  such  a  wide 
variety  of  parameteifs*   DOT  continuedV/*As  indicated  in  the  NFTA 
report,  the  majority  o£  these  factors  favored  min<)fc^ity  comrnurilties  J* 

1515.    UCR  staff  found  that  with  certain'excVptions:    ,  ^  . 

^♦♦a  good  deal  of  the  older /bus^s  are?" located 
on  the  minority  routes.  iHow^veri  Without  con- 
ducting a^  detail  (sic)  survey  or  obtaining  woxt 
specific  informatioiv  from  wm  that;^curreoLtly 
docs  not  exist,  it  would  be  quite  difficult  to 
get  an  accurate  reading  of  this  quality,  of  service  ^ 
parameter*  *  MeaK>randum  ftjom^James  E.  Dai?i^,  Equal 
Opportunity  Specialist,  UKIA,  K)X|  to  Harold  ^ 
Williams,  DirectOr^.OJEfice  of  Civil  Rights,' WIA, 
b6x>  Xitle  VI  Prcaward  Reviews-Buffalo,  N^Y. 
^  (undated). 


0  (  J 


Even  with  the^data  available^  UCR  soxnctioes  did  not  appeat  to  draw 


appropriate  ccmcluaions*   For  exaxaple^      the  nam  review,  UCR  stated 

**the  nmriber  o£  riders  per  vehicle-hour  are  generally  lower  on  minority 

rcucea."   Howver,  the  data  in  the  review  report  do  not  appear  to 
'     1516  '      •         *  ,  ^ 

support  this  statement*     '   Moreover,  it  does  not  appear  that  the  manures 

\  i;  - 

utilired  by  tJCR  could  fully  indicate  the  ^extent  £p  which  buses  wer^ 

overcrowded*    UMIA  would  have  been  able  to  draw  ^re  definite  conclusl^s 

about  the  ejttent  to  which  the  buses  were  overcrowded  if  it  had  | 

baen^  able  to  look  at  t[he  hunger  of  passenger  hours  . or  miles  spent 
u  1517 

standing  on  each  routed  .  *  ' 


1516 •   The  average  numbers  of  riders  per  vehicle  hour  on  routes  serving  non- 
minority  areas  were  2X,  26,  28^  33,  aj;id  47»   Ihe  average  number  on  routes 
serving  minority  areas  were  26,  33,  36,.  and  41»    Davis  memorandum,  supra . 

note  1515.^ 

*  /  * 

1517 •    DOT  stated: 


\ 


The  recommendations  "to  look  at  the  number  of 
passenger  hours  or  miles  spent  standing ^on  each  -  ^ 
rdute^Vappears  to  have  been  with  good  intentions*  A 
*itowever,  cost  of  collecting  such  data  would  ^^r  \ 
outweigh  tke  benefits  derived  or  conclusions 
that  could  pdsslble  be  drawn,   A  measurje  of  pro-^ 
ductivity  on\,  vehicld-hour  or  vehicle-mtie  basis 
wpu).d  be  more  uMful*    A  productivity  measure  is 
genet^liy  derived  fo^'the  peak  five  or  fifteen-.  • 
minute  period  and  exjiiinded  to  the  hobr'  by  some 
scientific  techHlquefl^*  ^  The  authenticity  of  such 
dadi  is  beyond  Question*  if  collected  in  the 
proper  marineri  ^^or  example^  a  productivity  v. 
(ride;:a/vehicle-hour)  of  .3^  for  the  peak  hour 
Indicates  that;  a  53*-pdssenger  vehicle  has  19 
empty  seats*    A  iproductivity  of  72  indicates  ^ 
the  vehicles  have  .il9  stanqees  for  th^  peak 
hour*    l^is  assumes  that. 19  persons  stood  for  >4 
an  hour  which  is  nofc  the  cHse  the  majority  of  / 
the  time*    In  conclusion* • the  productivity' 
melfisure  Is  universally  ustid  and  is  probably 
one  of  the  best  Indicators  knSwn  for  measuring 
passenger  loadings*    Coleman  lettetiSsupra  note 


A  19?4  onsite  ^reawatd  levlcw  of  the  Bi-State  Traoiit  Syst^oflbn. 

'  1518 ;  *  ,  >  ( 

Sfe,  I.oult,  iUssouKi, ,    w»s  also  inadeijuate.  iSmonjf  tte  »hor.t-t;em 

rceonnic^idatims  laSde  to' the  Bl-State  "ftansit  Systeni,      a  result  xyf  the 

rev£evj$»  wetc  *'Xhat  Bi-State  respond  "to  allegatiims  2b  th^^WglT  d,  prior 

to  grant  approval*''  These  allegations  ver^  as  follows; 

b.     504  routes  provide  effifieai:  sendpe  for 
White  auburbanltea  to'  the  c,entfex  to  the  dia-  •  * 
•  advantage  oJf  jttlno*rities  reaiding  J^North  Su 
Ebuis,    jMt  Is  acconplished  by     ow^tog  nine 
(gr>  rapid  tines  which  ncim  oh  the  Mghw^^ind  by*-, 
pass  tiie'Black  co!nmunlty\ia^rth:^t.  louia^       ,      ^  , 
^    •     colored  to  the  one  (1)  srapid  in  Central  St^\'  . 
lottir  and  twct,  rapids  in  South       Lo'uia*  jUierK  ' 
also  jnore  ejcpress  and  Itfcal  service  In  \ 
Central  St*  LoJiis  and  Soutb'St,  Louis  than  in  * 
North  St.  louii.      *  .  .  s 

-  Bus  roi<tcs  are  Resigned  to  taeet  the  needs  ' 

of  inbojmd  riders  at*  pesifc  hours  but  do  *iiot 
meet  the  needs  o£  Blacks  fpr;oi>^oimd  service 
(revejjse  cotTOxte)»   irj6s©:{tiy*  thete  Is  only  one  ^ 
reverse  commute  line ^  the^Hajselwc  •  fxpres«#  It^ 
^  %s  further  charged  that  Bi-State  cinsidering 
discorlfcinuance  of  this  service.  •--^  . 


,^  d.     Minority  residents  have'poot  ♦  cc      tc  ^'S!:  * 

service.   The  service  is  also  Ineff  tci^^nt  .^d  un- 
,  '         dependable  in  Black  cdinraimities.  151 

^  -i'^  ■    '\' '  —   •  _       -  ■ 


DOT  stated:  *  - 

*'  ,  ' 

*  iHe  Office  of  Civil  Rights  conducted  an  on-site 
•  \V:  review  In  Kay,  1974,  of  the  Si-State  Tranilt 

\  Y  sysfejtt  and  found  them  In  non-coitpllancte  with 

Title  vi.   A  report  vas  prepared  ^Ich  seta  fortli 
\  \'  long- term  and  iJior:^t-tcttfl  actions  to  bring  Bi- 

\  ^  State  into  co/^liariise  vith  Title  Vli  Coleiian 

\         /  letter,  supra  nofe  I42i#<^,     .  » 
\V^^  ^    •        ^  ^  '     '    .»    ^  ,  '  * 

1519»  Se^,UCR,  UKTA,  DOT,  Freaward  Title  VI  Wiew,  Bi-State  Transit 
Syiltem,        Louis,  Missouri  (undated).^  'v.^ 

\  \    •  .-./,■'.'■- 

5Bi'   ...     .      •  \ 


f  i 
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In  addition  to  the  f^c^  that  UCR  appeared  ^to  be  placing  the 


responsibility  for  determining  the  truth  of  these  allegations  on  Bi-Statc, 
.  Aere  ws  no  evidence^  in  the  review  that  ilCR,  a,t  temp  ted  to  investigate  them* 


1520 


t520v    In  the  course  of  the  rc^vlew  iJCR  substantiated  a  number  of  other 
allegation*  o^disparily  of  service  to  the  white  and  rainprxty  coramunxcies*  . 
For^exjwipl'e^  UCK  cbnfirwed  tliat  (a)  Bi-Stat^,  provided  special  services 
for  apoxrta  and  cultural  events,  but  ^uld.  tt<>t  provide  similar  special 
servlfce  to  emplpyroenj;  fines  which  would  be  ^sed  predominantly  by  niinorities 
and.^persohs^of  ibw  incowe;  (bX  express  "bus  ^uEes  for  white  suburbaMfces 
bypassed  the  black  comunlty  pa  St#  Louis;  and  (c)  bus  routes  were  designed 
to  uieet*  the  needs  of  vhite  suburbanite  riders  .at  peak  hours  but  dfS  not 
wt€t  the  needs  of  blacks  who  ccwaate  to  the  suburbs,    id,     ..^  \. 

DOT  stated  J  however:  J-     '-       -  ^ih^^-*  ' 

Tlie  analysis  pf  the  Bi-State '  on-site  #idvi^w  is 
totally  inaccurate*        In  reference  ffi  ji^e 
short-term  actions  J^see  p»  560  sfllpral  6i-gtate 

^  was  to  requiiM^^o:    l»    Redistr,ibute  the  buses  '  * 

;      to  assu:^e  eoui|:5%^in  the  «<iuality  of  siirvice  pro- 
'  vided  throughout  the  service. area,    2.  Hire  an* 
affirmative  actidn  officer  reporting  to  the  General 

 Manager  on  the  Transit  System.   3#  Hire  a  Planner 

•     with  insight  and  sensitivity  for* Minority  concet^s#       ^  '  , 
'4»  Provide  UMtA  with  docutaentation  which  states^he 
^authority  of  the  General  Kanager  to  carry  out  the"% 
'    '    ,      necessary  action  to  meet  the  .Title  VI  requl-reraents*  ^ 
These'  short-term  actions  were  accomplished  prior  to 
funding  in  FY  197f  ^   Coleman  letter,  supra  note  1422.  * 
'  ^DOT  also  noted  that  "The  completion  of  the  short-^term 
actions^was  a  prerequisite  for  obtaining  funds  in  /fiscal^ 
year7  1974.'*   Itf.  :  .  " 

*  * 

The  Commission  notes  that  DOT  neglected  to^ mention  UCR*s  recoimneudation  that 
Bi<**State  respond  to  certain  allegations.  ^  \  , 


X 
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Bi-S£dte*«  reply  Wi»»  entirely  inadequate  a«  it  did  not  Indicate  whether 

1521  ^ 

the  jillagatlons  were  true,       '  Honetheleaa,  UCR  did  not  require  any  . 

further  reaponse  to  the  atlegationi,  and>  In  fiacal  :^ear  197A,  UMTA 

'  ^  1522 

avarfl^d  Bi*State  the  funds  it  requested.  /  * 

Ita  fiscal  yea?  1975,  however,  vknk  appeared  to  have  coaqjensated  for' 

its  eairlier  treatmeat  of  *the  Bi-State  Transit  Systci?i#   DOI  noted  tihat  ^ 

"loiig-terto  recownendacidns  were  loade  to  the  Bi-State  Transit  syatem. 

DOt  stated  Stat:  .  \  '  , 

In  the  long  term,  BirState  wai  required  toT 
1#  Initiate  a  comprenensive  study  of  the  exiatitig 
syatem,  t^tcin^  into  consideration  the  quality 
dnd*qeantity  of  service  for  the  total  riding  jiopu- 
la t ion*  /Vhere  ineqW table  afervlce^  is  fpund  to 
^     cxist|.  toeiediate.  steps  should  be  tak^^  -  *  ^ 

"    ,         or  redesign  routes,* schedules,  and  ^e  asaignrocnt 
of  equipment*    2»  Erepar.e  a  sdciaJL  impact  study 
prior  to  receiving  a,ny,additipnal  tlMTA  funds* 
3.  Document  its  operational  polities  and  prcfcedur^s 
.as  they  relate  to  routing,  scheduling,  ^ittd  assign* 
roent  o|  equipment*      1523  ,  / 


1521«   letter  from  James  E#  Terry,  General  Hanogejr,  Bi^Sti^U  Transit 
System^  St,  touis,  Missouri,  to  Carmen  Turner,  Chief,  Int^Vnal  ' 
Programs,  WR,  UHIA,  DOT,  May  23,  1074*   The  Ceneral  Manager  of  the 
Bi-State,  Transit  "System  merely  indicated  that  the  Bl-State  planning 
^i^partment  was  bfing  expanded  and  that  it  would  (a)  ..investigate  the 
feasibility  of  extending  a  reverse  commuter  line  from  the  inner  city 
to  the  industrial  complexes  im  the  suburbs,  (»  conduct  a  comprehensive 
study  of  the  needs  df  the  elderly-^  and  the  handicapped,  and  (c)  examine  ^ 
special  services  currently  being  provided  bV  the  transit  system*  Id» 

1522.  March  1975  Williams  interview,  supra  nqte  1A13*'  lie4|mihilpy 
the  complainants,  irustratcd  by  their  failure  to  obtain  satisfactory  . . 
cbrrictive  action,  filed  auit  against  the  Department  o|  Transports tibri 
-for  injunctive  relief  to  effectuite  Title  VI*   Urban  Contractors 
All^iance  of  StT  l^uis  v*  Claude-  9rinegar,  Secretary>  United^JSitates 
Department  of  Transportation,  *Civ.  Action  Ho.  74f^pc(3)  (B.D.  Mb*, 
filed  June  8,  1974)  •   The  court  noted  that  the  plaintiiffs  had  not 
claimed  tO  have  exhausted  admittistrative  remedies;    Thus>  the  cdurt  * 
hpli  that  it  lacked  jWsdictioh  in  the  matfer  and  dismissed  the  suit. 

1523 V  Coleman  letter,  supra-^note  1422 • 
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JDOr  «i»o  j^c«ted..th«t  ?i-St«te  was  Isforme'd  "that  additional 

•  '  -  ^^^^ 

tm^ip$'^yH>*^1l^w^  long- term  jK^^on*  had  been 

accompli«h«<)/'  and  th«tt 

At  the  tivB^^ihe  /fiicil  yeerj^^  *pplicatioa 
'   for  funding  wa%  lubntitted  to  l^A,  Bi^-State 
^  had  not  cdwplitd  with  the  loy^«*teru^rec'oai^ 
^ .     '  ;  *  mtndafcioht*   During  the  peirpd  1974  -"1975 

•  haa  continuoualy  monitc^d  the  Bt^State 

.  .  ;       Xranal;t  Syafctmi   A  aecondTbnr^aite' Title  71 

<         V  \.^{  .     reviev  waa  conducted  on  /prl/1  2  throught  4> 
^    .      V*"*"'   >    1975^  'Itf  ed.  iu>on  ^n  aryayaia  of  Bi^'State 
^  effort*  it  met  th«r  long-tera  rtquiremenfca 

rt^'  cited  in  the  May^  1974  report,  atid  preiiittinary 

jEiti^liogi.  of  the  aecohdt  on-viite  review^  tJCR 
\   ;  iton-coricurred^  in  t)^  Bi-?State  jupplicatjlon'for 
•  ^Zflf?al  y^ai/^  l?^  5*ipttal  Aaaiafcance  fund*. 
fUpuld  be  notmd  j^hafc  Bi*»State  vaa  not 
/'V^T^vllundea  by  UMTA/in -faecal  yea^/  1524 

^      'ISi^iCx^f  ftbe  f Irat  titae  ITKDl  baa  vlthbeld  transit  funda  from  a  major 
t^*^      ^w^opolitan'e^^   In  reaponfae  to  a  civil  rlg^ti^  finding.   tfMCA  ia  tf^  be 

CMiehded  for  thia  action*    If:  ia  one  of  the  few  Federal  agenciea  in  'the 

" .  *' V      ^*      ^  .! 

•  1970* a,  to  refuae^^ding.  becauae  of>  a  Title  VI  violation* 

^ — , — !  ' '  [> :  ■     ^ ,  . ' 

•  1524*    Id**  :dot  alao  atatedt  \       '  * 

It  ia  UCR'a  policy  to  attempt  to^reaolve  ^ 
f tt^inga'  of  non**cpmpllance  thrpugh  negbtiationi 
and  cohciliatloifi.  prior ,  to  a  f ortDiii  non'^ 
concurrence  aod  a  Recommendation  that  funda 
Mk  withheld*   The  baaic  premise  ,f or  f:hii  pcilicy 
V  -      la  that  tranalt  a^rat^ma  ahould  fir  at  be'Ta^forded 

^  '     an  opportunity  to  achieve^compl^nce  without  • 

-aanction*   Kurther,  the  civil  righta  cohitituency 
%ia.  the  target  group  with  the  grea teat  potential^  * 
for  a^verae  impact  rea^ljtlng  from  iervlde  cut* 
'^backa*   It  ia  believed  that  this  approach  ia  both 
apund  and  reaaonable  alnce  UMXA^funda.are  iprovldad  ^ 
on  an  annualvbaalf  *  ^  Aa  the  r^te«»aWatd  prdceaa 
develop!  prof iljfta'^  and  appropriate  performance 
meaaurer  will  be  completed  fpf  all^lMTA  recipients* 
.   The  Office  of  Civil  ^Rights  :kiii  then  ha^^^ 
on-going  capability  to  aaaeaa  Title  VI  impact* 
of  OWIA  projecta* '  Id •    ;  ,       .  ^ 
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Vhen  .«a  cmilte  compUincf/irevlev  has         s^hftduXed,  UCR  «endii  a*' 

7  /  /        •  « 

/  ' 

l«tfcfr  to  "th«  recipient  »««psitlng  preliminary  inforoation,  ^Including 

-^"-^l^XojSittC  of  mffirattive  mctlons  undertaken  Jto 

cottply  irith  iK>ndiicrlmiiieti<m  requirement:!  j  identlficefcion  of  *ll  con- 

*  fere^te  let  inoludlng  neb^  of  cpntrec^r^  ci^ty  *nd  State,  dollar  amount  , 

of  contract,  trype  of  t/orlc  and  vhf  fctfcr  contractor  la  a  minority  finaj 

naoe,.  title/ «aclaX/br  ethnic  claaeification,  and  aex  of  each  policy  or 

adviiory  boar<dl  oec^er;  vrltten  procedurei;  for  handling  cosnplainte  of 

racial,  lex,  awdydther  diicrlmination;  copy  of  an  employrftent  application 

and  teat  and  olalm  fdnoi;  copiei  of  recruitment  advertiiementi}  and 

informtltm  r«4*tding  cofflpla^tt^  court  actioni,  or  other  legal  proceed- 

1525 

ingi  relating       civil  tighta.  .  ,     -  - 

/  '  ^     ^  ,  ^ 

Oneifce^  Xitle  VI  reviews  were  conducted  of  only  131  recipient!  of  a 

total  of  450  agratita  from  flical  yeaV  1972.  through.  January  15,  1975  •   In  : 

deterainfing  whdt^ch  recipients  would  be  reviewed,  UCR 'considered  iuch  factora 

as  whether  any  cooplaints  have  been  filed  against  the  fecipients,  irtiether 

serious  problewas  were  uncovered  in  the  review  of  prelimfnary  infonaation, 
^     ^  ^  ^  1526 

<Ittd  the  sixe  a±  the  recipierft  jurisdiction's  minority  populatjLon. 

An  onaite  postaward  Title  VI  feview  takes  from  2  t9  5  days,  depending 

on  the  sire*  of  the  transit  authority^    In  coridu«t;tng  a  teview^  UCR  staff 

^'  '         '  1^27 

*htervleit  IocikX  minority  group  ,and  connunity  interest  organisationaj  ^ 

ii  ^  ■  ,  ^«  «  * 

1525.   UCR,  UMiA,  DOT,  form  letters,  undated. 


St 
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1526.    Intarvlaiw  with  Eugene  Jackaon,  Jr.,  Chief,  External  Jrograoa 
\   Division,  UCR»  UMIA,  Jan.  7,  1975.  .  .  '        .    '  ^ 

1527;    Fbr  exasmple,  in  the  course  of  a  rayiew  'of  the  Fort  W&yne  (Indiana) 
pQblic  Transposrtation  Corporation,  UCR  contacted  persons  from  The  Urbatl 
*lMkpxm*mk  th#  Neighboriiooa  Services  Or^nixation.   ;JOTA,  DOT,  Title  VI 
iSurvey  of  Spoxusors,  Fort  Wayne  Public  Ttansportation  (Corporation,  Nov. 
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J,  tete*vi<^w  «t  least  one  mlnoflty  and  one  nomalnority  eioployed  by  the 
1528 

facipient^        and  ride^two  bus  or  rail  llnca  with  comparable  ^baracter- 

iatica^  one  in  the  olnoricy  cownunlty  and  one  outside  the?  catnoritgr  .  ^ 

1529  .  .  V  * 

coniaunlty^  /  ^\      -    ^  .  ■* 

the  jri^vlevor^s  observations  are  recorded  on  A  ^il>ort  checklist. 
Almost  half*  the  items  on  the  checklist  relate  toy4iployinent*,  Korc- 


*  i528.    In  the  reviev  o^.the  Fdrt  Wayne  Publio.^ansportatlon  Corporation, 
y€R  Intervliswed  5  notBait\orit^  and  7  minorit:^^^ifiployees*   Aaong  those  ^ 
interviewed  were  bus  operators^  laechanica,  M  flreHghter,  a  bookkeeper, 
and  a  purchasing  agent*.'  / 

1529* '  OCR  staff  are  instructed  to  coapye  equlpoent,  shelters,  stops, 
frequency,  cleanliness,  and  treatiaent  afforded  persons,  They^arc  also 
directed  togi^si  the  adequacy  of  biHngual  services* 

15361.   UMIA,  l)Ctr^^t%  VI  S^rv^sy  of^Sponsors,  Forta  UMIA  F-32,  revised 
July  l973.        V   1      "  *  ^  '       ^  ^ 

1531.    For^xaaple,  the  revfcwer  n/st  note  If  J    («)  the  recipient  haa  «n. 
"effective  ^ev«nce  procedure"  fqt  equal  opportunity,  includ^g  caploy- 
nent  BMitte««4  (b>  the  recipient's  eoployee*  h«ve  been  Infonaed  of  the 
recipient' non<Uicrittln«tion  policy;  (c>  «dmtnistr«tion  of  testing  is 
on  «  hondiscriBinatory  basis  j  (d)  the  recipient  uses  nininun  height 
reauiw&aentAvhicb  could  dlscriioinstc  against  persons  on  the  basis  of 
race,  color?  or  national  origin;  (e)  selection  of  trainees  Is  made  vith- 
■  out  regard  to  race,  color,  or  national  origin;  and  (f)  the  recipient  s 
ewployoent  poUcies  and  proccdu;^e»  result  in  equal  treatiaent  rfaj;  all 
person*  without  regard  to  racev  *olor,  or  national  origin.  . 

DOT  stated:  -  .  . 


t 


/The  Cocsalsslon's  report/  was  represented  to  VCR 
.  "     lo  be  a  follow-up  Title  VI  effort."  /A/  June  5, 
1975  letter  f ton  Jc*a  Biggs  to  Secretary  Colcoan 
indicates  that  the  draft  chapter  was  on  tJM3A  and 
FHHA.  Title  VI  enforceiaent  activities.  .'  ' 

*-  ^-^.^  -  ^ 

A. '  The  UHIA  section  cootaliic4  A  preponderarico' of 
»  infonaatiott'on  caployjaenS  activity  not  Title  VI.^ 

B.  Ihe  draft  report  contains  28  UMIA  teferences    .  , 
'to  TiBle  VI  and  20  to  um  cinploynent.    3hc  *, 

Cither  pages  contain  general  infonaation  on  UKEA. 
Coleman  lettcyi.'8U£ra  not<i  1422. 

Ihis  CdoBissioo  notes  i^i*t  if  UCR's  Title  Vl' activity  concentrated  ooze 
on  the  equitable  provision  of  transit  service  and  less  on  coployneat 
aattora,  the  Cowoiission  ^Md-have  made  aore  extensive  evaluation  of 
UCR*»  activity  perulning  to  services.  ^  '  5(^0  " 


S66  <,  ^  .  ^ 

'  *  ^  1532  , 

over  thoic  Itessa  relating  to  tervicM  are  generf  lly  quite  v«gue#  It 

appears  that  UCR  htu^  not  developed  adequate  technimles  &»r  detsonstrating 

discrimination  or  absence  o£  diacricdLnatloa  in  the  c^livery  o£  trans* 
1533  ' 

porta tion  services* 

to  assure  that  these  services  are  being  delivered  equitably^  UCR 

should  fully  assess  such  laatters  as  the  placeaent  o£  transportation 

1534  ,  1535 

stops^        the  frequency  of  buses  at  particular  stops»        the  extent  to 

vhieh  busts  are  overcrovded.  the  extent  to  vhich  buses  f dhere  to  estab- 

lished  schedules,  the  accessibility  fxcsi  minority  areas  to  other  parts  of 

1536^  ^    .  ' 

the  oetropolitan  area,     -  'the  accessibility  to  schools,  churchet^  ^ 

'shopj^ing  centers,  and  other  major  locations  in  minority  areas,  and  the 


1532.   the  reviewer  must  note,  for  exac^le^  if  "equitable  transit  service 
U  provided  to^  "all  segoents  of  ^the  ccacunlty,**  if  the  "actual  use  of 
pi:ysic#l  facilities"  is  "consistent  with  the  departocnUl  Title  VI 
regulations,"  Title  VI  Survey  of  Sponsors,  Form  OJHA  P-32,  supra  note  . 
153D*  • 


1533.    DOT  stated^  -  ^  • 

-    UCR  is  in  the  process  of  equating  our  pre-avard 
review  procejiures  yith  our^post^SKfsrd  program^  ^ 
foSt-4|^ard  reviews  vill  go  into  considerable 
depth  using  information  ted  reports  developed 
in  the  pre-sward  process*   When  this  pro<5ess  is 
"  completed,  delivery  'of  services,  benefits  and  ^ 
participation  will  be  entirely  covered*   Coleman  ' 
^  *       letter,  supra  note  1422» 

1534«  *This  might  include;  examining  the  geographic^  distance  bet^ieen  stops 
on  the  sape  line  and  the  geographic  distance  between  lines* « 

1535^    This  might  Involve  exaaitling  not  only       number  of  buses  vhich 
stop  per  ho^r,  but^nlso  the  spa;cing  between  Abuses  when  in  practice  * 
the  spacing  is  not*regular«   UKIA  should  also  .determine  the  extent  to  ^ 
which  oyercrowded^^ses  do  noit  make  scheduled  stops  and  the  extent  to 
tji^ich  buses  that  do*>to^  do  not  have  space  for  all  the. passengers  at  a 
stop.        *  V  '  '4  • 

1536*   This  might  Involve  cosparin^^he  g^pgrapbic  distance  with  the 
distance  by  public  t|rans{^girtatFtotrand  measuring *the  number*  of  transfers 
involved,  J""^^ 


1537/ 

condicioa.  6£  buses  used  In  ninoi^Ity  ar^as. 

•  .  Ihe  Cp^ision  notes  thmt  ^t:ixLtAi.y^^f,jMn  not  n/iccsairily  octoi  tbe 

^rfl^iaion  of  48«pail  service*  to  olnotiJry  and  nonjatnority  needs*  Msny 

factors,  such  as  cost  of  ^rovidm  service  mn4  citizen  tjccda^  influence 

the  muttitity  and  qutllty  of y^aasportattoa  serVlco  which  cA  and  flhouU 

/1538  '  • 

•>^e  provided  to  a  given  atiu.         The  Secretary  of  Transportation  noted: 
1*  •  .  • 


1537.   This  jilgbt  involve  not  only- an  e»&ln*rloh  of  the  age  of  tie  buses,  * 
'*tod  Urn  prsiance  or  absence  of  alt  conditioning^  vhlch  UCR  frequently  does, 
but  also  ite^exaalnation      the  e)ttent  to  which  heating  and  air  condition- 
ing'function,  th*  extent  to  which  tbe  windows  vojrk,  tbe  buses  are  clean  • 
and  Met  safety  atandarda,  and  thc^|«icidence  of  bus  calfunction  on  a  giycii  ^ 

route  over  a  several  f»cmth  period  of  tixaeV 

# 

DOT  stated:  *  •  _  ^ 

irtille  ve  believe  that  the  pre«award  process  vilj.  assist^ 
us  in^the.  post-iiward  process  ixn  reviewing  these  meters, 
we  do  not  believe  that  we  xiH  «ver  have  adequate  staff  £o 
check  coc^ratlve  air  conditioning,  brajuss,  heating, 
ifindows^id  xtwwtng  gu»  deposits  on  all  buses  used  by 
all  transit  aystesis.  I?nless  we  have  a  Federal  civil 
ri^ts  representative  in  residence  at  eaciifaclUty  on 
a  fuil-tifiwi  baais,  these  auggestions  arjt  ndt  realistic,  ;  > 

however  well  intended.  .We  are  hopeful  that  the  nuober 

^  of  full^tiiae  equal  opportunity  personnel  with  transit 
continue*  to  Increase- and  that  these  concerns  can  be 
addressed  where  possible*   Colessan  letter,  supra  note 
1422.  ^  ^ 

1538*  'Ihe  Secretary  statcdi* 

* 

United  States  Supresae  Court  has  never  held  that 
.  Hcle  VI  of  the  Civil  Rlghta  Act  of  1964  by  its  own 
|K»rss  required,  that  the  btoeHts  of  federal  progrsM 
be  distribnted  to  cake  into  account  the  differential 
needs  of  various  ethnic  and  racial  groups.  Rather, 
such  a  distribution  has  been  held  necessary  only  Mere 
the  federal  agency  responsible  /or  prograa  adalnlwra^  •        '  . 

tlon  specifically  so  requires,    (lau  v.  Nicbola,  414 
O.S.  563  (19>4);  see  especially,  thcr  concurring  opinicm 
by  Hr.  Juetlce  Stewart  concurred  in  by  the  Chief  Justice 
and  Kt.^>selce  Blacl^yui,  414  U.S.  at  56*).  RfPfa'^Jbtllty 
^  fnr  developing  s^rvlcerrelatcd  concepts  on  Title  VI  rests,  • 

^   discretion  of  ^he  federal  agendtcs.  Js. 
October  1975  C^iejian  letter,  sue*  cote  1339. 

58o 
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We  would  like  to^  polnb  out  that  every  dl/f  f ereuce         '  ^ 
in-service  characteristics  4oe8  not  constitute 
,a  discrimination,,  whether  it  be  the  *  scheduling        *  '  - 
,^  A  of  buses  or  the  locat;ion  of  rail  ti?kct  offices^r  .  . 

Developing  Title- VI  c.oncepO^. with  respect  to 

public^  transportation  is  complicate'd*  and  *  • 

difficult*  1539 

This*  Commission  is  in  agreement  with -the  Secretary's  statement  of  the  problem. 


^539/    Id*    The  Secretary  also  stated.: 


1^    I  The  Commission'^ appWrs  to  suggest. ♦.that  dis-"      .  ♦ 

crimination  in^piiblic  transpdrtatiorf  service  is 
viydespread  and  easy  ta  idea^iiEy.    This  ie  itot 
^  *true«  \  6n  the  contrary,  mass^  transit  service  at^ 

\  .         oi?.|ie«V  the  centr^l^p^ity  cores  ^of  many  urban  j(reas 
,  \       ,    is  supjftior  to  thq^' service^lfS^ded^  ior  outlying 
i::      ^  arenas*  "^Ttie  most  recent  .report  jar  the  Urban  - 

Institu(:e  ojf  thl?' Subject  suggests  that.it  mlghfe  * 
be  ext/emely  difficult  to  demon^ttate  in  the 
.avei^a^ge  city,  that  the  service  provided  to  minority 
.  \        conimjinitles  violates  federal  constitutional  or 

/Statu^tory  requirements  for  nondiscrimination.      t , 
(Kulash'and  Silverman,  -gisorlmlnation  in  Matfs  ^ 
Transit  .,(Feb,\l974)y.  >  UMgAl^h^s  long  been  aware,,  . 
,  however,  that  \residehts;^f,^j or^     and  minority    : .  ^ 
pomiminities  ^jfequently  havja  ^different  travel  needs 
'becaii;^V.of.>^coipe,  housing  §n3  em  "  * 

,  *  acterisjtlcs,/.  Id»  \  V  '  '       ^  ' 

This  Commission  did  not  mean  tp  imply  at  any^polnt,  in  .this  report  that 
dis<|rimfnatlon  In  public'  transportation  service  l§*  easy  to  Identify. 
^Ior.eov4?rj  this  Commfci^sion  ijotes  that  the  extent  t;o  which  sucH  dls-  . 
crlminitJ.on  i8>  widespread  cannot  be  assessed  until  more  adequate 
procedures  for 'measuring  discrimination  are  developed « 

The  Secretary  stated:      \  '    \  •  • 

'  Through  /the  extensive  inf ormatiott  generated  '  . 

in  Exhibit  »  of  the  grant  appXlcAtlon 
"  V  and.  the  analytical  stuales  beltJfe  cartied  out  under 

ijMA  Contracts,  we  expect  to  develop  .|^ldetlines 
*    ;t    *  that  .cajf  be  used 'actively  by  States  .an4  Ideal 

public  bodies  in  planning  and  operating  public        .  ^ 
*   ,  '  ^   ^ranspcJrtatlon  services.    Most  o^  the  factors 

.         that  the  Coxamission  suggests  that  we  assess 
V.X  ♦?PP**'^  drawn  from  our'mm  Exhibit  N  and 

-^^^V/^  ^^re  already  being  considered*  jDi«  •  ^ 

•       ' ...  ■• 


'6' 


2.     DCRr' i^. Findings  and' Reconinendatlons  fot  Cprrectlve  4ettpn 

'of  the  131  recipients  reviewed  from  July  l972  to  January.  197^,  94 
were  foun<Hn  noncompliance— that  i^s,  *t  the  time -of  the*  review,!  6c  I 
found  violations  of  Title  Vf.    Were  UCR  makes  such  findings,  it  is 
supposed  to  inform  the  recipient  and  make  recommendations  for  corre  :tive 

action*  ,  .        "  .  "^'^  ^. 

In  several  cases,  however,  UCR's  negative  findings  did  not,  appear 

t  '  *  u  '   ''^  1539 ,    .  ^  - 

■to  be  ^gorously  followed  up  \Jlth  specific  recocaoien^ations.  \?o#;3lKample, 

OCR  found  that  the  Tucson  (Arizona)  Trahsit  Cprporation  did  not  ptovidc  service, 

■  1540 


-'^  JjqR  did  not  recom 


^  equitably  to  all  segments  of  the  minority  coEomunity, 
mend  Tucson  make  ajay  cljanges  Ln  transportation  services*    The  o'i^y  recaan^nda- 
tion  in  the  review  report  which  could  be  <5ons trued  to  relate  tS^  this  'finding*^ 
merely  stated. that  the  transit  corportfti^n  should  be  aavisfid  of its  reBptrar 


1539.  DOT  stated: 


0-  t 


UCRr,  om,  DOT,' Title  VI  Survey  of  Program  Sponsors,  luscon  Transit 
^.  Corporation,  Dec*  28,  1971.  *  The'* compliance  r^icw  report  did  ^not  state  in 
Wha^  ways  service  was  not  provided  equitably* 


Hhen^  UCR  has  made  findings  of  noncoiapliaiice,  recocmendd- 
tions  jare^JUiaQXporated  ±rx  the  f ollowup  letter  in  all'  * 
cases*   All  Tevicwcrs'  -findings  and  determinations, 
If  approved,  are  incorporated  in  the  f ollowup* letter ♦ 
Colemad  letter,  supra  note  142?* 
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sibility  In  establishing  policies  and  procedures  to  meet  Title  VI  require* 
1541  .  ^ 

oents.        .  '  *  ^  ^ 

,      .  _  1542  ' 

UCR  S^wSd  discriminatory  testing  In  Tucson,  Aritona^  and 
^  '  \    -  .     ,  ^ 

required  that  the  Tucson  Transit  .Corporation  provide  entrance  examina-* 

tions  in  Sj^nith  as  well  as  JEnglisli,  eliminate  irrelevant  questions,  and 

:  ^    .       .  '   <  1543 

reduce  technical  •terms  to*  clearly  understood  language*       ,    Since  UCR  did 

1544  ,  ^ 

at  bestj  its  recop- 


n^;  requl|^^  tests  5j|^-^^:yaUdated, 


0" 


1541 •  Id,    tm  stated: 


^    iLu  "alleged  diacriinination  related  to  service  r 
provided  by  the  pi;!  Pueblg;,  Transit  Company ,  a 
predominantly  minority  firm,  in  a  xafnority  com-^  ^ 
*unityi   The  Company  •♦.had  exclusive  ri«ht  to  pro- 
vide service  in  the  minority  coomunity*   Old  Pueblo^ 
was  not  receiving  fuf^ds  directly  jor  indltectly  ftdm' 
4  UMTA»    'ShiQt  funded  recipient  was  the  Tucson  TrM^ 

^  •        Corporation  which'  had.'  no  authority  to  operate  in  •  »  , 

fchigminority  ^oianunity.   The  UKPA  reviewer  in  going  ' 
' V       tSriu^cson  examined  the  entire  public  transfiortation 
systm  id  Tucson  fdr  the  purpose  of  obtaining,  a  coa- 
^       X  .       plete  picture  of  service  and -problems  and  determining 

relitionship  hetv^een  the  tvo  advices  provided*^  #  > 

Coleman  letter,  supra  note  1422. 

1542  •   Title  VI  Survey,  Tucson  Transit  Ocmpany,  aupra  note  1540,  ' 

1543.  UCR  did  not  even  inform  the  transit^ body  which  questions  were  irrelevant 
and  which  terni^  should  be  -rephrased, 

1544*  The  Supreme  Court  has  held  that*  if  a  selection  procedure  i^lch  results 
in  V  disproportionilte  rejection  of  minorities  cannot  be  shcim  to  be  related  ^o 
job  performance,  that^  practice  is  prohibited^   Griggs  v*.  Dfake  JPower  Co«,  401 
U.S»  424  (197i),   The*^ Equal  Employment  Opportunity  Coonission's  Guldelinfea^ott 
Employment  Testtni^  Pyocedures  direct  that  wh^re  tests  used  for  employee  selection 
and  promotion  adversely  affect  minorities  and  women  the  test  is  unlawful  under 
Title  VIZ  of  tiie  Civil  Itights  Act  of  1964,  unless  tfa^  >test  has*  been  validated 
and  the  employer  can  demonstrate  that  alternative,  less  discrl;Biinatary  proce-* 
dures  are  unavailable.   Test  validation  consists  of  demcmatrating,  with  empir* 
leal  dita,  that^is  predictive  of  job  performanqe.   1%  C.F.R,  II  1607.1,  at  seq. 
(1974).  /         ^  \  . 


1545. 

nendatlon  couid  effect  only  a  partial  remedy. 


Similarly,  ttfc  review  report  of  the  Fort  Wayne.  P^iblic  Transportatioa 


Corporation  indicated  that  VC&  found  the  corporation's  use  of  testing  was 

.  1^46 

not  "on  a  nondiicrininatory  basis."  this  finding  was  not  elaborated 

upon^'axid  nwhere  in  the  report  did  UCR  recoamen^  that  the  Public  Trana- 


portatiort  Corporation  take  any  action  to  eliminate  bias  in  ita  teating 

ift6c^wc^.  *  indeed,  the  Public  Transportation  Corporation's  use  of 

taata  yas-  not  mentioned  in  UCR*s  recoowendationa* 

VCR  reports  tha^  it  makes  frequent  recommendations  that  affirmative 

action  be  taken  to  rectify  d^scrindnatory  employment  patterns •   Yet  of 

the  131  recipients  reviewed  since' July  1,  1972,  UCR  askeU  that  affirmative 

1548  ^  1549 

action  plana  •      be  developed  In  only  30  cases*  Plans  were  npt  required 


1545.  DOI  stated:    "UCR' a  revised  procedures  will  require  (in  all  cases) 
inhere  t^ts  in  use  discriminate  agalnit  applicants  be  validated  or  not  • 
used.''   Coleman  letter »  supra.  not&  1422. 

1546t  Title  VI  Survey,  Fort  Wayne  Transportation  Corporation,  supra  note  152^. 
1547.         DOT  stated: 

J,  '         -  '  * 

This  statement  is  incorrect*    However^  this  con- 
clusion is  probably  drawh  from,  a  checkmark  in  the 
wrong  column  on  the  compliance  review  report  form.  ^  ' 
'Discriminatory  testing  was  mt  found  In  Portjtfayne, 
Indiana.. ../t/hfe  compliance  review  report  /Jias  been  - 
correcte|7*    Coleman  letter,  supra  note  1422.  . 

IMU.  Deaciencies  in  UCR*  a  affirmative  4c t ion  requirement  are  diacussed 
ot\  pi  543  supra*  .  . 

1549.  Attachment  9  to  Ktrch  I975^llliaias  letter,  .^i^a  not^  l4;^. 
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in  mil  iMtattcses  in  which  they  were  tiecess^ry*   Por  exuanplei  J^n  Tucsoa^^' 

ArizQtift^  VCR  found  several  foms  of  employment  dlscrinination)  jicl^ading 

1550  \' 

utillssation  of  tainorities  only,  as  mechanice  or  operators  i         but  UCR  ^ 

.did  not  require  the  Tucson  Transit  Corporation  to  develop  an  afflinaative 
1551  ; 
mction  plan^  ^ 

Similar lyj  in  Austin^  T^as,  UCR  found  such  eaploywGnt  problems  as 


the  total  absence  of  minority  females  on  the  transit  company 's^s^t^^K^d 


determined  that  there  was  a  need  for  recruiting  minorities  and  Wofin, 

'  .    .  1552 

especially  in  professional  categories*  A;gain|  no  affirmative  action 

:  .    i553  •  — 

plan  was  required # 


 :  ^  ;Tt  ;  ^  ^  .  ^  >  ^ 

1550*    title  VI 'Survey,  Tucsoh»  Ariisona,  aupra  note  1540* 

•  •  A         .  * 

1551/   Id.,  and  March  1975.  Williams  letter>  .  8upm^ndte-1413*    BOX  stated: 
'Vith  the  added,  resppnslj^ility  of  ^Section  5  [see  note  l443  aupra]  ^  PCR 
vlll  be  requesting  witltt^n  af|itmative  action  programs."   Coleisan  letter, 
Saupra  note  i422»    M»¥eover,  "Odl  noted  that  35  perceht  of  j!he  43  eiii{>lt)yees 
-  were  mtiaorlty.  ^  ^  « ^  . .  - 

1552*  OCR,  WffiA?  W?T>  Title  VI  Sur?ftey  of  Program  Sponsors,  Austin  Transit 
Company,  Nov.  2<i>'e^l;d72,    *  ^  ^  • 

1553.    Id,  ^n!3  Attachment  9  -to  March  1975  William^ letter,,  supra  note  1413. 


001  stilted:  « 
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OCR  docs  cot  Teqaearj^JJiet^  affiri^fcive  actioi^« 
prograas  frow  aapi.<^s^Vitih,.^cs«  |hai^  «fty  -CSO) 
^jEuil-tijae  employees  'chough <a|iitro4fei.ve  actioivtnay 
be  requasted^'i  We  reQueat  ijyitt^ei.  f  mrni|itive  action 
•  programs  ooly         ^he  ekployer  %^:^i.zt^t}X1a.%tUxs. 
of  i?ecsona  in  dn^pr'nore  job  cafceg&ri«»  the 
d«flctency(ies)  .if  (are)  so  oajor  that;  i  wtitten 
affiroative  action  program  isr  the /only  >**y  to.  cure 
the  dcflc^encyCies) ,   It  ihoUld  Be  iipt^d  that  we 
do  ttot  request  vritteiuaf f Insafciim.  action  jptdgram^ 
vhen  an  employer  questtons-our  authority  tb  require 
one"  systeawlde."   It  -should  alsfii.be  noted  |hat  we 
do  not,  i»ecau|e  legilly  we  canrtot, .  require  a©  ff fir- 
matlve  action  progtam  prior  to  sKcdiiipli«»ceorevl«w« 
However,  once  Secliion  5 -laSSAj'  funding  "f loirs,"  OCR- 
will  be  cequesting  more  wrli:tee^afl|ttf»tive  actio^ 
programs.   1555  ;  ,  .  .  -  " 


It  is  this  Cotanlsiion's  post'ti&n^thst  an  affirmative  action 

.  •        ■         15:56  - 
,    plan  foust  contain  a  utilisation  analysis.         Ihfs  Commission  is  '\ 

tiot  recoimending , remedial  action  regardless  of  the  outcome  o£  the        .  _ 

analysis   but  oply  where  *n  analysis  reveals  underutilization,  .  It  is 

■    therefore-  this  CoinsdLssion's.  posttlotf  that  affirmative  action,  ijlans  . 

should  be  required  prl'oj?  $o  the. conduct  of ^ any  cptaplian'ce  reviews.^ 

-OCR  reports  that  in  ^6.j>€5rcent  of  th«?cas'es  in  which  it  finds 

!^Qoncooipilance,  one  of  the  prot)fto«s  is  ^the  absence  of  an  adequate,  complaint 

1554. V  Section  .5  is  discussed  in  not^  IA43  SuESa:.- 

4 

1555.  'Colemin  letter,  'gopr»  note  14^^*    .  ^ 

1556 w   Afflwative  action  i»  lht«cu««^d  oh  p.  530  •upra^ 
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.45535  ^  '  .  *         ~  *^ 

'     .    "  '    ••'  'k  '        '  -  ■  '      ■'•  '   "'-"^V  '■  ,  '1558 

•  -^itr-taop^td       provide*  a|f  ample  procedwe  to  .wsiirt  'the  UKCA  t*clpient«'.' 


Th»  •aa^^le  procedure  is  »  ijat^ent  to  be  i8a»k'a'%       genefal  nuwi^ter 
.  of  fcji«  tt«i«£t  »y*ten  reminding  fc&e  «y«t«m*i  ei%l6yees  tii«£  diiorfaiiiaKUm 
.  on  the  bMl«  <>f  r««;e,  c^^irj  Wigibn,  tex,  and"n*tionkl,i>rigiix  ia  prohibited 
^  -•^'^•^  eaployeef  6f  th|5|r  right  to  ««^l«t^^  of  diacrlpitutton  ., 

with  the  ay»t«Bi.m4'  to  have  a  |epreiehtatlvfe.,^e»eht  at  any  tfiacu8*ioB« 

•  •    •      --'y  I 


betweeh'  the  eap^e  and  the  c^plaint''inveatig|fcwj^^ 


1557,  Al««ioUgh  UCR  generally  xft<At^  its  recipi«it«  . to  ^wve , a  written 
^     grievan^  procedure,  UCR'a  requlrfeae'nt  ia.not  in  wieitiii^i  Xelephdne-- 

'  ^»  ^^P^®  CoB^liint  Policy  and  PilocWure,  Revi^ek     '  ^ 

'  j^prii  197<^«  ft   '  *         "    ■  ' 


(I 


X 


t  ERIC  -^-  i: 


dm] 


Xhe  sample  procedure  states*  that  eaployroent  disctl^mtoatlon 

coiapliilttte  my  be  filed  wlth^the  transit  body's  e4ual  opportunity 
X5S9 

officer,'  vho  will  inveatlgste  the  cpwplaint*   The  cou^laint  must 

be  acknowledged,  by  tetter  to  the  employee* a  himsej  and  the  transit 

body  la  directed  to  set  a  time, limit  fox  the  cowi^laiat  investi-  ' 

1560  •         ^  ' 

'gatiori.  ^  The  sample  complaint  procedure  provides  no  other  instruc- 

tion  as  to  how  such  complaints  will  be  investigated.   For  example, 

chare  is  no  requiW»ent  that, the  complainant,  or  any  alleged  dis-* 

.  -    '  ,  1561 

criminatory  official,  pr  witnesses  be  interviewed •    Theri  is  no 


1559.  Although  .UCR  does  not  .require  tsansportatipn^companies  to  appoint 
.0^1  opportunity  officers i  it  strongly  suggests  such  an  appoinJ:ment. 
A^nong  the  duties  which  UCR  recoamends  for  the  e^ual  opportunity  officer 
are.  to;  (a)  serve  as  ani  advisoi^  to  the  ^pployer  on  all  civil  rights 
mattst^a^  (b)  assess  the  #deiiua<^  of  transportjition  service,  particularly 
with  regard  to  minpritles  and "fenailes;       li^stigate  all  complaints 
pf.discrlmiiMition;-(d).  assist  in  identifying  minority  firms  cajE>able 
of  perfc^lng  work  for  the  employer,  in*  Ce)as'aist  in  recruiting 
minorities  and  wowen^^r^mploymerfi^^  training.   UCR,  UKM,  iX)T, 
Suggested  Rol^  of  an  Equal  Opportuni^Of fleer.  Undated* 

1560.  UCR  does  not  xecomiiend.^  time  limit* 

1561.  «  The  Civil  SerOrlee  Comrtlsqion.  (CSb),  wh|ch  is  responsible  for 
ensuring  that  cdi^lalnts  of  Federal,  employment  discrimination  are 
adequately  investigated,  has  issued  Instructions  for  investigations  . 
of  ^hese  complaints..  .  Civir  Service  jpoBwlssion,  Investigating  Com-^ 
nleints  of  DlacrlminstiQa  in  Federal  Employment  (197iy*  These 

ins  true  tlonfc^are  ^feing  revised,-  Draft  Invest;lgation  Guidelines  u  t 
Undated,  provided  V  Ahthtjny  W*  Hudson,.  Director,  Office  of       J  - 
FcSeral  Equal  BnploymcntrOppbrtunltyr-Civil  Service  Commission, 
Nov,  1,  1874;    Aithough  both  the  guideUifes  and  the  draft  revision 
are  Inadequate  (ace  To  Eliminate  Employment  Diacrimlnatlpn,  supra 
note  1444^  they  Illustrate  the  complexities  of  complaint  Investigations, 
these  guidelines  discuss,  for  example,  fcfre  necessary  training  and 
experience  for  Investigators;  complaint  filing, "the  scope  of  the. 
Investigation;  interviewing  witnesses  and  affect<dd  parties,  including 
coii|>lainant  and  the  alleged,  discriminating  official^  the  information 
needed  to  establish  patterns  of  discrimination;  and  the  procedures  . 
to  be  followed  if  the  complaint  is  withdrawn  before  the  completion 
of  the  investigation* 


ltidlc«fti<m  tRat  the  equal  o'pgortunlty  officer  has  a  reipontibility  *  '   "       •  '  .  ' 
to  amice  IT  tborquKh  atatia tical  review  of  the  employer*a  practicea 
to  determine  if  there  U  a  ^^*P*|||J  einployinent  status  of  * 

ittinoritiei  aisd^Sither  employees^      Indeed,  UCR  does^  not  mike  clear 
♦  "    that  atatlatical  evidence  way  be  sufficient  to  demonstrate  discritnlna- 
feipn  and  thrft  it  Is  not  necessary, for  a  complainant  to  deponatrate 
bigotr:^  on  the  part  of  en  Individual  in  .order  to  show,  that  dlsfctimtna- 

"*    :  ^  1563  ;  \  ^ 

tlon  has  occur|ed<.  .  «  t 

^othex  terioui  deficiency  of  the  procedure  la  that  it  doea  *  * 

not  guarantee*  that  the  Investigation  will  be  Iwgartifik   There^  ia 

no  atated  requlireiosnt  that  the  Investigator  mist  refr<iln  from 

•    dlaci^slng  tbe  complaint  or  the  investigation  with  the  employer^   The  •  * 

inveatlgatoxr'iii  not  precluded  ^froiRj  accepting  the  employer's  advice  ss 
\  1564 

how  to  handle  the  complaints      Moreover^  the  procedure- indicated 

^  that  the  outcomie  of  the  complaint  will  be  decided  by  the  general 
1565    ^  . 

manager*     thus  making  -the  allegedly  discriminatory  transit  authority 

^   J  ^  :   .  ^.^^^     \  ■ 

y  *^  V '  * 

.1562.  Undtt  Title  VII  of  tht  Civil  Rights  Act  of  1964,  which  prohibits 
difcriminttiem  baipd  on^cfce,  coloe,. "religion,  tex,  «ad  n«tion«l  origin 
by  private  end  State  «<W  local  govemmtnt  employert,  coinplalnanta  tsay 

.denonatratc  a  prima  facie  caae  of  diacrioination  with  atatiatical 

•  •^if1*?S*'.  ^•'J*  P*rhamvi  Southweateipn:  BeU  Telephone' Co..  433 

R,2d  421. (8th  Cir,  1970).  '•  .  • 

1563.    Ill  July  1975,  DOT  ijbeted,  "thaae  iiaue*  heve  been  ad^retfae^  in. « 
tfeviaed  complaint  procedure."   Coleman  letter,  aupra  nbte  1422., 

.\,4.i.v.»^^?Mt.i.Th»v««9>lf'proctaure  iapllei  thet  the  equal  opportunity  officer 
ehowld  treat  the  conplelnt  in  confidence,   l^dr  exiaple,  acknowledgaaenc 
of  the  eo^»Ulnt  it  aeot  to' the  aapioyee'i  hone,  end  the  name  of  the  employee 
c«onot..be  revealed  without  the  anployee'i  permlaeion.   Howaver,  there  la  no^ 
-  l^'^iT*^^  ^-      «««pl«i»*nt'«  ot  other  employee'!  taitinony  ranain  confi- 
dential unleii  ^they  gjLve  permlealon  for  their  teatlmony  to  be  raleat«d.. 
Staple  Coaplelnant  Policy  end  Procedure,  '^■upre  note  1558. 


ERIC 


1?*':  I4'  I«  ^^J.  1975,  DOT  atecect,  "Ihla  iiiue  la  under  review  »nd 
consideration  within  VKt^,".   Coleman  ^letter,  aupreyrfbte  14?,?.. 
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responsible  for  rendering  final  decisions*   This  t)iases  the  coosplaint. 

1566  ' 
system  against  th^  complainants,     and  it  appears  that  while  the 

grievance  procedures  UCR  attempts  to  establish  may  occasionally 

help  employees  to  resolve  minor  difficulties,  overall,  the  sample  '  , 

grievance  procedure  is  so  ,^^dc<luate 'that  it  xaay  serve  to  deity  ^ 

employees  impartial  investigations  and  fair* decis ions ♦ 


15.66-   The  complainant  mav  chooBe  tn  refer  th*^  ^^^^^^^^^^^^ 
Employment  Opportunity.  Comwi>sioft>  the  Department  of  Transportation,, 
or  State  or  local  human  rights,  agencies  if  he  orTjhe  is  dissatisfied 
with. the  generU  manager's  decision/  But  employees  vho  have  been 
discriminated*  against  may  become  discouraged  at  this,  point  aftd  ^ 
neglect  to   pursue  their  case  farther*  .  ; 


4  ^ 


erJc 
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V.  •  /• 


(It  '    '  *  * 

OCR  Mde  H  f incfings  of  ooricoopliatfdj  from  July  1972 
through  mid- January  1975.  As  of  Harch  X^fi,  UCR  reported  th#t  only 
two  of  these  recipients  reiwined  In  noncoSpaence,     .  In  both 

cesel  the  notices  informing  the  recipients  of  the  ectioh  necessary  to 

-  '  1568 

cone  into  cowpltance  had  been  sent  in.  early  1975     and,  thus,  time  for 

m  response  from  the  agency  had  not  elapsed •  *  ^ 

UHTA  has  never  had  occasion  to  initiate  administrative  proceeding's 

against  a  recipient  or  to  refer  the  case  of  a  noncoroplying  recipient  to 

X569 

Vthe  JElcpitlttecnt  of  Justice  for  civil  action      because,  according  *to  UCR's 


1567>   March  1975  Jaqkson  lntei:vlew,  supra  note  1458.    One  of  the  transi 
pottation  systems  vas  the  Gulfport  Oilsslsslppl)  Coast  Transportation 
Authority  (GCTA).    UCR  requested  GCTA  to  (I)  Increase  the  nuiAer  of 
minorities  and  females  on  Ita  board  of  directors;  (2)  develop  a  civil  ^ 
rights  complaint  procedufe;  (3y  take  affirmative  action  to  increase  . 
mfnprlfcies  ari^  females  in  cUrical  and  administrative  positions;  (4)  pro-  ' 
vide  confirmaCfop  to  UCR  that  an  additional  bus  will  be  put  in  the  predominantly 
toinorifey  ajfea.  0f  Gulfport.     The  other  transportation  syatem  vas.  the 
Southeastern  Ittfchigan  Transportafri-oq  Authority  (SEHCA)  1^  Detroit,  Michigan. 
WR  requested  SEIfTA  to'(l)  appoint  or  employ  an  equal  opportunity  offlceifnith 
duties  clearly  delineatedj  (2>  formulate  an  affirmative  action  plan  with  goals  - 
and  timetables;  (3)  establiah  a  grievance  procedure  £oc  employees;  and  (4) 
establish  continuing 'liaison  with- coouunlty  organizalilons.^ 

1568,   March  1975  Jackaon  Intervi^,  6a*tA  note  1458. 

fetl'i./'tJlf  «T*'^"/li*"^  aRwiclea,  when  UMTA  find.  «  tedplent  la  aonccmpllance 
.Mlth  Title  VI,  and  the  recipient  does  no;:  take  corrective  action  as  requested. 
UMtA  may  initiate  administrative  proceedings  Co  terminate  funds  to  the  recipient 
or  may  refer  the  matter  to  the  Qgjpartoent  of  Justice  for  appropriate  action.  - 
For  a  more  detailed  dlscussloxj^  of  JHWctlons  Under  Title  VI,  'see  Chapter  5 
Infra,  Law  Enforcement  Assistance  Jrtlftblstratlon.  * 


•ttrtgated  xee<*ra«, reciplentt  reijuetted  to  t«k«  corttctive  '^^^^^^^ 
h»ve  done  ao  *nd  there  V«ire  no  ion^-ttwding  caiei  of  noncoopll'ance.  » 
It  thai  Bigtit  appear  ttiat  UCR       *b  exjcelUnt- record  of  .di»e[Ov«ring 
and  reisedylng  noncoiipiiance.   Hoi«ver^  OHTA  compliance  review  file* 
ahow  that  OCR  haa  inaufficleot  evidencfe  to  deaoottratt  that  thla  ia 

t!^  caae*  '  -   

oiffA  r*di'^     SErequently  failed  to  provide  pCR  with  adequate 
proof  that  it»  recoMendatfona  would  be  adopted,  |nd  OCR  did  not 

.  take  action  to  obtain  tba<R^ifbof.'**)^otS»3*wle,  aa  a  reault  of  a 

1571   '  ^    ^        sM^*^        '  *i 
review  in  Deceaker  1971    WR  ■ade  a  nu^  of  recoewndatlona, 

-     ■      '  .-^  ■        .  - 

Inclttdlng  that  the  TuCaon  (Ari«ona)  Jranalt  Corporation  dlacootinoe 

the  practice  of  tiatn^  photograph*  to  identify  the  rac*  of  ap^llcanta 
•iod' provide  appllcatioof,  exawiaationa,  and  Mdical  forpa  ii?  both 
Eogliah  and  Spanlah.   OCR  alao  recoa^mded  that  the  tranait  corpora- 
tion be.*dviaed  of  reaponaibilitiea  tuider  Tltlf  VI  and  the  Executive , 
orders  apparently  in.reapon'ae  to  UCR'e  finding  that,  the  tranait 


i 


1570,  March  1975  Jackaon  interview,  aupra  note  1458. 

1571.  Title  VI  SurvKy  of  Sponaora,  lucaon,  Arlxona,  .aupra  note  1540. 
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-  ^  1572 

coxpotmtion  staff  had  not  heji  formal  equal  opp<w?tunlty  teatning^ 

Rccos«pendation«  were  ttan5mltted  to  the  Tucson  ^Transit  Corportation 

ill  Jfanuaty  i972»      Ois  May  12,  '1972,  the  mayor  of  Tucson  acnt  CHTA  . 

j:oples  of  an  equal  employmnt  opportunity  poster  and  new  medical  .  ^  ^ 

 1574  ■  .    ^    •  '    .  ..■■J.v.  .. 

and  applicafcioft  forms,.     The  mayor  did  not  forward  copies  of  revl%ad,^  "       '  * 

examlnationa  and/tipart  from  the  poster,  there  was- no  ln3lcatTon  tlia't  - 
:  .  •  1575.>;' •  ' 

staff  had  hecft  infold  of  their  equal  opportunity  reajponaibilitlea. 

tn  evaluating  ^caon^a  re^§ponie,  tJRC'o  only  concern  was  that  the  new  * 

application  fotas  continued  to  be  discriminatory.    OCR  wrote  to  ao,  ^  , 


1572.  Id. 


>7?.  '  tetter  ^oo  Earold  B.  wmiaias.  Director,  Office  of  Civ/l  Rights 
id  Service  DevelopjSenfcf  to  I^cwia  B.  Murphy,  Mayor,  Tucson,  Ari^., 
?4>  19?2»  4.1)0:5  atatcd: 

[Ihia]  letter  to  Tucson  asked  that  (1) 
' tlte  toedicai  ^exarnination  form  and  (2)^  - 
the  application  for  employtnenc  form  ae' 
revised/  In  addition  the  letter  ask^ 
•Cucspn  to  "sj^riiie  ita  ecaployeea'' in 
writing  of  its  equal*  opportttnity  pollcw' 
and  establish  a  policy  for  resolution  7 
;  of  'c6fepla  Alts  of  disctlidnatlon, "      /  *  * 

'    .         f    'Tucson  waft^  advised  to  assign  a  person^ 
the  re^porililfaillty  for  receiving  an^ 
♦        .  resolving  cotsplaihta  of.  di^r^iraina^lon^  - 

*\  Coleman  letter^  supra  note  1422.  /  ' 

1574.  -  Letter         lewia  B.  W^itpby,  Mayor,  Tbcson,  Ayiz.,  to  Harold  B. 
Uilliams,  Director,  lOfflce  of  Civil  Rights*  £?nd  Service  Development,' 
tlKTA,  MX,,  Hay  12,\  1973^  -  ; 

ISfS^  ^  Th^rB  was  ho  indication  that  any  training  sessldnsr  had  been 
held,  or  t  ^at  informational  r^Kjterials  had  hwxt  given  to  staff.  DOT 
stated:  \  ,      *      *       '  •  , 


5» 


.  In  a  letter  dated  May  I?,  1972  the 
Mayor  sub^slj: ted  t»  revised  .employcjent  ,  j 

f     application  form,  physical  cxarninatipn 
for©  and  n  wrJLtten  coc^laint  procedure  ^ 
(c<?mblned  with  a  policy)  in  which 'persoi^s* 
were  identified  to  himdle  co?»p}aints.^» 
This,  represented  coaplfance  with  our.  ^  .  * 

reeotoendatlons^    Colewah  letter,  fittprn  ^note  vl422  > 


/ 


1576  ^ 

Iniom  the  mayor  ^    Jbut  dad  not  x&qus^t,^  copy  of  the  form  and,  thufi. 


X576.  Utt«r  ftosi  HaroX4  B^*  WilUama^  Director,  Office  of  Civtl  Rights 
,  -  Md  Service  Departc^at,'  to  l€Mi«  Murphy,  Mayor,  Tucioin  Ariz.,  June  7,  < 

1972.   Dd?  Mfcedv^         ,  > 
•  /  * 

All  of  these  ectipM  took  place'^ithitt 
«  period  of  six  (6)  months r  BCR  had 
*  heen  in  existence  oolyonV  year  when'  *  J 

'*   *  the  rfevievnas  conducted;  Understaffing* 

vat  and  is  %  Critical  proble®  in    *  .  .  \: 

'  acbedalitjg  f^^P^~up  reviws.   CoIe^i?an  , 
letter,  jSiiES^^to  1422 •  ,  // 

"Morfover,  DOt  also  Wrdie  to  this.Ctecalssions        ^  \  . 

Ve  note«*»t^hafe  the  cojspilance  reviews        ^        ,         .  ^ 
•^«Eicaoined  by  the  e»C*dq  not  reflect 
recent  UCR  activity  hat  reflect  reviews       ^  \.  v 
\        perforiaed  in  1$7X  and  1972,  and  CCR^ .  J' ,  it 
*  tiotes  that  the  CosKaliiipn  on  Civil  ?;ij;ht8  * 
*     is  reporting  on  some  reviews  caxnfled  cut      . , 
as  much  as  six  years  ago  which  do^nor  [C^ 
.  '       '  reflect  i::h««?gcs  in  our  reviev  methodol«gx„^       .  - 

policy, ^prog^asi  and  personnel*  'Id.  ''^  J 

ihU  'Cooaisiioa*  notes  that  no  reviews  examined  by.  CoralissloQ  staff  were 
"ci^rried  out  m  jnuch  as  sis?  years  ago/^**^  UKTA  Off  jtjre  of  Slvil  . 
Rights  wss-  no^  in  exlstei^e  at  that  time,  .  J^wp^t  this  CoEsmisiion 
beH«v««  that  it  wa»  nic/^ssary  to  examine  tJm  Reviews  from  1971  and 
.  1972  to  evaluate  tJCR^s  Mlowup  activity  of  ttfese  reviews. 


made  TO  furthef  itt<iuptes»       'Weed,  a$  ofMawh  1975»  the  flrstt 


0 


.  contact:  betw^ep  the  VmK  civil  rights  staff  and -lucion  was 
scheduled  for  April,  1975,  almost  3  yea?:s  after  Xucrfbn  was  Informed  , 

.J>y  ^^j^^g  Inadequacy  of  its  transit  syst^em  employment  applies- 

Upn.        '  .     '  '  ."^ 

Similarly,  in  the  case  of  the  Fo^rt  Wayne  review,^  among  UCR*s 

^.r^ftcpgpe.^|:io^nl^  corporatfioni 

(1)  appoint  or  employ  an  equal  opportunity  officer  with  r««p6n«ibilitie« 

/  •        •  ^  ■  ■  .       ■  - 

clearly  delineated,  and  (2)  recruit  minoritiea  in  the  official, 

*  /  *  .       .  1579 

a.dminletrative,  aiid  office  clerical  categoriea. 


1577.  Interview  with  Akira  Sano,  Equal  Opportunity  Specialiat, 
External  Prdgrama  Diviaion,  UCR,  UKTA,  JDOT,  Mar..  13,  l.ft7S. 

1578.  irf:  •  >  '  ' 

1579*  Title  VI  Survey,*  Fort  Wayne  Transportation  Corporation,  supra 
,note  1527.*  ^  ^ 
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*  In  r^iponse  to  these  recowpenjidtions,  the  transportation  corporation 
only  mperJEicially  detcrlbed  plant'  to  jtake  correctly?  loeasure*   For  , 
example*  *;lth  regard  to  ^JCR^t  £ir«t  recotwDendatlon,  It  stated  that  an  * 
equal  eoiplpyciettt  oppdrtunity  officer  waa  appointed  but  did  not  deacrtbe 
'the  dutlfis  of  the  dffixenr — Ihe  tranaportatlea  cprporaciott  tnerely  noted 


that  the  vas  being  trained  in  her  refponaibilitlca^   In  reaponae  to  the 

•  aecond  racoca«endacioa,  it  prcwniaed  to  develop  an  affirmative  action 

plan*  but  di0  not  make  any  cowmitro^nt- fo  recruit  minorttiea  for  the__,_^™. 
>  *  .      ^  1580^ 

.  official,  adiainlatracive,  or  office  clerical  categoriea,      UCR  did^  .  ^ 

not 'raipieat  further  action^ 

Horeover^  even  vhere  a  recipient  TAakea  a  cosctitment  to^ take  corrective 

action,  VCR  conducts  £ew  followup  reviews  to  ensure  that  this  action 

.IS'^fuXly  carried  out.    In  fiscal  year  1973,  only  Irl  followp  r^ivievs 

vera  conducted.    In  fiscal  year  1974,  10  such  reviews,  were  conducted. 

'    '  •  .  \         ,  1581 

In  fiscal  year  1975,  chrough  laid-Wirch,  o;jly  4  had  Seen  conducted  ♦  . 

Thua,^  in  tsoat  caries,  UCR  has  inadequate  proof  that  recipients  It 

treats  as  bsiing  in  cotapllance  with  Title  VI  are  actually  providing 

^  equal  opportunl^y  ia  mss  ^ansportation.     ,  ^ 


1580,  Latter  from  Heil  Shoher, -Operations  Manager,  Fort  WaynK?uhy,c 
Transportation  Corp*,  to  Harold  B.  WilliamB,  Director,  UCR,  UHTAvsJXW;) 
Kov*  29,  1974*  .  .  » 

1581,  Atttchaettt  4  to  lltrch  1975  VlUlaai  letter,  mixutt  note  1413. 
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tJCR'*  wlliittgness  to  consider  that  oonconsplj^g  rtciplents 


h«v«  wde  Adequate  corrections  and  have  cope  into,  compliaace  caa 
'  be  datpaging,^  Xf  OHTA  crroneoualy  regards  ,  a  recipient  as  beiog  ia  con^ 
pllacce,  not  paly  vlU  the  recipient  be  likely  to  pontinue  its  * 


aiacriminatory  pratetices..lfeit  UKLt'a  de termination  of  compliance 


may  be  uatd  by^  tlt4  x^pifnt  to  avert  the  criticism 
1582 

otberf  who  might  otheruite  have  been  =able  to  bring  about  chan^ 
in  the  dfifcriminatory  practices  of  the  recipient. 


1582«   ?or  exao^le,  prior  to  floating  a  $1  billion  bond  issue,  Chicago  mislead 

U6r  to  conduct  a  review  of  its  transit  system^  The  Commission 

notes  that  if.  UCR  f ipds  the  Chicago  transit  system  to  be  in 

compliance  with  UKTA's.  civil  xighta  requirements,  this  may  b© 

useful  to  Chicago  in  its  response  to  any  minority  citizens  and 

cbmmuntty  groups  vhich  oppose  tfie  bond  because  they  allege  dis-* 

crimination  in  transit  services*  *  , 


^  Chapter  8 

.     ^      ENVIRONM£mL:PROT£bTIOH  AGENCY  (EPA) 

Prior  to  publlcatfon  of  ttii«  report,  tfee  "CowmisRion  proviHed  each  of 
the  yedera  ^igencie*  reviewed  In  the  report  with  an  opporfcinltjr  to 
cowaent  on  the  reXevent  draft  chapter*   Moat  Federal  agenclea  responded  ^ 
by  providing  ite«--by*item  reacti<ma  to  apecif ic  pointa  made  by  thia 
CoBwiaaion*    Iheir  cowdieata  vefe  interaperaed  .through^out  the  report,. 

,    aa  appropriate.    In  contrast,  EPA*  a  letter  reappded  not  to  apecif  it 
atateiaenta,  but  to  tht  gencrer  thruat  of  the  Cotaiiiaaion^s  review,  by 
^aetting^fortK  its  own  Roaition  regarding  ita  civil* righta  reapcmaibilitiea 

^    Therefore,  i?e  have  printed  EPA'a  letter  in  its  entirety,  along  With 
thi*  CoBMil««lon*s  evaluation  of  the  position  outlined  in  that  letter, 
on  the  p«ge«  Ininedietely  preceding,  the  body  of  thl«  chapter.  , 


V 
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V^SBI    united.state?  enVjronmental  protection  agency 

Ouly     1975  .  ' 


OFFICE  OFTHr 

Administrator 


Hr..  aphh  A.  Buggs .  •    ■    •  •  ' 

Staff  O^T^clor*  . 

U.Si  Goinmlss.lor  Pli  Cfvil  Rights         •   ^  ^  ^ — T  

Washington,  D.C.  20425 

*  ■  r      •  *  - 

Dear*  Mr,  Buggs;:  -  -  .  » 

•  ...  '  -  •  ' 

thank  you  for  the  opportunity  to  comment  'on  the  EPA  section  of  your 
upcoming  Report  on  the  Title  VI  enforcement  effort  of  the  Fedeml 
govemment.  ■  "  •  • 

.  I?"  5r5  *°     complimented  on. the  honesty  and  meticulous  detail  of  . 

the  EPA  chapter.   It  is  evident  that*  the  authors  exercisecl  «re*at  care  ' 
-    and  discretion  in -their 'efforts  to.be  fair.  . 

Nptvfltftstanding  their  effort,  however,  we  believe  the  Chapter  distorts 
the  picture  of  the  Agency's  Title  V.I  enforcement  effort  because  it  does 
I?*?  account  the  constraints  of  our  operating  programs  ..which  - 
inhibit  attaijircnt  of  certain  goals  advocated' by  your  reviewers.  " 
'  ■        .  -  *  . 

— As  we  read  you^^^popt.  we  underjStand  the  authors  to  be  assigning  to  • 
this  Agency  responsibilities  which  we  feel  ar«  outside  our  areas  of 
•authority  -  responsibilities  more  pertinent^to  Federal  agencies  pro- 
viding assistance  to  housing  and  comnunity  development.  We  believe 
the  report  shpuW  give  niore  recognition  to  the  fact  that  EPA  is    ^  . 

•  essentially  a  pollution  abatement  agency  and,  as  such,  is  to  be  disting- 
uished from  all  agency  principally  concerned  with  coimunity  development. 
The  diffenjence  15  important  because  of  thia  difference  in  proximate  gqjls 

^   and  behefi claries.  *  Pollution  control  programs  mandate. change.  Cbmmunity 
development  programs-are  optional.  Pollution  control  programs  deal  " 

•  with  what  must  be'done  to  overcome  existing  public  health  and  environ- 
menUT  hazards.  Community  development  programs  deal  with  what  is  desirable 

.  -  discretionary  matters  that  will  enhance  a. community  but  fiiitd-not 
necessarily  be  uhdertakerHis  a  matter  of  national  priority,  this 
-difference" In- thrust,  wef  think,  makes  a  great  deal  of  difference  in  what  ' 
should  be  expected  from  the  two  agehcle?  and  their  programs  when 
evaluating jthftlr  capabilities  and  responsibilities  under  title  VI. 

3,  ^  ,  -1  


In  your  re^rt  -  is  the  JJuniclpal  Wastewater  Treatinenf  Works  Cpn- 
strticfci on  Grant  Progr^.  that  program  jiccounts  for  over  90-percent 
-of  the  Agency's  budget.   It  was  originally  created  in  1956  and  was 
ta11or6d  entirely  as  a  public  health  measure.  Subsefluently.  it  was 
^nd^  to  include  environmental  considerations,  but  it  was  never 
translated  into  a  cpiimunit^^  • 

Efforts  were  made  at  the  outset  to  include  thejirogram, with  the  ieiter  ' 
*an<(  water  programs  of  the  Housing  and  Home  Finance  AgeHey,^on|^t^v 
the  bredecisssor  agencies  pf  'the  present  Department  of  Houtinsf.  and. Urban 
•Developmeht,  Neither^he  original  placement  eff  opt  nor  subsequent 
kttampts  to  transfer  it  were.successful  because  the  goals  of  the  pto.^ 
programs  and  agencies  always  have  been  recognized  as  being  different.  . 

DHUD's  programs  are.lncldental  to  public  health  and  environment 
cohsiderttion^.  With  EPA,  such  considerations  are  primary.  xDHUO''s 
prime  btneficiarles  are  the. coninuni ties  rec*iving- their  assistance.. 
Under  the  Construction .Grant  program,  EPA'srprimary  beneftclaries 
are  the  people  of  the  United  States  (thrdugh  obtaining  clean  witers) 

^nd  the.  downstream  cbmmurilties.  Ihat  is^why  the  prprmtecame_a_  

necessity  in  tU  fit^t  place.  .CortBUSLi-l^s  wpuld  sewerthftir  own 
residents  but  would  not  vote  funasto  trieat  the  sewage  collected; 
Rather,  they  dumped  tliMr  wastes  untreated  lijto  the  nearest  convenient 
waterway,  letting  the  downstream  comnunltles  worry  about  their  pwn' 
watv  siJpplies.  As  a  result,  the  Mtion's  waterways  became  a  public  • 
health  hazard  and  the  Federal  goverrfment  had.  to  exercise  its*  national 
■jurisdiction  to  attack  the  problem*^ 

In  -addition  to  the  incentive  of  our  grant  program,  of  course,  the 
Federal  Water  Pollution  Control  Act  aisa  has  provisions  for  the 
etftablishment  of  water  quality  standaWs  and  for  enforcement  pro- 
cedures  with,  sanctions  where  poliators  do  not. act  to  correct  polluting 
discilrges .   During  operations"  under .the  Tederal  Water  Pol 1 ution  Control 
Act,  numerous  instances  have  occurred  where  pur  incentive  g^'apt^njve 
not  been  sufficient  motivation  for  comnunltles  to  provide  ,trei[tment. 
or  to  provide  the  degree  .of  treatment  found  necessary  by  the  Federal 
government  to  abate  area  water  pollution,  and  enforcement  proceedings 
by  this  Agency  have  teen- requirfed.  ,  I  mention  this  to  illustrate  that 
'.despite 'the  relatively  large  appro|ir1aMons  we  Kaye  fpr  grants,  our 
Agency,  really  is  more  of  a  qUasi -regulatory  agency  thin  a  coinmCinity 
development' one.,  •   '     .  .  .  .  . 

We  think  your  critical  standard  with  respect. to  our  responsibilities 
•under  Title  VI  would  be  different  if  you  view^  our  activities  more 
in  that  light  and  less  -  as  your Yeport  seems  to  imply  -  as  a  dis- 
cretionary comnunlty  tool.   Specifically,,  we  think  the  standard  you 
set  -for-.us -on  page  405  woulfj.  then  be  modified.   ("EPA  thus  has  a  major 
responsiliility  under  Title  ,VI  to  ensure  that  action  Is  taken  to  reverse 
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..1  of  not  provJding  minbrlty  conminitles  with  sewers].":) 

■.  *  Perhaps  k  h^ye  misread,  your-  intttiU   If  you  are  saying  that  EPA  has  a 
iMjor  respohslBIl i^y  to  be  sure  .that  no  dlisiSPlmihatloh-  occurs  in  the. 

o^-services  or  l^f^fts  under.  Its  pj^tams,  than  we  agree.  - 
s^ing- that lie^aye  a  . responsibility  .to  go^^b^^^ 
5r?J«?*  |o  P»?fivibus  discrif))Jhatory  practices,. w*  hesitate. 

- »  That  coijid  be  true^  arid  it.c«j*El  nol,  depending,  oh  circumstances.  The 

r     |f?»yi  !?x«»:c««r'you  0^ 

,jk)int,:..        j^'^^y-::-^  "  ^  - 

.  In  the  Sealy  else  the  obVfous  heatth  hazard  caused  by  the  ove»^f1ow>of 

residents.  The  co>np1aint;arose  under  Title  VI .  ^"l^t^was  redressed 'finder 
thf  Federal  Water  Pollution  Control  Act;  Frankly,  had  a.  health  hazard 
or  serious  pdllutiOn  problem  not  been  shown  to  haVe  existed,  it  Hi  ' 
'  questionable  whether  we  could  have  forced  the  Cfty  to  revise  its  plans 
to  provide  sewerage  to  its  minority  section-  contempor^irieouisly  with 
.construction  of  Its  isewage  treatrnent  works. simply  because  Original  plans 
did  not  call  for  sewerage  for  the  minority  population.  We  were  providing 
no  financial  assistance.jto  that  portion  of  the  City's  projiect  and  at  that' 
time  had  no  authority  to  provide  assistance  "for  col  lection  lines.  Our 
prime  responsibility  then,  as  now,  was  to  ibate  existing  .pollution.  If 
,   failure  to  sewer  the  minority  community  contemporaneously  with  construc- 
tion of  the  City's  $ewage  treatment  works  did  not  add  to  the  City's 
pollution,  would  we  be  justified-iri  withholding  our  grant  if  the 
^  comBwnity  did  not  amend  its  project  to  include"  contemporaneous  sewer 
construction  for  thie  minority  community?  Or  could  we  accept  an  agreement 
on  the  part  of  the  City  tb  undertake  proximate  sewer  construction  for  the 
minority  community  and  continue  funding  for  the  treatment" works?  As.it 
turned  out,  of  course,  neither  course  was  followed.  The  obvious  existing 
.  public  health  hazajy?;  caused  the  State  to  require  the  City  to  revise  its 
\     consti^Octipn  plans^and  the  minority  comnunity  was  sewered, 

T^e  Sealy  case  also  illustrates  that  point  Mr.  Ruckelshaus  made  in  his 
appearance  before  your  Commission  in  I97tl.  EPA  has  a  mandate.  Title, VI 
*  presents  a. mandate.  ''It  is  to  be  hoped  that' both,  can  be  carried  out  with- 
out.^ohfjlipt.   Whf%a  conflict  occurs,  the  result  will  have  to  be  worked 
^j.';  -out  bh  a  case  "tpgiiise  basis.  . 

Under  tht  1972- Anjendments  to.  the  Federal  Water  Pollution  Control  Act  we^ 
wefe-  giyen  authorJty.to  provide  grant  assistance  to  sewage  cellisctlon 
Tine  construction.'  This  has  been 'Usid:.lplrinsily  because  of  the  Agony's 
view  t>iat  more  pollution  abateiiient  is  obtained  foj  less  money  through 
other  facilities.  The  enclosed  Water'  Strategy  Paper  may  give  you  a 
„__fettter  picture .of  how  the  Agency  views^its  resporisi bill ties  under  the 
 WaterProgram::indrthc:aoxl5i,"lt";ias.s  thim.        ~  \   
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— -This-1eads^-us--back-tfr^'the"CenferaV-ques.t^^       If-you^-are-^ugae^feint  that 
m  have  a  responsibilHyj  over  and  beyohd  pollution  control  considerations  , 
.  to  see  to  the  sewering  of  minority  cooiftuni ties  -  even  wjth  our  new 
collection  Tine  authoHty  r  we  believe  you  are  asking,  too  much.  General 
sevieHng  we  see  as  a. responsibility  of  conrouhfty  development. programs. 
EPA^becomes  a  part  of  the  matter  when  we  enter  the  picture  with  pollution 

^  abateoient  assistance.   But' only  a  part,  ke  do  not  consider  it  as  pur 
major  responsibility  to  see  to  the  sewering  of  minority  communities 
nationwide^isrespective  of  pollution  abatement  considerations.  But 
perha^  t^  is  hot  what  you, meant. 

'  •  Wiih' respect  to  our  respohsibilitiei  under  Title, VIII  of  the  Civil 
#l^ightS -Act'of  T968i,  we  note -that  your  reviewers  omitted  key  words  from 
the' requil^nt^ 'of- that-'Act -which  may  have  led  them  again  to  distorted 
..^^c<melUs4ons~about  our-responsib.iTit1es.  'On^^^^^        of  the  report  they 
describe- Title  Vlll-  as  requiring  .all  Federal  agencies  to  administer 
their  programs  affirmatively  to  further  the  purpose  of -fair  housing. 
The  omitted  words  are  "programs  relating  to  housing  and.  urban  development 
...  ."  He  think  tfie  qualifying  words  ^na.de  a  significant  difference  and 
our  reading  of  the  background  of  the  adoption  of  Title  VIII  and  its  sub-  ^ 
sequjent  iH^lemehtation  by  DHUD  persuades  lis  that  EPA's  ftuniei pal  Waste- 
water Treatment  Works  Construction  drant  program  is.;not  such  a  program  . 
within  the  strictest >intrepretation  of  the  term. 

Again, we  think  part  of  the  confusion  comes  from  the  fact  that  EPA's 
construction  gf ant  program  is  often  classed  together  generally  witfr 
OHUD's  sewer  and  water  programs.  .These  latter  programs  are  covered  by 
title  VIII.   It  seems  entirely  reasonable  to  assume  that  EPA'S  Municipal 
Wastewater  Treatment  Works  Construction  Grant  program  must  be  covered,  too. 
But  our  reading  of  the  background  leads  us  to  believe  our  relationship 
with  those  programs  is  more  coincidental  thhn  direct.   We  believe  it 
overstresses  the  term  "related"  to  say  that  because  the  EPA-assisted 
facility  connects  to  such  projects,  the  EPA  program  thereby  becomes  a 
'^housing"  program  with  the  intent  of  Title  VIII.-- 

As  a  pollution  abatement  agency  with  a  special  mandate  of- our  own,  we 
most  emphatically  do  not  believe  we  properly  may  adept  the.  affirmative 
action.-WhIch  you  have  suggested  for  us  pursuant  to  Title  VIII:  unilateral 
withholding  of  our  tfdatment  works  construction  grant  assistance  .from 
•  comnunities  which  are  charged  with  having  exclusionary  2omng  ordinances 
precluding  location  of  low  cost  and  medium  income  housing  within  their 
jurisdictions^   That  presents  the  same  conflicts  mentioned  by  Mr.  Ruckelshaus 
with  respect  to  Title  VI  affirmative  actidii. 

We  ca>i  envision  a  situation  where  the  U.'S.  Justice  Department  might  request 
oUr  assistance Jn  an  associated  Federal  effort  to  treat  with  such  a  problem. 
We  undoubtedly  would  give  careful  consideration  to  such  a  request.  Similarly, 
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4)«s->#Mld-5ivi^-eai^u1-cons1dteMt^  f  or  cooperatlonDrr  "  — 
the  part  of -DHUO.  But  In  the  ibsence  of  a  Federal  policy  directing 
such  suspension  of  assistance  as  a  sqpervening  program  mandate,  we 
.must  continue  to  be  guided  by  our  principle  program  mandate  which  Is 
pollution  abatement. 

.•■**■  '"' 

Overall,  as  we  said  at  the  outset/your  report  is  substantially  fair. 
Only  in  the  two  basic  instances  cited  herein  Would  we  seriously  quarrel 
with  your  conclusions.   In  some  instances  we  feel  we  might  be  entitled 
to  more  credit  than  you  have  given<  but  that  may  be  a  personal  rather 
.  than  an  objective  judgment.  ^  .  \ 

Thank  you  again  for  this  opportunity  to  cownent  on  your  report.  He, 
regret  we  did  not  have  more  time  to  prepare  more  detailed  towtiehts,  but 
what  we  have  written  covers  our  principaT  concems-with'the  report. 

Sincerel^yours 


(Mr,)  Carol  M.  Thomas, 
Director 

Office  of  Civil  Rights  (A-IGS) 


\ 
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'  '      -  '. 

U.S.  CO»«SSIOM  OH  CIVIL  felC»TS  REPLY  10  CAKOt  M*  THOMAS •s'lETTEH 

'* 

* 

'  ^'  OP  JULY  8^  ,1975 

Title  Vl  unequivocally  atmtes  th»fe  no  one  ihall  be  excluded  from 
p«rtlcip«tloD  in  any  federatlY  «ssitted  program  because  of  race  or 

>  * 

?* 

etiiali  origin.    Title  VI  alio:  clearly  direct*,  each  Federal  agency 

adHinlstering  such  a  progra&Ho  enforce  that  prohibition,  have 

:^  z  f ound>  boneverr  that~6PA^-prwlde»^j5mda^4jo-«ftl^pal4l?^  ^ 

 ^ 

taking  adequate  a taps,  to  ensure  that  they /are  in  conpliance  With 

/ 

Title  VI>  and  ve  have  concluded  that  EPA  has  been  lax  in  executing 
its  Title  Vi  iMmdate*  ^ 

Mr-  ThoBMis'  letter  attenpts  to  justify  EPA's  practices  by  con-  , 
tending  that  there  it,  a  conflict  between  EPA^s  civil  rights  and 
pollution  abatement  mandates^  which  must  be  resolved  on  a  case-by^* 

case^ais.    We  strongly  disagree  With  EPA^a  position.    The  Title  VI 

^  \ 

mandate  li  to  be  enforced  by  each  Federal  agency  simultaneously  with 

1 

its  mandate  to  administer  the  programs  it  fundi*    We  Interpret  EPA's 

* 

position  as  tantamount  to  saying  that^^in  the  face  of  environmental 

considerations,  EPA  may  see  fit  to  weaken  or  even  abandon' civil  rights 

standards.    We  flAd  nothing  id  EPA's  mandates  which  would  authorize 

'  the  dilution  of  EPA's  ciyil  rights  obligations' in  any  case. 

# 

• 

.^V^  central  point  of  disagreement  between  EPA  and  this  Commission 

concerns  wbat  is  required  of  EPA  to,  ensure  Title  VI  compliance. 

Mr,  Thomas'  letter  affirms  EPA' s  duty  to  be  sure  that  no  discrimination 

occurs  in  the  provision  of  services  or  benefits  ^nder  EPA  programs. 

This  statement  is  temperied,  however by  EPA' a  qualification  that  it  - 

^  AT 

6j2 

t  » 
* 

• 

 JmgitaiteitJt^  — 

reverse  previoos^iscriminetory  practices.  ,  This  qualification  undermines 
EPA' 8  affirmation  of  its  basic  duty  to  ensure  against  nondiscrimination 

lei  Its  programs*    It  also  is  contrary  to  EPA* a  Title  ^ft  regulation^ 

*  *  1^ 

(40  C.F^^R.  i  7)  which  requires  that  EPA^ecijpients  take  affinhative 
action  to  ovcrcoiae  the  effects  of  past  discrisiir^ion.  - 
,   EPA  cannot  eliminate  discrimination  in  the  programs  it  funds  unless 
.^JjLjm!^JLJkl^^  pya<;tices  ay^  alyo  ^ 


eradicated^    For  example,  vhere  a  municipality  has  failed  to  provide 
sever  services  to  minorities  living  within  its  boundaries,  while  at 
the  same  time  providing  sendees  for  nomWtaorities,  discrimination  will 
continue  until  minorities  are  also  served.    The  fact  that  a  decision  not  to 
proviJfe  sewers  in  a  minority  commuhity  may  have  been  made  prior  to  the 
municipality's  receipt  of -KPA  fixnttn  in  no  way  lessens  the  present  eflfects. 
ftf  t!hii  discrimination.    If  EPA  funds  such^a'  jurisdiction  without  requiring 


that  it  take  steps  to  eliminate  the  discriminatory  effects^  we  believe 

that  EPA  would  be  providing  those  funds  ia  violation  of  Title  VI. 

J 

Another  major  point  of  disagreement  concerns  EPA's  ability  to  invoke 


its  Title  VI  enforcement  authority  where  Title  VI  violations  have  been  founds 
Mr.  Thomas  refers  to  th^problem  noted  by  William  D.  Ruckelshaus,  Administra* 
tor,  EPA,  in  his  1971  testimony  before  this  Comnissiont  that  a  conflict  arises 
when  Title  ,VI  requires  fund  j;ermination  because  to  dLnvoke  that  remedy  might 
crlppte  a  !f«elpient's  ability  to  comply  with  environmental  standards. 
Although  under  the  Eedi^r^Uiater  Pollution  Control  Act,  EPA  has  authority 


to  enforce  compliance  with  those  environmental  standards,  ^fc.  Ruckelshaus 
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notfd  that  a  pi^oblesit  arlitt  because  the  etiforceoent  proceea  under  that 
aet  is  too  lengthy  to  dbable  EPA  to  requlrj^|)roi!^t  coxirectloa  of  critically 
haaatdloua  eavironiseatall  conditions*   Thus  each  conditioi&s  might  prevail 
if  BPA'a  funds  Vera  vltndravn* 


He  believe  that  .thire  my  he  i  solution  to  this  prpbfe^,  *  Ihis 
Coi«askioricholds  that       Title  VI  reotdy  of  fund  termination  is 'generally 

i«^«Cth*  elteiciitive  p«5Eitted  under  *a5at  title  o£  reltrraCibb 
the  Departjseht  of  jtitt^cV  for  appropriate  civil  action.  Nonetheless, 
as  v%  have  noted  in  ChaptLr  I  of  this  report,  such  a  referral  may  sotaer 
tines  be  an  appropriate-  rtoedy.    Ihis  inay  veil  be  the  case  where  there 
is  noncompliance  with  Title  VI  and  EPA  has  determined  that  fund 
termination  would  have  an  kiaaediat'ft  detrimental  iff  feat  upon  the  health 
of  the  public.   We  believe^  however*  that  itr  is  the  intent  of  Title  VI 

that  tha  rittisdy^i>f^^und^>^itjifcion  baH^sed-icwany-cases-of  -civil  ^ 

1 

Tights  noncompliance  ixt  wfalj:h  fund  terpjhatlon  would  not  create  such 
a  critical  situation.  < 


'  Rl'ghtt  Act  oi  1966.   Tielt  VIIl  requirep  agenclei  to 

«dAlnitt«r  th«ir  progsraM  relating  to  houiing  and  orbau  developnfeeit 

,m£flin*itivaly  to  furthar  tha  purpoatf  of  fair  houffos*   Mr.,  rhomp^u 
lattar  atatat  that  EPA*  a  Waatawaur  Treatwmt  Brograa  U  not  it-  prograci 
ralatlng  to  houaing  and  urban  davelopment  within  tha  atrictaat 
Intarpntation  of  tha  tan.   Wa  ballava  thap  a  libmral  eonatructioa 

J-j>tJltl^Vnt~^  aeva^ 
traatiamt  la  aatant'ial  for  th%  davalopnant  and  nalntanance  of  urban 
araaa>^  and  thua  it  ia  claar  that  avan  ^thin  the  atricteat  oaanif^ 
of  tha  tarm  "program  ralatlng  to  houalng  and  urban  devclopoent,"  \ 
it  ia  cQvarad  by  Titla  .VIII.  . 

EPA  hap  baco«a  atymiad  by  a  nuc&cr  of  obataclca  to  the  affactive 
asacution  of  ita  civil  ?ighta  raiponaibilitiaa.   Although  we  know 
thaa«  obataclaa  ara  a.rioua/w«  believe  tljat  EPA  haa  m  obligation  ^ 

-..^^^  ^  , —      -  -  -  I     -  ^-  <r 

to  daibanidna  how  they  can  be  overcooe.  None  of  thea  excuies  EPA 
,  *  *  >  * 

from  diachaiging  ita  civil  righta  ,dafciea. 

ve  xtfy  to  Mr.  ihorai*' stitenient:  tiiitt  EPA»« 

'  b«n«?i61*iri«»  «ri  th«  people  of  the  United  Stetee.    EPA  ehould 

keep  ia  mtnd  tliet  the  people  of  thle  country  ere  not  only  the  people 

who  -ara  currently  hanafiting^f rem  federal  prograaa,  but  Alao  rainoritiea 

who,  bacauaa  of  diacriaination,  have  not  been  able  to  receive  Federal 
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benefit! r   At  discusaed^core  choroughly  in  the  ensuing  '  ^pter^ 
ttnUe»  HP^  tekes  positive  stept  t0^4n8uce  an  end^to  the^dystemic  , 
•  diectianinAtlofl  which  has  resulted  in  Inedequsie  scweT  services 
.  in  asny  a^ritji^^connsunlries,  EPA  will^he  xesponsible  for  perpetuating 
^that  dlscrl»ineti^« 
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I,   Program 'and  Civil  Rights  Responsibilities  ' 

A*,^  Wastewater  Treatment  Construcfcloa 

,  *    The  Tsajor  EPA  program  covered  by  Title  VI  of  the  Civil  Klghts  Act  of , . 

1383      -         -  .  i584, 

1964        Is  the  Wastewater  Treatment  Coiistructlon  Profjraa',  '     which  pro- 

vides  assistance  to  State  and  locai  governments  for  the  construction  of 

sewage  treatment  facilities.    From  the  Inception  of  this  program  until 

mid-i^74,  15,200  projects  had  been  approved  and  a  total  of  $8«2  billion  , 

1585  ,  ' 
had  been  disbursed  in  the  10  re|ions#    '     Under  !d.tle  VI, -EPA  is 


1583.  42.U.SX.  S  2000d,  et  seg.,,  (1970).  EPA  Title ^VI  regulations  are  / 
published  at  AO  C.F.R.  S  J.l,  et  seq.  (19?4).  \  ' 

1584.  Water  JPoUution  Prevention  and  Control  Act  of  1972,  33  U.S.C.A.^ 
5  1281,  et  segL.  (Cum,  1975)  amending  33  t/^S^C.  §  1281  et  se^.  (Supp. 
llj  1970>.  .The  Wastewater  Treatment  Construction  program  was  de'signed 
to  assist  State  and  local  goyemments  in  the  construction  of  publicly- 
owned  sewage  treatment  works.    Such  works  include  sewage  treatment 
plants  *and  trunk  lines  which  taay  serve  all  or  portions  of  Individual 
communities,  metropolitan  areas,  or  regions.    Collection  lirfeS  which 
connect  areas  with  the  trunk  line/ sewage  treatment  plant  are  financed 

by  the  areas  themselves  or  with  assistance  from  the  bepartmcnt.^of^ousing 
and  Ur^an  Development*    BFA*s  prograias  are  listed  and, described  in  EPA, 
Federal  Assistance  Programs  of  the  Environmental  Protection  Agency 
(December  1974).  -  -  " 

1585.  EPA's  regions -are  the  lO  standard  Federal  regions  (see  map  on 
P*  127  supra) .   During  this  time  period,  in  the  regions  ^^sited  by 
CoBmission  staff,  the  funding  as. of  mid-1973  was  as  follows:    Region  I 
(Boston)  funded  687  .pr6jects,  granting  a  total  of  $569,061,906|  Region 

.V  (Chicago)  funded  2,410  projects,  granting  a- total  of  $1,0.61,780,748; 
Region  VI  (Dallas)  funded  1,832  projects,  granting  a  total  of 
$473,483,147;  and  Region  X  (San,  Francisco)  funded  895  projects,  granting 

"a  total  of  $493,731,643. ' 
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respmislble  for  ensuring  that  there  is  no  discritoination  on  the  grounds 

of  race^  color »  or  national  origin  in  any  projects  receiving  funds 

*  *  '     \  *  ^  *. 

tender  «the  M&stewafcer  Tteatiaeat  Construction  .program. 

N  ;  1586 

^    Minority  co^nitles  are  often  not  served  by  sewers.  Their 

laictc  nf  sewer  services  has  generally  been  part  of  a  larger  ptoblcisj: 

Hinoritiei  have  traditionally  received  inferior  publit  services  as 


a  result  of  systemic  discriiainatlon  which  pervades  tfyi  bperations 

 .   .  '  \/ 

1586 #  Aa  of  the  1970  census  there  w^re  19,511, 40^1housing  units,  both 
occupied  and  unpccupied,  which  were  not  connected  to  public  sewers*- 
29  percent  of  the  total  housing  units  in  the  ^untiiQr,  The 
vast  iaajprity-r-altaosc  75  percent-^of  ^the  umrewered  homes  were  in  ^ral 
areas*    The  hooes  of  over  90  percent  of  all  blacks  living  in  rural 
*«reas  were  not  conjdiected  tc  sewers,  as  co6paredi  vl^th  80  percent  of., 
the  total  rural  poj^ulation.    There  are  Ati  coopariible  nationwide  figures 
in  the*  1970  ctosus  for  prrsons  of  Spa;4*>h  spealdLng  background,  but 
looking  at  certain  counties  in  Texas^  which  have  high  KsxiciaA  Aserican 
populations^  it  can  be  seen  that  l^k  of  sewer  facilities  is  a  ^sore 
severe  problem  for  persons  of  Sp^ft^sh  speaking  background  than  for 
Anglos.    For  example,  in  Hidalgp  County,  which  is  70  percent  Spanish 
speaking  background,  homes  of  yooly  63  percent  cf  the  Spanish  speaking 
background  population  wera  cp^nnected  to  a  public  sewer  as  compared 
with  96  percent  of  the  tton-^panish  speaking  background  population. 
SlsilarXy,  in  Cameron  Coup^,  which  is  65  percent  Spanish  speaking 
"bacfcgrdund,  hoaes  of  only  75  percent  of  that  population  were  connected 
to  a  public  sewer  as  cotapared  with  homes  of  96  percent  of  the  refit 
of  the  population  in  the  ccJunty*  <  *  ' 

Native  American  households,  too,  were  infrequently  connected  vith  a 
public  seveir;   Only  10.4,385  (57.7  percent)  o6  the  180,849  Native 
American  households^  in  the  country  were  connected  with  a  national  average 
of  71  percent*    No  comparable  data  on  femaie**headed' households  are 
available  firoa  the  1970  census. 
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•    '    '  1587 
State,  aat;  local  government?.        JEPA/fehus,  has  a  soajor  responaiblUty  ' 

undeir  Title  VI  to  ensure  that  action  Is  taken  to  reverse  this  pattern* 

In  recognirittg  its  duty>  EPA  has  focused  pritaarlly  on  whether  iti  '-f^ 

*  *  '  •  ' 

Recipients  have  provided  minorities  within  their  jurisdictions  with  • 

158S    •  ^       ^  ^  .  ' 

th^  option       of  having  their  homes  connected  to  a  sewer  line» 

EPA  also  has  a  responsibility  to  ensure  that  conditions  such  as 

the  lack  of  fair  housing  laws,  absence  of  a  fair  housing  agency »  or  ^ 

1589  ^ 
the  existence      exclusionary  «onl^g  ordinances       do  not  contribute 

to  the  .effective  exclusion  of  minor! tlejs  from  EPA  assistance 

hy  aiding  their  exlusion  from  a  comiamnity  which. Ms  applied  for  or 

receives  EPA  assistance «^  A^  of  March  1975 »  EPA»  however,  had  not 


1^87*  See^  e,g.,  Hawkins  v.  Town  of  Shaw,  mssisslppi,  437^ 'F,2d  1,286  (Sttt 
Ctr«  1971);  Selnjoift  Improvcnent  Ass'n  v«  Dallas  County  CoS^^ST^T^^FriSup 
>477,  {S,D.  Ala<  1972);  Davis  v/city  of  Sanford,  Cir*  No*  70-^172  (N.D*  Ha* 
1972);  and  Fairfax  County-side  Citizens  Cootb.  v.  Palrfax  County  Cir»  No. 
336-7aOA  (E.D.  Va.  1972) •    See  also  Hadnott  v.  City  of  Prattville,  309 
F.^  Supp.  967  (M.D.  Ala,  1970). 

1588^  If  minorities  elect  not  to  avail  theaselves  of  this  option  be- 
cause it  is  costly,  EPA  encourages  the  recip^i«nMur4sdlctibns^4io  

provide  a  more  manageable  payment  plan,  for  example,  to  assess  payments 
for  sewer  service  according  to  salary  and  adjust  jpayrae:its.  over  a  longer 
period.    EPA. generally  does  not  follow  up  to  ensure  that  such  arrange- 
ments have  been  made  or  that  cltixens  have  taken  advantage  of  them. 
Telephone  interview  with  Fdgar  Jenkins,  Director,  Compliance  dIvIsIop, 
Office  of  Civil  Rights  and  tirban  Affairs,  ^EPA,  Nov*  19,  1973,  This 
issue  is  discussed,  further  on      iS31>  infra* 

I589t  Such  ordinances  include  those  which  limit  the  construction  of 
ttult^-dwelling  '^Its,  specify  a  minimijm  acreage  in  the  construction  of  private 
housing,  and  limit  occupancy  in  private  dwellings  to  persons  who  are  related 
by  blood  or  marriage,*  The  exclusionary  effects  of ^zoning  are  discussed  in 
U.S. •Commission  on  Ciitl  |tlghts,  Understandlnft  Fair  Housing  4  (1973),  and 
Equal  Opportufiifcy  in  Suburbia  30  (1974) .  ^ 
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y«t  fuUy^  recognised  thi»  role.         Several  V««r«  Mrller,  EPA  gave 

contldetation  to  whether  'or  not  It  could  provide  assistance  to 

jtiriidicttona  yith  zoning  ordinances  vhich  effectively  excluded  low- 

Incope  houainf ♦    It  con<U.uded  tMt  Title  VI  does  not  prohibit  'such 

'maaiatance*  r.Thia  iaaue  arose  as  a  result  of  coapliints  in  tvo  regions* 

.  In  Kegion  I,  complaints  against  the  local  govemments  of  Darien, 

^  caiitonbury,  arid  Avon,  Connecticut,  because  of  tTTcIr  j^ttuiflWAty^    "  ' 

aonitig^ordlnancea  were  ^brought  to  ^A*s  attentidn  by  the  Connecticut 

Coanissltdnn  on  Huaan  Kights  and  Opportunities*    fgPA's  Regional  Counsel. 

^  ^   :  1590 

ruled  tbaj:>conatructioYv  grant  awards  to  au^h  cofisaunitles  vould 


1590*  In  1973,  one  of  the  cities,  Avon,  Connecticut^  filed  an  application 
itirEPA--foirlr  grant  of  $2,212,800.    E?A  reported  that  if  the  grant  appH- 
dation  ma  othervise  satlafactdry  in  view  of  the  Regibnai  Counsel's  opinion 
that  title  VI  vas  no  bar,  there  nould  be  no  reaabri  not  to  make  the  requested 
grant  offer.    EPA  reiponae  to  April  1973  Conadtssion  on  Civil  Rights 
quastiottnaixe,  contained'  in  a  letter  fro»  Wiliia»  !)♦  Ruckelshaus#  Administrator, 
BPA,  to  Stepfien  Hom^  .Vice  Chairaan,  O.S*  Constlaslon  on  Ctyll  Rights,  June  8, 
1973  [hereinafter  cited  as  BFA  rasponsej.    »i  Ai>rH  1974  EPA.awarded  $2»2 
sijllion^  tK)  Avon  and  $3.  3  stillion  to  Glastonbury>    Interview  with  Edgar  Jenkingj, 


Ds^reetor,  and  Richard  Risk,  Title  VI  Program  Officer,  and  Frances  Adklns, 
Cblpllance  Specialist,  Compliance  Divlaion,  Office  of  CtviX  Rights  and  Urban 
Affairs  Office,.  EPA,  Sept*  5,  1974.      ^  4 
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'     "not  vl61«t«  Title  VI.         Although  the  Kegionel  Counsel's  arguments 
were  veik,         EPA''8  Wephlngton  "Office  of  General  Counsel  has  not*  , 


1591.    Meaor|nduk  from  Thomas  B.  -Bracken,  RegiDA&l  Cdunsel»  Boston  Regional 
«pf flee,  .to  Richard  Rl8k|>  A*«iot»»t  Dlcector,  Office  of  Equal  Opportunity, 
EPA,  feb.  t,«d972.  '  ,  •      .         .      ;  ' 

1592.  Aa  m  tmfla  for  this  arguacnt  that  exclusionary  Zoning  .does  not  fall  with- 
in the  purviev  of  Title  VX>  the  Regional  Counsel  stated,  for  exanpley  that  in 
a  recent  catfe  the  court  held  ^hat  no  ^tle  VI  issues  were  raised  by  an  ex- 
clusionary toning  ordinance^    Southern  Alameda  Spanish  Speaking  OrganiMtion 
V.  City  of  Uriion  City,  Ca.,  314  F*  Supp.  967  (NvD.  Cal.  1970),  afTd  424 
r*2d  291  (9ths  Cir«  197p)«    The  Ibegional  Counsel  does  not  make  clear  that  the 

plaintiffs  in  this  case  were  attcuqitlng  to  sponsor  a  federallyrassisted   

housing  project  which  had  bSeea  thwarted  by  a  cltywide  teferendun  concerning 
a  zoning  ordinance,  and  that  the  reason  for  the  court* s  holding  was  that 
there  was  tto  allegation  of  discrlml^tlon  in  a  federally-assisted  project. 
The  court  found- that:  ^  '        *  . 

^  There  is  no  issue  here  concerning  racial  discrimination 

against  plaintiff  under  program  or  activity  receiving 
Federal  assistance.    The  only  program  or  activity  in- 
volved is  the  proposed  housing  project' of  the  plalhtiffs 
themselves.    At  972*  . 

Thus,  the  inapplicability  of  Title  VX  to  this  case^han  llttxl^e  bearing  on  the 
question  whether  or  not  water  and  sewer  funds  ^hould  be  prov;jlded  to  a  Juris*- 
diction  where  it  iis  clear  that  minorities  would  be  excluded  from  the  benefits 
.ol..Jhaae,jatmicipalJM^ 

For  a  furttter  discussion  of  exclusionary  zoning  as  it  relates  to  title  ^Vt, 
see  letter  from  Feter  W.  Gross,  Assistant  General  Counsel,.  U,^^^o]flodsslo^ 
on  OfVil  Rights,  to  Richard  Risk,  Chief,  Title  VI  Con^liance*  Branch,  EPA, 
Mar;j,.14,  1972.  .  ^       ^  ^ 

■     ■    ■  ? 


I. 


621 


ERIC 


Issued  a  legal  opinion  on  this  matter*    BPA  officials \conslder  it 

'  •   ;  ^    '  ,      1593  ^ 

la  closed^iln  Jlight^of  the  Regional  Counsfel^s  opinion*  :  / 

"  '    ,  >  \      '  ' 

 WBK  j  us  tiMedHlrte-po6j:feion-4n^agt--4>y^-t  ~ 

natton'al  policy  barring  Federal  assistance  to  conwunitles  that  ban  low- 

1594    -  .  ,    ,  .  • 

-Incpme^housing.  EPA  noted  that  such  a  policy  might  appropriately 


be  promulgated  by  the  Department  of  Hpuslng.and  Urban  Development  (HOD) 
liecause  of  its  iead  role  in  the  t^ederal  fair  housing  effort  under  Title 
VIII  of  the.  Civil  Rights  Act(^^6JB|^j 
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1593uTeJLephone  interview  with  Edgar  Jenkins,  Director,  Compliance  ^ 
Division,  Office  of  Civil  Rights  and  Urban  Affairs,  EPA,  Nov,  -29,  19M 

1594#  In  fict,  Preatident  Kixoii'iB  1971  fair  housing  message  (StataiJent  by 
the  Frcsi^^nt  on  Federal  Ppllcie^s  R^ative  to  Equal  Housing  Opport^ity,*^ 
June  ll,'^r971)  was  interpreted  as  indicating  that  the  Nixon  administration 
would  not  interfere  with  any  local  zoning  laws  wjiich  had  th^  effect  ,of 
excluding  racliO.  or  ethnic  mihbrifies  for  economic  reasons •  Congressional 
Quarterly  Weekly  Report  2362  (Nov:  13;  1971).     '   ^      '     *        >     '  "  ^ 

1595»    EPA  response,  supra  note  1590.  ^ 


civil  right*  iUff  JwAer^  ««t  vith  HOD  of^lcijqii  responsible 

for  i«pleiseitt«tion  of  Title  V^IH  to  discMss  iptclusionery*  foning^  EPA 

ifumifhed  MUD  copies  of  its  sUtutes  end  reguletions  end  expleined  the 

operetions  of  i^wasteweter  t^eet«ent  woilal  construction  grant  program 

"ih  W  cffort  tor  olA*l  edvter  ]>n  hov  to  di^il  with  these  cases.  However, 

EPA  reported  that  it  has  not  received  an  opinion  from  HOD  on;how  to  pro- 

1596  '     \     '         "      /  . 

eeed  in  this  area.  • 

EPA*  s  view  of  its  dvp.  role  in  this  issue  has  been  excessively  re- 

strictive*  ^Ihe  ^eition  of  whether  or  ncTt  financial  essistance' should^  be 

;^graiited  to  areas  with  exclusionary  soning*  policies  can  be  decided  within 
the  framework  of  litle  VI  of  the  Civil  Rights.  Act  of  1964,  even  if  Title 
vm  guidelines  have  not  been  forthcoming  from  HOD.,  JPA*s  responsibilities^ 

.ufider  Title  VI  are  qiiaUtativeiy  equel  to  HOP*s»       snd,  thus^  there-is  little 


1596*  Jenkins  and  Riek  interview,  swra  note  1590«  HWJp  apparently  has 
'  neither  issued  a  policy  nor  proposed  leglislation  *to  limit  exclusionary- 
gotdny^^^^  J^^  hMiM  of  such  leyLilmttort  ls**<^scus|e^^^     Hearing  Before  the 
U^S^  Commission  on  Civil  lishts,  Washiniton^  D^C^,  Exhibit  34|  Commission 
staff  paper,.  ^Hlonirtesslonel^BoW^r  to  Pr6hibit  fioelusion'' of  Low  andlfoderate 
.  Income  Hoosln^n  892  (1971)  •       ,  ^1 
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tMMn  for  IPA  to  defer  to  HUD  In^  thi«  matter.  -Further,  Title  VIII  r 
of  the  CLvll  lights  Act  of  1^968  requires  EPA,      aU  Federal  agencies, 

t'A'^rograiis  reS^BHdbfkg  to  houslits~tind  urban  dlevelopiDettt^ 
nf f iTMtlvely  to  further  the  purpose  of  fair  housiug.  ^IiTan  effort  to 
^  IflplfiNmt  title  vm,  i;PA  could  appropriately  Issue  guldeUnes  which 

bar  e«:lualooary  sonlng,  iRiere  EPA  allows  recipients  to  use  Its  programs 
*  to  i^rp^tuate  rtelal  Isolation,  i,t  ik  not  fulfUling  Its  fair  housing 
role.  .  \^ 

B#   Tralnlnt  Prograaas  and  Research  and  Demoi^tratloa  Grants 
i,         The  Air  ^oUujtion  Manpower  ^radnlng  Program^  Radiation  Training 

Frogra»;  Solid  Waste  Training  Frogra%ahd  Water  Pollution  Control 

1597       .  •  . 

and  ffater  ^Quality  Training  Pcograa         have  civil  rights  impilcationsi, 

Ibest  BMk  Mtipwar  ptcrgt^  provide  flnandlar  assistance  for  training 

in  tacbnlcal  araas  such  as  enginf ering»  envlronisental  law,  and  urban 

plaimliiK*  ^  Mihoifitles  and  voisen  have  traditlote1l.ly  been  excliidel 


Ittftscal  year  1973,  E^sroiUded  almost  $9-iallllott  for  training 
in  order  tfi  ,aasist  public  and  ponptoSXt  private  agencies  and  institutions 
to  develop  carear-^rlented  per^onnei  qualified  to  work  la  envtronwental 
prptectioa  areas  such  as  liir  Mad  water  pollution  Control.   The^ir  ^ 

-  folltttiott  Manpower  Trainlnf  Prograiftji  whlcK  receive^ J$ly70P9dpO»  had  280  ; 

^  entolliiea.    The  ladiatlon  Training  Progirav^  wb^ch  Received  $130^000,  had 
96*   Ibe  Solid  Vaa,te  Training  Frc^am,  which  received  $826»000»  had  47. 
Thf  Water  Pollution  Control  and  Water  Quality  Training  Prograis,  ' 

. , which  received  $6^043, 000,  had  1, 252. 
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* 

its^'tcaitttog  progtaras^  it  has  not  taken  steps  to  ensure  that  the 

recipients  of  its  assistance  are  eliminating  this  practice.    It  has  not 

collected  data^on  the  r^ce,  ethnic  origin,  or  sex  of  enrollces  in  its 

  1598   :  ^ 

manpower  training  programs*    I  In  fact,  some  EFA  officials  were  under 

/       /    .  •  ^^^^ 

the'  erroneous  impres^ifon  that  con^iling  such  data  was  illegal* 


1598*  El?A  response^  supra  note  1590  %nd  Jenkins  and  Risk  intervieWv  aupr 
note  .1594.    EFA  h^s  taken  ttb  further  iction^b^ecause  as  of  Jterch  1975, 

**iost  of  these  training  pifograms  were  ielxig  transferred  to  the  Department 
of /Labor*    Interview  with  tory  Jtatz,  Special  Assistant  to  the  Director, 
Ctuntr  Administration  Divi^ioi),  and  Richard  Risk,  Title  VI  Program 
Officer,  Grants  Administration  Division,  Office  of  Administration,  EFA, 

|,Mar/l4%  1975.  \  -  •  . 

.         ■  •      ^     /       -      ^  > 
1599#  EPA  rpsponsei'  supra  note  i59d#    The  officials  in  question  were  ^ 
EPA  regional  civil  rights  staff,  undier  whose  jurisdiction  responsi- 
bility *for  such  data  collection  would  fall.    Washltjgton  staff 
planned  to  request  that  regional  officials  collect^ this  information 
in  fiscal  year  1974.    Id.    Howeyeri,,^^  li?74,  the  . 

'Washington  office  had  nojLJ^s»qtrt4fe3[^     data  collection.    In  fact, 
it  had  not  evenj^rrforfied  the  regional  officials  that  such  data 
cqllectloa  was  legal.    Jeniclns  ana  Risk  interviewt  supra  note  1590.  - 

Indeed,  EFA's  regulation  Implemei^ting  Title  VI  of  the  Civil  Rights 
^ct  of  1964  specifically  provides  that  recipients  df  EPA  assistance 
shall  collect  racial  and  ethnic  ^ata: 


(b)  Xoapliance  reOortto,^  Each-  recipient^oe^pplicant. 
shall  keep  such  records  and  submit  to  the  resjponsible  / 
agency  official  or  hi»  dcsjignee  timely,  tcomplete, 
and  accurate  compliance  reports  at  suck  times ^  in  >  ♦ 
such  form,,  and  containing>  such  Information,  as  the 
responsible  Agency  official  or  his  designee  may  . 
\     determine  to-be  n^cessairy .or  useful  to  enable  the  * 
Agency  to  ascertain  whether  the  recipient  or  appli- 
cant has  complied  or  is  comp;lyljig  with  this  parj:.- 
Recipients  and*  applicants  ghall  have  available  for 
Agency  officials  fen  rec^Uest:  racial/ethnic  and  national 
origin  data  shoWlng  the  extent  to  which  minorltieB  are 
or  will  be  beneficiaries  of  the  assistance*    [EnipKasis  added.] 
40  C.P*R.  87^7(b)  (1974). 

While  'it  is  true  that some  instances  State  or  local  Jaw  may  prohibit 
racial  or  ethnic  data  collectloni  nonetheless.  Federal  regulations  • 
proiaulgated,  to  enforce  Title  VI^  supersede  State  or  local  law«  See 
U.S.  Commission  on  Civil  Rights,  To  Know  or  Kot  To  Know:  Collection 
And'tise  of  Racial  and  Ethnic  Data  74-84  (1973)*  - 


BPA  alao  provides  funds  .to  institutions  of  higher  education  for 
research  and  demonstratHSxTgradts*         These  grants *«i!e  alsb  sub jact.  to 

»  'V 

Title  VI,  and  aone  institutions  of  higher  education  receiving  EPA  funds^ 

are  also  required  to  coaq^ly.vith  Title  IX  of  the  Education  Axaendnents  of 

1601     .  '  ^ 

1972       which  prohibits  sex  discrimination  by  educational  instituticns^ 

*  'Ke.vertheless>'  £he  Title  VI  and  Title  IX  implications  of  these  grants  have 

not  been  considered  by  EPA  officials,*  and  no  efforts  were  made  to  use  pro- 

t^tMtf  in  any  reglcm  for  monitoring  these^  projects  to.  ensure  equal 

opportunity  fox  minorities  and  women.    The  Region  VI  Civil  Rights  Director 

did  express  concern  that  predominantly  minority  institutions  may  be  shorty 

^    V  •  1602 

changed  in^  rec^ftvltnt  such  assistance         but  had  no  professional  staff 


^  1600^   In  fiscal  year  1973*  EPA  proylded  $53^431.000  for  research  and  ^ 
demonstration  grants.    In  the  area  or'research,  Air  Poliutldn  had  138.  . 
granta  totalling  $5,537,000;  Radiafelon~8  grants,  $285,000j 
Solid  Haste~12  grants,  $464,006j  ^estlcldes-r22  grants,  $904^000; 
Water  Pollution  Cpntrol~193  grants,  $1,171,000.  .  Demonstration  grants 

v  had  a  j:otal  of  150  grants:   Air  pollution  Survey  and  Demons tratlon-*- 
4  grants,  $846,000:    Solid  Waste  Damonstration~64  grants, 
$26,857,000;  Water  PoUutionL  Control— 76  grants,  $857,000;  and 
I*ilti-  |rograffls*-6  grants,  $456,000.   Telephone.  Interview  with 
Richard  Risk,.  Title  VI  Progrim  Officer,  EPA,. Nov.  29,^973. 

leOU    20  tl.S.C.  f  168X;  •£         (Supp,  II,  1972).   The  provlilont  ot  Titl«  DC 
«r«  applicable  to  any  public  or  private  preschool,  eleaentary,  or  secondary 
■chool,  oi/an:HLn8tltutlqn  of  vocational,  profesalonali  or  higher  education. 
However,  diacrlmlnation.  in  adtaiaaions  is  prohibited  only  at  institutions • 
of  vocational  education,  professional  education,  graduate  higher  education, 
and  at  public  inatiCutions  of  under8radua,te  educatidn.  ' 

1602,   Deoonetration  gratftt  are  awarded  for  denwistrating  new  and 
i^Toved  Methods  in  such  areas  as  pollution  control  and  as^esament  *c 
of-^-the  ejctent  of  environnental  problems.    The  less  affluent  universities 
may  not  have  developed  reputations  in  this  ar^a  or  have  the  basic  .  ' 

"f ''!!""L'l.t"l'***,^f  Vi^J"  research.   Jenkins  and  Risk  interview, 
5HEE*  note  159O.    On  October  19^  19?1,  £PA  held  a  meeting  of  nlnoritv 
universities  and  colleges  to  assist  then  in  applying  for  ?PA  funds. 
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1603  v 

mni,  thus»  could  no%  review  these  t(rmts* 

.the.Diep«rt»ent  of  Heelth,  gducetion,  «ad  Welfare  (HEW)  i« 

-~«e«iK«»4We.-£ot-ffl<wtitojrlng  cooplUnce  with  title  VI  by  infttitufcions, 

1604  ' 
of  higher  educ«tion._  Sooethele^s,  EPA:  does,  not  have  ea  egreeoent  with 

HEW  which  would  reduce  overlap  in  the  coopllence  ectlvltiee  of  theae 

two  egencie*.    Ih«  poeeibiUty  of  delegating  coopliance  reaponaibiUty 

■   to  HEW  vaf  conaldered  early  in  tBK\»  history,  but  EpA  took  no  action. 

O  until  March  1975.    In  Deceabir  1974  the'iepartmnt  of  Justice  wrote-  *, 

letter  to  EPM^^ue'ting  that  EPA  sign  an  agreeneot  with  HEW  delegating 

1605 

Title  VI  co«pliance  reapoi^ibility  to  HEW      and  in  March  l?75  EPA 
detenalned' that  such  a  delegation,  would  probably  be  »ade.  ^ 


1603.  Interview  with  C«rlos.J.  Ro5«ro,  director  £^^^^ 

«rba»i  Affairs,  Dallas  Begional  Office,,  BEA,  Dallas,  Xex,,  Jan.  29,  1973. 

1604.  See  U.S.  Conaiaslon  .on  Civil  Sights  The .Federal  Civil  Rights 
ghforceaent  Effort— 1»74.  Vol-.  III.  Tonsure  EouM  Educational 
Opportunity  195-308  (1975)«  ... 

1605.  tetter  from  Robert  Dempsey.  Chief,  Eftderid  PrbgrairseTtion. 
Civil  Rights  Division,  Departoisnt;  of  Justice^  to  Richard  Ris^, 
Title  VI  Ptogtao  Officer,  Grants  Administration  Division,  EPA, 
Dec.  aa,  1974.   Msny  Federal  agencies  ^hlcb  provide  assistance  to 
Institutions  of  higher  education  have  delegated-  Tiele  VI  cotepliance 
responsibilities  to  HEW,  retaining  only  jfeaponsibllities  for  Title  VI 
enforcement.   Foie  exat^yle,  colleges  and  universities  "which  are 
recipients  ot  Veterans  Administration  (VA)  assistance  are  nottitored 
for  -Title  VI  complianoe  by  HEW.    The  VA  only  becomes  involved  in 
compliance  activities  relating  to  these  institutions  when  enforcement 
proceedings  are  necessary.    See^34  Fed.  Reg.  17U  (1969), 

for  VA  deliBgation  of  responsibilities  to  HEW. 

1606i  Lettw:  from  Alexander  Jr  Greene,  Director,  Grant*  ^ministration 
Division;  EPA,  to.  Robert  Dempsey,  Chiel,  Federal  Programs  Section,  Civil 
Rights  Division,  Department  of  Justice,  Mar,  28,  1975. 
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Sex  Piscrltednation 

— :  :  ^  .  1607 

The  Feaetai  Water  Folltition  Control  Aaendaents  of  1372.  provide 

thati  .  ,  .  . 

-  Ko  pcraoa  in  the  United  .States  shall  on'  the 
'      ground  of  sex  be  excluded  fro©  partrlclpation 
ln»  be  denied  the*  benefits  oi,  or  be  subjected 
to  diacrlainacion  taider  any  program  activity  ^ 
receiving  Federal  assistance  under*  [EBA 
programs]*  1608 

Thus,  in.  effect.  Title      coverage  is  extended  ^^^*oaeii  in  programs  or 

activities  receiving  £PA  assistance.    Th?^  nondiscrimination  proyiiioa 

of  the  4teiieaament«^  however  ^  is  considerably  broader  than  Titlp  VI, 

Coverage  under  the  t^^doents  extends  both  to  prograos  of  insurance 

and  guaranty »  and  to  all  eaployiaent  in  EPA-assistcd  activities  whereas 
1609 

Title  VI  does  not. 


1607*  12  Ut5.C.  f  24;  15  U.S.C.  S  &33,  636;  31  U.S.C.  S  711;  33  U.S.C.  S 
1251-1265,  1281-1292,  13ll-1328^  1341-^1345,  1361-1376  (Supp.  II,  1972). 

1608^  33  U.S.C.  f  1251  note  (Supp#  III*  1973) 

1609.  Title  VI  excludes  programs  of  insurance  and  guaranty  from  its  pro- 
.tection.    Section  605  states^ 

*  * 

Nothing  in  this  title  shall  add  to  or  d,etract 
from  any  existing  authority  with  respect  to 
^        ar\y  progrmm  or  activity  under  which  Federal 
financial  assistance  is  extended  by  way  of  a 
contract  of  insurance  or  guaranty.    (Now  co^ 
as  42  U.S,C*  5  2000d-4  (1970))  

It  also  exemptSi  most  employment  practices  froa\it:s  coverage.  Section 
604  states:  \ 

Nothing  conta.tned  inl.thls  title  shall  be 
consttjjcd  tb  authorize  action  under  this 
title  by  any  department  or  agency  with  respect 
to*  any  employment  practice  of  any  organization 
except  where  a  primary  (jbjective.of  the  Federal  , 
financial  lissistance  ir-to  iJrovide-eaplajRj^t. 
'     '        (Kow  codified  as  42  U.S.^.  1  2000d-3  (I970>>v 
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Juac  1973,  EPA  ifeurf  a  proposed  regulatioxi      liiprlesaent  lection 

16X0  '  1611 

13.      ^ '  It  w«s  not  Issued  la  final  £oxm  until  Septeaber  1974.  The 

regulation  is  in-  asny  places  altaost  a  verljatla-  recltiLL  of  EPA*s  title  VI 

^    ^      1612  . 
regulation        and,  thus,  is  sonetliaes  iiiapproprlate  and  unnecessarily  re- 

...  1613 

strlctive.        Tor  eaMi9iple,t  as  with.  Federal  agency  Title  VI  regulations,  the 
only  enplayaent  practices  covered  by  the;Sectlon  13  regulation  are  those  where 

a  primary  obj^rtive  of  the  program  receiving  Federal  financial*  assistance  is 

16W         ^  -  ^  —  ' 

to'-pco^ri^e  eoployaent^^^r  where  eoployioent  practices  would,  tend  to  excl|ide 

persons  froa  psrticipatidn,  deny  theia^  benefits,  or  subject  them  to  dis- 

1615  .  K 

eri»ination  under  the  program  receiving  assistance.       Thus',  Sectlca  13 's 

*  * 

broad  prohibition  of  sex  discrlflination  in  ^loynent  is  not  reflected  in  tt\(t 
Section  13  regulation*  \ 

EPA*s  rationale  for  this  incacplete  coverage  was  that  it  icctended  to  impl 
aent  Section  13  together  with  title  VI,  making  it  **necessary  and  desirable"  to 


.16lq,  3S  Fed.  Reg.  15457  (June  12,  1973). 
Ifiil.  39  Fed.  Rej.  32989  (1975).  '/ 
1611.  40  C.FTRa'  S  7.1  et  se<|v  (1975).  . 

1613#  ^A  staff  stated  that  rhey  anticipated  that  there  wuld  be  no 
sigQifJ^^ftt.tShliJgcs  from  the  proposed  regulations  to  the  finalized 
ones^.    Jenkins,  and  Risk  intetWew,  supra  note  1590# 

Abl4^40  C.tM.  1  12.4(c)  (1975). 

*:       ^      *  % 

1615/40  C.F.k.  I  12.4(e)(2)  (4975). 


\6Q% 

have  Che  two  «ets  of  rcgulatioas:  as  similar 


1516 

'  While  simultaneous 


t:  \ 


and  parallel  exiforc^ment  of  .Title  VI  and/Section  13  may  be  convenient  for  EPA, 

I  ^ 
to  the  extent  that  m^e  underlyin^^ohlbitions  differ,  EPA  may  not  be 

upholding  the  la^^ 

Similar iy,.tl]uer^ect ion  13  regulation  provided  that,  •^fhere  this  part 
appliet  to  c<fnstruction  employment,^ the  applicable  requirements  shall  be 
thoie,  Specified  in  or  pursuant  to  Part.  HI,  Executive  Order  11246,  as 
amended."  jhia  provision,  identicalvto  one  in  EPA'ft  Titlt  VI  regulation, 

■    -  '       ,    '^   .       ^     .  ■  ' 

was  inappropriate,  since  the  requirement^  set  forth  by  the  Office  of  Federal 
Contract^ Compliance  (OFCC)  pursuant  to  Part  III  of  Executive  Ofder  11246, 

'    -  '  .  * 

as  amended,  have  not  included  adequate  provision  lox  eliminating  sex 


1616.   39  Fed.  Reg.  32989  (1975). 
•1617.^.  40  C^F.R.  S  12.4Cc)(l)  (19753|^ 
1618.  40  C.F.R.  $  7.4(c)(1)  (19751. 
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discrimlnastlon.  in,con6truetion'e53p.loymeafc.    In  order  lof  EPA  to  catty  out 

the  full  in teat  of  the  amendments^  It  would,  therefore,  huve  to  develop,  its 
own  inonitoring  and  reporting  fortaat  wl,tb  regard  to  contractors  Involved 
in  construction  projects  assisted  by  EPA*  * 

As  of  March  1975,  EPA  had  not  conducted  a  study  to  detertalnB  what  typfee 

,  '     -     -         '     V  -   .  f621 
of  discrlfldnation  exist  against  women  In  its  programs*  EPA 

^  '% 

staff  anticipated  that  the  most  ohvlpus  types  of  dlscriJaination  would 

'  ^  .  •  '  %  U622 

occur  in  EPA-funded  training  and  iresearch  and  detQonstraticn  projects/ 


1619.   Specif icallyg.  OPCC  has  failed  to  Require  goals  and  titoetatrles  pr 
other  affirmative  action  to  elitainate  the  severe  underutilization  of  wotaen 
in  Federal  or  fed^ally-assisted  constroTction  projects  ♦   Moreo.ver,  OFCC 
has^not  requir^^fAubmission  x>t  data  on  wpmen  employed  on  construction 
projects  not^tLS  it, set  guidelines  for  monitoring  contractors^  treatment 
of  female /(instruction  workers  and  applicants*    See  U*S*  domdiisslon  on 
Civil  Ki/ms,  The  Federal  Civil  RxRhts  Enforceilttent  Sffort*>^1974.  Vol*  V. 
To  Elimfoate  TEmploynafent  Discrimination  ch*  13  (1975)  • 

1620»/  (;offij|5'issioa  staff  comments  on  the  proposed  regulations  were^  coowmicated 
to^EPA  in  a  letter  from  Jeffrey  M*  Hitler,  Director,  Office  of  /e^eral  Civil,  / 
"StiQxu^  E/aluation,  U*S*  Comoission  on  Civil  Rights  to  Cjkrol  Th^.nns,  Director V 
Of  ace  of  Civil  Rights  and  :Urban  Affairs,  EPA,.  Sept.  7,  197^^^^^^,^^_^^^y 

1621.   to^A ♦  interview,  sugra  note  1598*  '  * 

1622*   These  programs  are  discussed,  in  Section  1  B  fflpra. 
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It  is  not  Ichown  if  a  dispropprtionate  number* of  houaeholds  headed  by 
wooea  l*ck  sewers,  ftince  the  Butenu  of  Cetuiiis  doea  not  tabulate  such 

*  * 

statistics  and  there  are  no  other  teovn  aources  of  loforaatlott. 
D.    Coverage  of  Eaploytaent  Practices  o£  Grmatees 

Because  Title  VI  excliuJes  coverage  of  employisent  discrimination, 

vtth  aofse  exceptions,       in  iald-1973  EPA"  drafted  an  equal  eaployeent 

1624 

opportunity  regulation  covering  grantees  of  EfA^asBistance*  The 
regulation  would  prohibit  dlscrlcdnation  in  eaployEent  on  the  basis  of 
race,  color,  creed/  national  origin,  of  acx  b/  aU  recipient?,  of ^gtoggcj^ 


assistance  froa.EPA,   A  proposed'  regulation  vas  circulated  ^within  EPA 
ior  cocwents  prior  to  publication  unaer  a  Kotice'^of  Proposed  Rule- 
Miking  in  the  Federal  Hgglster,  but  it  was  found  to  be  inadequate, 
prloaflly  becsuse  of  the  lack  of  a  requirement  for  a  written  afflrtsative 


e^^tion  plan* 


As. of  Mirch  1975,. the  proposed  regulation  vas  being  redrafted.  The 
purpose  of  the  reyision  was  bo  include' a  requircnient^  that  BPA  ree^pj^ents 
prepare  written  «fflroatlve  ocUon  plKbs  oodclsd  after  the  a£f Iraaf Ivc  acti 


1623.  Ihe«e  tjtceptlonr  arci  noted  on  p.  597  augra, 

». 

1624,  IblB  regtilatidkV'was  pufoposed  purauant  to  ^he  general  ruleainklng 
authority  of  *Ke  Adoinistrator  (42  C.S.C.  f  1857(s)  (1570);  33  U.^fC. 

i  1361(«)  (Supp.  It;  1972)}  and,  7  U.S.C.  I  i36w(a)  (Supp.  11,  1972)). 
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.  .  .  1625 

tiqiolrmNatt  pXie*d  dn'Ftderti  ncnconstructloR  coafctftceora     'and  to  indicate 

.  /      *  1626 

thit  ch*  i£fijrta»tiV8  «cci'3a  i>l«ni  viU  be  aoaitoted  by  EPA  afcaff. 

0  '  .  .  '  * 

ttk  f  t:i£i  intend  that  th@  reciuiremetiC  y^lll  apply  co  all  £EA  recipients  ^ 
.1627 

Mgardltaa  of  «iM»        EPA  atafi'a^goal  for  1*e  final  pujblication  of  the  ' 

1628  ,  . 

ragulatioa  wai  July  1,  i97S#    /  ^  \ 


W25^  llHiea  atandarda  are  tet  fwth  in  Revieed  Order  No»  4,  C«F*R*  i  60*51  • 
Ttiia  order  requirea  a  utiliration  ai^ilyaia  of  tl^e  employer^a  work  force  to 
deteniine  if  cher*  ar^  fever  ttinoritiea  or  voaen  in  each  iot  category  than* 

infa  undenitiii«ed  TSi  l^y  jpi>^cacegory9  the  eapioyer  ctusc "tSEe  appropriate 
af f Irfativa  action  including  the  developtsant  ol.nutterical  goala  and  tioie«- 
tabieii  to  reoaiiy  the  underutilira|rion«  ^  t 

Xaviaed  Order  No*  4  outlinea  requiramenta  by  the  Office  of  federal  Contract 
Gottpliance  of  the  Departftent  of  lehor  for  being  in  co»pliance  with  Executive 
.Order  11246^   Vhila  the  authority  of  thla  order  itaelf  extenda  only  to 
coiq^niea  jthat  are  Fedeifal  contractors^ or  eubcontractora^  the  order  deecribea 
^  the  atepf  an  deployer  ahould  take  to  enaure  nondiecrimination  in  eioployoxent 
praijtlcea.  and  aff imatively  eliminate  underutiliration^  of  minoritiaa  and* 
,    voeiene  vjteyiied  Order  No.  4  it  diecuaeed  mere  fully  in  To  EHminate  Eofiloy* 
want  Die crimioationt  «uprr-note.l6l9#  ^ :  '     '   '  ' 

V    1626*  Xata  intei^ieVf  eupra  note  1598*   See  alfo  oeoorandum 
%fr«  Richard      Riak^  Title  VI  ??ograa  Officer,  to  AltSkand^tr  *  J.  Greene^ 
iMlrectori  Cranti  Adainletratipn  Divlaion^  Zeeuea  fapef  on  Squal  Opportunity 
.  Requiremnta  for  Recipients  of  EPA  1?in<ncial  Ansiatancci  Kqv«*15,  1974, 
EFA  utaff  alio  intend  Vrat  age  vill  jbe  included  amdn^  the  prishibited  bases 
of  diecrliainatlon* '  -  ,  ,  - 

I627v  Risk  laemorandudj  j«igra*note  1626#       '  , 

1628#  Grafts  Administration  pirector^  EPA»  Bcoject  or  Acting  Han*  Fiscal  « 
tear  1975*  \ 

'  .  ••  .  t  ,  • 


/ 


Hx  the  tt^atttJLme^  In  order  to  inforat  recip^nts  of  their  ndhdXs^ 

.crimination  reaponsibilities,  EPA.waa  pMaolng  to  add  a  paragraph  to  its 

grant  regulations)  vhich  are  iaaued  pursuant  to  the  general  rulemaking 

.1629 

authority  yo£  the  Administrator,   the  amendment  was  scheduled  to  he 

published  in  lat^  Mirch  1975.    It  vould  prohibit  employment  discrimination' 

on  the  grottmji  of  xacfev  color,  teligionj  sex,  age,  ornational  origin  by 

ET^AT  grantees  and  sub|rranteea  iaaK^r  EPA^assisted  program  or  activity. 

r^^r^nnteen^  ani^  subgraifet^s  to  take  a^fftnaative  atepa  to  .  

ensure  nondiscriminlition,  but  vould  not  elaborate  on  vhat  su6h  affirmative 
*   %  "J  -  1630 

steps  might  be  or  that  "plans  for  these  steps  be,  in  writing^. 

1I#    pt'y^nlzatidn  ^nd  Staff injf^  ^  ^ 

EPA  has  downgraded  the  struci:ure  of  its  Title  VI  eu.forcement  effort. 

From  November  1972  until  September  1974,  EPA's  Title  VI  activities  wer^ 

concentrated  in  Its  Vashington,  B.C.,  Office  of  Civil  Rights  and  Urban  Affairs 

*  -  /  ♦  * 

(OCRUA).    The  Dicector  of  this  Office  tbpottei  to  Che  Admiffirstrator  of 

1631 

EPA.   The  Office  included  four  divisions:   B<mi  Opportunity, 

•  •  s  ... 


1  ttlta&»t^-     -  ' 


X629.  ,This  regulation  will  ulfeii^ateixubtf  published  as  AO  C^F.R*  $  3U*4;d0^5 
in  the  i975  Codevof  Federal  Regtilations. 

1630.  EPA  also  plans  to  place  a  notlde  of  prohibition  against  discrimination 
da  the  bases  of  race,  color,  rellfgion,  siex,  «ge,  and  national  orlgia  in  all 
publications  concerning  EFA's  grants.   Katz  interview,  supra  note  1598.^ 

1631.  The  Equal  Opportunltgr  Division  was  responsible  for  developing  a 
cottprehensive  agencj^id^  equal  employment  ^opportunity  program  for 
minorities  and  for  Implementing  the  policies  and  procedures  prescribed 

'  in  Executive  Order  11478  and  the  Equal  Employment  Opportunity  Act  of 
1972,  including  the  development  of  jtffirmative  action  plans*  .  * 


'    1632       •  '  1633  , 

lh«  Coiq»llance  Division  wa*  re«tKm«lbl^f<fi?1developing  ^olitiM  and 

-    ^   -        '    '    ^  (  '    -  ■ 

drafting  prpcadutaa 'undar  Tltla  Vl  and:  bcacutive  Ordar  11246,  aa  aaiended, 

« !ll^eta  .was  no  ^dtftinct  a^nictara  vithin  tha  Office  of  Civil  lUghtui  and  Urban 
-  .         ,    •  ,       -  X634 

Affaire  for  executing  Title  VI  rea{tonaibllltiea«       ^f  a  totals; taff  of  five, 
there  vere  two  {Kuraona  iclth  Title  VI  responaibilitiea.   The  jperaon  in  charge 

waa  a  'CS»9  ccpq»liancr<^  apeclaliit*  ^Both  apent  approxi»ately  85>  percent  of  their 

1635  ,  ^ 

,tl««i  on  Tit^e  Vr»       The  Title  VI  program  officer  t»?pprted  to  the  Chief  of  the 

Conpliance  Vlvlaion,  a  GS-15.    !Ihua,  the  Title  VI  off  icer  vaa  relegated  to  a  * 

iubdrdliiate  position  in  the  hleriutcby  o£  the  Office  of  Civil  Rl^ta  and  ITrbi^  , 

Affaire,  although  thia  had  not  alvaya  been  trut*    Prior  to  November  1972,  the 

Title  VI  ataf f       been  a  branch  within  a  division  and  before  that,  4  separate 

*^     '4,  '        \  ,  ' 

divieion«^      •  f  - 


1632«   ji})^  VooMm'a  Prograsia  Division  was  xespoiisible  for  developing  com** 
prehenslve  agencywlde  projjrams  to  provide  meaningful  career  opportunities 
for  women  in  EPA.    The  fiivlsion  developed  and  assured  the  implemcnta-  " 
tlon  of  affinaatlve  action  programs  designed  to /remove  Impediments  in  the 
working  ehvironMnt  to  equal  opportunity  for  womsn. 

1633,   The  Urbsin  Affairs  bivialon  ws  responsible^  for  developing  4>ollcierf' 
and  procedures  for  a^t^yyide  minority  economic  development  progrimisir 
It  ves  also  ©esponsible,  for  coordinating  the  minority  business  opportunity 
appf caches  of  the  various  JfiA  programs  vhlch  Impact  on  urban  core 
areas*    This  Division  also  had  a  policymaking  role  In  the  Implemfencatlbn 
of  deakinstratlon  projects  applying  environmental 'programs  to  Inner-city 
areas.  '  ^  ^  '      '  : 

lb34#    xhe  reaneinder  of  these  persons'  time  was  spent  on  activities  Including 
Section  13  of  the  Federal  Water  Pollution  Cdntrol  Amendments  and  Contract 
compliance*    Jenkins*  and  Risk  interview,  supra  note  159b» 


1635*  Idc 
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'  '    "  "    *  \  **■  ■  '* 

In  September  1974,  £FA  effected^  a  ttprganlxatloa  of  its  civil 
rights  r««ponsibilitlc8V#i<^,;d^  EPA' a  civil  riRhte  duties  * 

to  several  divisions  and\offlc«is;   An  Office  of  Civil^^ghts  >ra8 
established  in  the  Office \of  the  Ad»inistrator>  to  serve  in  an  ' 

advisory  capacity  to  the  AdvdLnistrator  and  to  evaluate  the  operatiotial 

"  '      ^   .  .  \  .        .      1636  '  ^  ' 

conponents  of  the  clVil  tlgn<yi  progr|im»'     Ihe  responsibilities  of  * 

the  former  ^ual  Oppprtunitf^and  Vosen's  Prograu  Division  of  OCKUA 

'  ^  ,'1^1/  1637 

«e]^e::pliieed  Kithin  EFA's  personnel  office*       The  responsibilities  of  the 

f or«er  Urban  Affairs  Division  vere  placed  .vltttn^an  office  of  EPA 

contract  sumageaentj^ .  i      The  responsibilities  6t  the  compliance 

Dlvistoa  ver^  glvi^^to  the  comt>llance  s|eff  withlia  the 

\  r-rl        '  ^  '  1639  . 

'Adsdnlstratiott  Dlviaftf^tof  the  Office  of  Adalnist ration^/  , 


1636«    xfie  Office  of  Civil  Rights  also  retains  'respoDSlblllty  for  ensuring 
that  IPA  administers  its  prpgraiis.  affirauttlvely  to  further  the  pi^rposes 
of  Title  VIII  of  the  Civil  Rlghta^t  of  1968*    Men^randum  from  Howard 
W*  Hesser,  Deputy  Assistant  Administrator  of  Administration^  and 
CafbiK.  Thomas,  I>irectpr,  Office  of  ^Ivil  iftights,  to  all  EPA 
employees,  Report  to  Employee?  on  Aging  Civil  Rights  Programs)  Jan-   ^  ""^ 
20,  1975.  •  '   :  ^  - 

1637.  '*  xhe  piTYOnnektyffice  1«  in  the  Personnel  Management  pivision  within 
the  Of  flee  of  Admlnl^xatlon*  • 

.        '  "*  ^  • 

1638.  xhls  is"  the  Contracts  Management  Division  within  the  Office 
of  Administration*  .  '  « 

1639.  '  KPAV Order  lll6,265».  Sept.  .20.  1974,: Organization  and  Functions  Of 
the  Office  of  Civil  Rights;  EPA,^  Order  lli0.i6A  Change  !,  Sept.  20, 
1974,  Amendment  to  th^  Organization  and  Functlonlor  the  Office  of  tlie 
Asfilstant  Administrator  for  Planning  and  Management;  and'  memorandum  ^ 
from  John  Ri  Queries,  Jr^  .Acting  Admlnlstratbr,  to  staff  of  the   .  ^ 
Office. of  Civil  Rights  and  Urban  Affairs,  EPA's  Civil  Rights  Program, 
Sept.  20,  1974.*  T 
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The  Septcaaber  19.74  redt^aiiization  decreased  the  iBoount  bf  staff 

tdme  to  be  spent  on  'ii^e  Vl.    F&ilowing  the  reotganlzatloii,  J^k^^'J^to^  " 

¥f  ■  " 

VI  Program  Officer  was  the  only  person  in  fiPA's  Washington  offic^  with  fiill- 

4640    V  .   t\       ^  '^'^\^- 

tine  iitle  VI  teaponsibllit^tes.         Moreover,  the  reorganizfafiion  fuifeher"'  ^ 

-  lengthened  the  line  of  authority  between  the  Title  Vi^^ograja  Of  fleer  \nd 

the  EPA  Administrator.    ;The  Title  VI  Program  Officer  ♦'s  advice  concerning..!. 

Title  VI  policies /and  proci^dure  dan  reach  the  EPA  Administrator  only  * 

X  .  •  ;  .  -      1641  '  '  ;  ^ 

through  a  long  succession  of  supervisors  and  managers*  The  Title  VI 

Program  Officer  reports 'ttf  a  Special  Assieifeant  to  the,  Directoi;  of  the  Grants 
"     '  1642  '  ,  ^^-^^^ 

Administration  Division*  this  Division  is  one  of  a  number  divisions 

within  the  Office  of  Administration;,  the  Of  fide  of  Administration  is  headed 

by  the  Deputy  Assistant  Administrator  for  Administration  ahd>is  one  of 

a  number  of  offlces^  under  the  Assistant  Administrator  of  Plannii^j^  anS        •  * 


Management.    The  Asisistant  Administrator  is  one  of  EPA*s  five  Assistant 
Mministrators^,    He  reports  to  the  Deputy  Administrator  of  EPA,  who  in  turn 
reports  to  the  Administrator*    The  regional  offices  are  also  under  the 
Deputy  Administrator's  supervision.  '  .  ^ 


4640.  This  person  assumed  full  responsibility  of  staff  work  Involved  in  .(^ 
u  drafting  manuals,  regulations,  and  guidelines  pertaining  to  Tlcle  VI. 

1641,  See  Exhibit  20,  p.  621  infra. 

1642.  Id.  "         .  •  / [ 


537' 


Exhibit  21 


CINB  OF  AUTHORITY  FROM  IdMINISTBATOR  TO  TITLE  VI  PROGRAM  OFFICER 


Re^ionnl 
Offices 


Administrator 
Deputy  ASrainistrafcor 

\ 

•*  « 

I 

Assistant, 
Administrktor  for 
'  Planning  and \Mahagement 

r  » 

\ 
\ 

Deputy  As8ist;ant  .  , 
.Adniinistiraior 

for  Administration 

I. 

</ 

\ 

\ 
\ 

•pirector  \ 
Grants     {  ^ 
Admini8trati\$n  * 
Division  '\ 

Special      i\  *. 
Assistant     i  r*r*  • 
to  the 
Director"- 

/ 

v^.     Title  VI 
Program 
Officer 

■  Office  of  / 
XJivil  Rights* 
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*    This  office  has  limited  Title  VI  responsibilities,  see  text. 


6-10  ' 


Atch  1975- 


Whether  the  Title  VI  Program  Officer's  advice  concerning  Title  VI 

Is  transmitted  to  EPA  ^staff  or  even  to.  the  Administrator  depaods  aliooat 

entirely  on.tltf?  personal  swpport  of  those  above  the  Title  VI  Program 

Officer 'in/EPA*s  chain  of  command.    While  th«  current  Title  VI  Program  ^ 

Officer  and  t1\e  Special  Assistant  to  the  Director  of  the  Grants  Adminlsr* 

,  •  '  /  1643 

tration  Division  are  plaiiM^  withlSPA's  current  organiMtion,  this 

largely  appears  to  relflect  their  belief  that  their  supervisors  have  been 

receptive  to  their,  suggestions* 


1643*    Katz  interview,  stipra  note  1598^ 

.  1W4.         example^  the  Olvlsioh  Director  has"  wldenced  an  active  iritereefc 
in  having^the^ Title  VI  program  officer  redraft  EPA's  proposed  employment 
regulationi    This^^proposed  regulation  is  discussed  on  pp^.  611-12  s«pra; 

The  Division  Director,  the  J)eputy  Assistant  Administrator  of  Admistiration, 
and*  the  Assistant  Administrator-^o^  Planning  ^hd  Management  made 
opeAing  remarks  at  EPA's  1975  civir^ights  conference.    This  conference 
is  discussed  on  p.  630  infra*    The  Deputy  Administrator , of,  EPA,-  in  a 
memorandum  conc.erninfl(  goals  for  regional  of ficecremphasized  that  EPA  is  ^ 
committed  to  an  effective  civil  rights  program.    Memorandiwi^rom  John  ' 
Queries,  Deputy  Administrator,  EPA.,  to  EPA  Regional  Direciiorar,  MMagement 
by  Objectives,  FY  7^  Operating  Guidance,  Feb.  22,  1975.  ~ 


Bach  regional  ojEfice  at  EPA  has  an  Office,  of  CivilT  Rights  and  Urban 

1645  •'  V 

Affairs.        The  regiot»al  civil  '.rights  offices  are  administered  by 

iDltector.s  for  c/.vil  Rights  and  U^ban  Affairs  who  report  to  ^'he  regional 

ad(atni»tJ?atori/  although  they  receive,  civil  rights  guidance  from  the  , 

'  ;    »■  /  ;  ■    /       •  .     1646  .  , 

nationi^  Of  flee,  of  Civil  Righfcs^nd  Urban  Affairs.  Along  with  their  ' 
« Uff a, : their  .main  function  is^he  monitoring  of  contract  compliance^ 


1645.  /During  fiacal  yaar  five  office*  each  had  only  one  peracrft 

handll^hg  all  j:ivil  rights  roitteri^    In  fiacal  year  1974,  only  Region 
VI  (Dillai)  a,tid  Region  VIll' (Denver)  had  one-person  civil  rights  offi^ccf. 
Each  6f  these  pfiicca  was  to  receive  two  additional  staff  memBers  in 
fiscal  year  1974.    EPA  response >  .supra  note  1590.   However,  EPA  was  not 
authdrlxed  t6  hire  additioni^'l  staff  that  year  and,  thus,  as  of  September 
1974>  Dallasfand  Denver  cpritlnued  to  hVvej:j?nc-,pcrson  offices.  Jenkini*^:rr^" 
,and  Risk  interview,  supra  nit^  1590.  .EPA's  September  1975  reorganlza-^  / 
'  tlon  did  notj  affect  the  civil  rights* structure  In  EPA's  regional  office^/ 

1646»   FurtJermore,  In  fjLscal  year  1973  only  tfwo  regional  oftlcea 
visited  by  tihe  Title  Vl''Program  Officer,  both  in  Decemberji^a^^ 
visits  were  I  made  so  thAt  the  Title  VI  OfficerjcpuJLd  faifiHiarize  himself 
with  thi^ f upctions  of.'^the  regional  offices. 

lj547*   They  monitored* wastewa tar  treatment  plan  construction  programs  to' 
ensure  ^hat  contractora  were  hiring  and  promoting  minority  employees  or 
making  good  faith  efforts  to  do  so.  .Until  Novembe'r  1972  regional  civil 
rights  staff  fopused -aimost  exclusively  onjcontract  compliance.    Prior  to 
that  reorgatiiza'tion.  Directors  for  Civil  Rights  and  Urban  Affairs  w^re 
titled  contract  compliance  specialists.    At  the  time  of  the  reorganization 
they  were  assigned  respdpsibilities  for  Title  VI,  internal  equal  emplof- 
ment,  and  minority  business.. 

Many  regions  added  minority  business  as  one  of  their  top-priority  duties 
^ and  attempted  to  secure  contracts  for  minorities,  either  from  the  govern- 
^roental  ehtify Tecei^ving  Federal  grants  or  from  their  prime  contractors. 
At  the  time  of  Cotnnissioii  interviews  in  the  regions  visited  by  Commission 
staff,  EPA  officials  rep(5rted  that  the  minority  business  program  was  not 
very  successful,  since  tlte  civil  rights  staff  often  found  out  about  the 
possibility  for  a  contradt  only  ^iter  it  had  been  awarded.    In' Region  V 
(Chicago),  for  example,  o;nly  five  minority  subcontractors  had  recei^ved 
contracts  during  the  pas 6  two  years.    Considering  that  in  mid-1973 
Region  V  had  approximately  180  prime  contractors  and  that  each  contr^ptor  ^ 
had  hired  two  or  three  subcontractors,  this  was  a, rather  poor  record. 
'Moreover,  there  Was  no  emphasis  on  business  opportunities  forewomen. 
Interview  with  Ronald  Corqelius,  Director  for  Civil  Rights  and  Urban 
AiEfairs,  Chlrago-Regi'onal'-pf fi-cer-EPATHL-n-Ghicago,  IlK,  May  15,  1973. 
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dan 


/ 


regioMl  councerpart  to  the"  Title  VI  Prograni  Officer..  Oaly' 


the  Atlanta  Regional  Office  has  assigned  a  staff  persoa  fulltitae  to  Title , 
/        1648     '  '       '  . 

V]p^tiest  ' 

In'fifcal  year  1974,  18  other  staff  taeciiers,  all'located  in  the 

regioni,  spent  some  but  not  more  than  half  their  tiiue  on  Title  VI 
.1649..  *  .  - 

enforceoent,         in  fiscal  year  1974  EFA  staff^devoted  approxipately 

5^2  person  years  to  Title  VI  enforcenent.    Although  this  was  an  Increase 

Iroffl  4*0  person  years  since  fiscal  year  1972,  EPA  staff. had  expected  its 

Title  VI  staff  to  increase  to  more  than  7^0  person  years  in  fiscal  year 

1974.  -  .  .  ' 


meznber  is  especially 
brts  in  JL972.*  The 


1648 •  value  of  a  full  time  Title  VI  staff 
appar4$nt  vhen  looking  at  EPA' a  efoncililition  ef 

Atlanta  office  was  able  to  get  seven  citiea.  witlhin  its  jurisdiction 
to  agree  to  provide  sewer  service  to.  minority  ooniaunities  at  ta 
earlier  ftage  than  originally  planned*   Outside]  the  Atlsuita  region^ 
irtiere  ^there  were  no  fulltime  Title  VI  staff  per  ions,  only  seven 
other  :such  agreements  were  achieved,  -  ^  * 

1649,    Fifteen  additional  civil  rights  positione  were  requested  and 
all  were  to  be  allocated  to  the  regions*    KoneowUre  to  be  fulltime 
Title  VI  positions*    With  the  additional  staffs  it  wa^  expected  that 
all  regions  would  spend  at  least  one-half  a  p^rstah  year  on  Title  VI 
with  Region  VI  allocating  one  person  year  to  thib  function.    EPA  has 
calculaiced  that  this  would  result  in  at  least  SA  person  years 
allocated  to  Title  VI  in  the  regions.    EPA  resporise,  supra  note  1590* 
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623  •  ...        .  - 

i  *  '     ■  -  * 

1650  • 

'The  small  ao^jint  of  time  expended  on  Title  VI  functions  reflects 
EPA's  failure  to  iecognize  fully  the  importance  of  an  adequate 
Title  VI  program.    While  the  T^.tie  VI  officer  felt  that  Title  VI  was 
a  significant  issue,  most  of  the  regional  9taff  did  not.    For  example, 
the  civil  rights  offiye  director  in  Region  EC  (San  Francisco)  held  the 

untenable  position  that  there  is  little  possiblity  that  Title  VI  vio- 

'  -  1651 

lations  will 'occur  in-arrEPA.-fund6d  project.        He  stated  that  any  addi- 
tional staff  assigned  to  him  would  be  used  in  the  contract  compliance 
pxo»£m.    It  is  likely  that  the  failure  of  this  and  other  regions  to  place  suffi 
cient  emphasis        on  Title  VI  will  continue  unless  top  m  officials  inform  the 


1650.  The  civil  rights  budget  followed  a  similar  pattern.   For  fiscal  year 
19^3  EPA's  civil  rights  budget  was  $583,000.    EPA  allotted  approximately 

10  percent  (a  total  of  $59i,00O.)  of  both  the  headguarters  and  regional  civil 
rights  budgets  for  Title  VI  cnforcetnent.    For  fiscal  year  1974,  EPA  requested 
a  headquarters:  civil  rights  budget  of  $748,100  with  $63,000  (f,Pf  «-f 
Titie  VI     For  regional  offices,  the  budget  was  estimated  at  $797, 09J  with 
$105  259* (13  percent)  to  be  spent  on  Title  VI.    The  increase  in  fhe  percentage 
of  the  regional  budget.for  Title  VI  activities  was  to  cover  the  proiected 
increase  In  manpower.'  In  ilscal  year  1974,  EPA,  allpcated  $1Q9,000  to 
Title  VI  which  was  only  7.7  percent  of  Its  $1.4  million  dollar  civil  rights 
budget-.    Jenkins  and  Risk  Interview,.  5U2ra  note  1590; 

1651.  interview  with  Rich«cd  Kelly.  Diractor  of  Civil  Rights  and  Urban 
Affairs,  San  Francisco  Regional  Offlcfr,  EPA  In  San  Francisco,  Cal,^ 

Mar,  20,,  1973^   The  possibility  of  sucH  violations  are  discussed  on  p.  597  suprs* 

1652.  Id*    The'^'Washington  office  estimated  that,  as  bf  June  1973,  the 
San  Francisco  Regional  Office  spgnt  only  5  p'ercent  cf  one  person  year  on 
Title  VI  annually-.    EPA  response,  supra  note  1590. 


civi]L  ri'ghfcf  dlreptotli  of  the  ioporJtiiace      Cheit  Title  VI 

re«poii^l^iU«ije»8.»  UnUl  fiscal  year  19*74,  fp^.pia^idei  no  Title  yx 

training      it«  civtX  xightt  «fctff  and  the  ijEajhingtcm  ofHce  provided 

Xittlt  Wtlft  V^,guid«nc«  to  the  regionEl  offii^eb,  ^^^^Xn  Ute  1973  EPA 

provided  tTiree.diye  of  training  for  it«  regionei  civil  .right*  eteff 

^  wl^  seesiont  on'^juch  topic*  «  Title  VI,  Executll^Order  ll24T6^  and  x 
, . .       *  I  '  ;    ,  /  1654 

^  Section  13  of  the)?ederal  Water  Pollution  Con^rat4»<«itoent»j     .and  a 

three  day  confej^atje  waa  held  in  January  1975  toVdiscuGs  prohtem*  vhich 

'  *  1555 

^  -regional  ajtafl-Wd* encountered  in  these  areas,;      In  fiscal  year  1975, 

*V     '  ^  '  •       *      '       ^    ,  ' 

-after  tw  y;eara  with  no^ visits  to  tha^-uegicmal  offices,  the  Title  VI 

co!dp:J4,iticf  officer  and  the  Special  Assistant  to  the  Director  taade  trips 

to.»ll  o^'tbe  re^donai  6jEfi!s.e«.        -    _  -  * 

 ■  .  i^ ' 


"    1653.^,^.8  U,Si  CoB«i"Mioa.6a  CtVitl  Rights,  The  federal  Civil  Rtghtg 
Eittf oreement  Effort;    A  Reagaeesnerit  306  (1973). 

'  i65^4f^  Jenkins  end  Risk  interview,  supra  note  1590» 

??:^/>\;      16551  JMt   EPA  staff  stated  that  the  small  regional  ataffa  have  too 
-   ^       nuch  to  cover*   Their  expertise  often  lies  in  contract  complience  and', 
as  a  resultg"^  they  tend  to  emphasize  ,  this  area» 

tl      ^  J656»   Kttz  interview,  supra  note  1634^^  * 


m.  Certificocton 


Appilcoclons  Xet  EPA  asststancU  for  constsucclon  of  vaste^tfeacoenC  ^ 
f»ct'liCi9S  mst  be  made  throygh  Sfcatc' water 'quality  boards*  ♦  ,  Oi4i?e  , 
Utt  «fecacy--Stftte>. .county,  df  mnicipal--has  sufc^tted^^appHcat^f 
to  the  StAtc  or  Intarstato  board,  that  appllcatl^on  is  ranked  in  to?^  o;f  I^s 
— pilMnty  with  t>m-:H&fcfaer  ajgpllcatlons.     '  •  -^^^ 


Ihe  criteria  used  to  rank  applicaats  have  generally  b^tf>>f^fc^^^ 

Callforftia,  for  exatsple,  coasideted  Che  quality  of  che  design 'for  tlie 

,    *  -  x^/  r«- 

fd*iltcy-and-tbc.plaa  'lor  pollution  control.    Civil  rights  coacerna 

.  -  1658 

not  usually  been  among  the  factors  considered^ 


tfnfcil  Che  Federal  Water  Pollution-Control  Act  Ataendnients  of  1972  were 
pasaed?^  providing  for  Federal  approval  of  State  priority  syatems,  EM 
bad  no  voice  ccwcemin^^  how  priorities  were  established  by  tjie  States;/  • 
«ad,  <n  aoat  regions,  EPA  did  not  provide  guidance  for  the  establishment  ■ 
of  prioritiea  and'did  not  review  the  priorities  once  they*were  set. 


1657.  Variously  known  as  water  quality  boards.  Poll^^ira  cOT.trol  "age^^ 
environmental  protection  agencies,  and  envircncnentftl  protection  branches 
%f  State  departments  of  natural  resources,  thes/i  agencies  f taction  to, 
liandle  sewer  service  within  their  jurisdictions. 


.-^ihlch'  m^orttics  wore  represented  on  local  advisory  boards  connected  with 
the  planning  of  sewage  treat««nt  faclUttes. 


640  . 


^     Moreover,  although  EEA  has  givk^t  consldeVacion  to  the  letting  of 
specific  goalm  unfl  titnettbles  for  pacticipatioa  of  mtaority  beneficiaries 
•  ill  tlie  agency's  Wastewater  Coostrucfclon  Jftrcatwftht  Progreoi,  It  has 
cpnclu<Jed  that  such  goaXs  are  not  practical.    EPA  based  its  coacXusion 

on  the  fact  that  it  cannot  select  areas  of  a  State  or  oiuaiclpality 

.  '     .       '         /   ' — *7-^-^---~-  

and  assign  goals  t<J  them  i^  the  absence  of  an  approved  and  certified 

"       .         ^  1659    .  ^  -'vff 

application  foi^^a  "project »  7  ^ 

t'        -  '  w  ^  *  > 

Consequently^  .as  of  iBld^-1974  in  most  BPA.  regional  offices  neither 

the  grants' office' nor  the  ctvlpiights  staff  were  reviewing  the  State 
^  >   .   .  •     '    '  1660 

^rtcfritios  from  a^  civil  rights  perspective.        One  exception  to  this 

^?  ,  :{M;tern  was  found  in  Region  yi  (Dallas)  ^  however^  vhere  the  Regional  Director 

,^vlfof*'Civil  Rights  and  Urban  Affairs  stated  that  the  EPA  grants  office  ; 

.  ^routinely  reviewed  statfiride  priorities  and  that,  ia  addition  to 

technics,!  "considerations,  one  of  tlie  criteria  used  in  evaluating  the 

.  ^  ;        /  '  1661 

^  .piriprities  has  been  whether  oilnoicities  are  being  equitably  servea. 

. ..  ■      -.     -  .  ^ — -i^^  

„  1659^  One  S^ate,  South  Carolina,  has  taken  it  upon  Itself  to  xequire  its 
>  'local,  iurisdictlons  to  set  goals  for  the  provision  of  sewer  servlges  to 

nijLndrtty,  conmunltles.    It  requires  local  jurisdictions  which  wish  to  file    - ' 
il^pit:ations  for  sewer  funds  to  have  a  plan  showing  how  homes  fin  the 
-   p^horlty  connunity  will  be  sewered. 

/v/        \,      '  '  '  '    .  ^  ♦  " 

♦  i|6^i  Jenkins  .and  Risk  interview,  supra  note  1590, 

*  ^IMl*  Romero  interview,  supra  note  1603*  i., 

»   ■  ■■  -'  . «  • 

■      "  J'  '  . 


> 
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■After  the  State  board  approves,  or  "certifies"  an  application,  the 

application  is  forwarded  to  EPA,  which  provides  funding  to  applicants  in* 

the  order  thft  they  have  been  ranked  by  the  State  water  quality  boards. 

When  the  application  is  forwarded  to  EPA,  the  applicantjs  Jurisdiction 

1662         '  —  . 

subiits  a  preaward  compliance  report.      *   In  most  caies,  this  has  been 

the  tlrst  formal  iavolvenent  in  the  grant  process  of  the  EPA  regional 

civil  rights  office.    By  this  time,  however,  the  local  jurisdictions 

may  have  a  considerable  amount  of  work  invested  in  the  preparation  of, the 

1663  .      .      ■  . 

application.  gpA  officials,  thus,  reported  that* they  do  not  feel 

Justified  in  disapproving  a  project  solely  on  the  basis  of  information 

1664 

received  on  the  compliance  report-  form. 

Although  EPA  civil  ^rights  staff  expected  that  they  would  become  ; 

Involved  inthe  gcant  process  at  an'tarlier  stage  during,  fiscal  year 

1665  :      .   .  -  '  ; 

1974.       this  did  'not  occuifi'*  The  national  Office  for  Civil  Rights  and^ 
•  ^  ■  .-  .  , 

urban  Affairs  planned  to  use  the  provisions  of  the  new  amendments  >a 


'1662.  Thitf'form  is  discussed  further  on  p.  632  Infra. 
1663.  This  may  include  preliminary  planning  and  engineering  efforts. 
''1664.  EPA  response,  supra  note^lS^O.  ' 

1665ild,  ■  ♦       •  \  ' 


/. 


er|c 
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authority  f oil  reviewing  the  equal  opportunity  aspects  of  State  cerlif ica- 

1666         •      '  ,  ' 

tion  procedures;     but,  as-^f  March  1975,  EPA  has  not  carried  out  these 
'  1667 


V  'pl^».  Since  the  program  divisions  at  EPA  have  not  been  instructed 
that  civil  rights  cc>ncerns  are  of  priority,  it  appeared  that  minority- 
group  interests  continued  to  be  overshadowed  by  technical  considerations 


1666.  Id^ 


1667.    EPA  staff  believed  that  before  such  involvement  'could  take  place, 
EPA  must  resolve  issues  concerning  tVe  financing  of  collection  lines. 
See  p,  634  infra.  .     ^  . 

i668*^  For  example,  program  staff  in  Region  IX  did  not  believe  that  there 
were  any  civil  rights  issues  with  which  they  should  be  concerned,  ^feee 
interview  with  Richard  Coddington,  Chief,  Grants  Evaluation,^ an  Francisco 
Regional  Office,  EPA,,  in  San  Francisco,  Cal.,  Mar.  19»  1973/  ^  f 
Mr*  Coddington  was  in  charge  of  the  technical  side  of  gr^nt  pro^vjattas  and 
water  quality  standards.    He  indicated  that  there  do  pot  appear  to  be 
any  cases  where  minorities  are  nofc  being  served,  ^ 

EPA  officials  have,  in  the  past,  been  averse  to  enforcing  compliance  with 
Title  VI  where  they  believe  that,  such  enforcement  might  be  taken  at  the 
expense  of  environmental  concerns,    A  former  EPA  Administrator  testified 
--before-4:he-Comralffsl^n-thfft~vi^la:tlons""af~Tttrl^-^  — 
assistap^e  to  a  comrounity,  but  that  to  do  ^so  "could  result  in  the  sus- 
pension of  compliance  with  anti-pollution  standard's  and  timetables*"  There^ 
fore,  he  stated  that  where  conflict  between  environraentral  and  c^.vil  rights 
concerns  occurs,  each  case  would  have  to  be  decided  on  its  own  merits. 
Testimony  by  William  D.  Rufkelshaus^,  EPA  Administrator,  at  Hearing^  Before 
the  U*S*  ConiTiissioh  on  Civil  Rights,  Wa^hingt6n>  D>C*.  1.005-70  (June  15, 
1971).  '  ;  ^ 


IV.  "Compliance  Meohanlsms >  '\ 

A.     Preapproval  Reviewi  and  Compliance  Report  Torint 

AH- ippllcanti  for  asalftance  under  EPA' •  Waatewater '-Treatment  ^ 

Conatruetion  Program  are  required  to  aubmlt  a  preaward  compllat^ce 

'   1669  *  '  -     -  ^ 

report;     The  ;f orm  Indlcatea  the  Jurladlctlon  apjplylng  for  the  grant, 

whether  the/entlre  population  of  the  cqnmuhlty  will  be  aerved  by  thu  : 

project,  whether  the  population  not  to  be  ateved  by  the  propoaed  atwer 

recelvea  aewage  iervlce,  and  the  proportion  jof  the  population  within  the 

jUriadiction  which  ii 'Native  American,  Aalan  American,  black,  Spaniah 

Speaking ^background,  white,  and  other^   lOhe  form  alao  aaka  for  the 

number  of  each  racial  or  ethnic  group  currently  being  aerved  and  the^numbera 

'    ^  .V  ^  ^  1670 

of  each  racial  or  ethnic  group  to  be  aerved  by  the  piropoaed  project*  Thia 

form,  ^which  coVera  both  Title  VJ.  and  Section  13  ot  the  Water  ipo^lutioh 

Control  Amen^ntBy^took  almpat^a  year  f rom  Ifa  Initial  preparation  until 

Its  use  by  EPA.    Deapite  Section  13' s  coverage  of  aek  diacriisflnation, 

the  form  doea  not  abllclt  data  on  female^headed.Jiouaeholda. 


1669 ♦  EPA  Form  4700-4  (4f74)t  compUanca  report.  It  la  aubmltted  to  EPA 
after  tht£  State*  haa  cleared  the  propoaed  project* 

I670t  The  earlier  f orm'  viuTPWIC  -  T**126«   It  waa  Informally  referred  to 
by  EPA  ataff  aa  T-128.^  Porm  ;J1*128  could  riot  detect  If  theiee  were  a  ai««- 
able  minority  commCmlty  not  exctedlng  10  pfrcent  ot  the  total  population 
li^lch  wai  to  rMaln  unaewered«  -  Theri'ifaa  rxo  braakdoim  of  apecific 
minority  groupa  on  T«128.   Purthet^  i^llt  did  not  atk  S^afe^typf  df 
aewer  aervlce  realdenta  were  receiving  at  the  tine  olT-applli^ldn.^.Coiiw^ 
tlea  ifete,  thua^  able  to  indicate  fchftt:  mi»(irity  Areaa  are  receiving  aether 
aervlcf  even  though  they  may  merely *be  aerved  by  aaptlc  ttnka.    Such  a  ; 
reaponae  would  have  been  mli^eadlngi  alnce  If  EPA  wgre  a^rart  of  gnyVlepUo 
tank  iervlce^^'  it  MpxxlA  encourage  that  area  to  be  aerved  by  th«  propoaed 
facility.   Form  4700<^4  correeta  all  of  theae  defldenclea. 
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Most  regional  offices  Mceive  over  100  pre«wMd  <?ompliance  reports 


yearly.    These  roust  be  revlewetd  by  civil  rights  staff  mepibers  who 
allot  only  a  small  percentage  of  their  tlwe  to  Title  VI.    As  a  result, 
these  forms  wibm  b^^ng  rputlhely  acceptl^<^  by  the  civil  rights  office, 
with  no  more  than  a  ptirfuncfcory  examination,     *  , 

Since  September  1972,  regional  Offices  of  Civil. Rights  land 
Urban  Affairs  have  been  required  to  submit  to  the  katl<>nal  qf flee 
copies  Of  «ll  compliance  reports  received  from  grant  applicanf^r   la  \ 
some  cases^  the  regional  director  of  c^ivll  tights  and  urban  affairs  h|Mi 
submitted  thes«  reports  after  the .grant  offer  was  madei  and  in 
sotoe  cases^  before.    There  Is,  howevar*  no  requirement  thajt.  the 
Washington  office  review  all  forms  prior  to  funding.    Questions  ttiat 
the  national  office  may  have  about  a  report  ate  generally  h^dled^y 

.    ^  ,     .  .     .  . 

phone  with  the  regional  office.  U  t  r 

-  The  analyait  of  these  applications  repreaenti  the  <miy  fxe^^rd 
reviews  conducted  4)efore  project  applications  are  approv|d#  '  If  the 


pgeyiem  yirciWatd  cofupUance  t»gort  3Q^flected  thaf^foore  thaa 

10  percent  of  the  mlnotity  population  did  not  and  voij%d  not  re- 
•     '  ,  .  1672 

ceiv*^  semge  aetvice  after  the  project  ^raa  conipleted^    %n  inquiry 

VM  uiu4lly  made  a»  to  the  method  o£  financing*   The  Jurtsdlction^s 

.     "  1673  '  ; 

^method  .oJ^  financing  collection  lines     it  a  civil  right:*  concern  bediuta. 

Sx  might  result  in  excltiding  diapropoirtionftte  nuBibera^  o£  poor  end  t 

minority  fami4riei»'  .  ^ 

^*    There  are  Swo  priaSipal  methods  of  financing  collection  Unes; 
^       ^  1674  \  ^ 

gejjeral  obligatlpn  bonds  and  speoMl  assessments*      General  obligation 
,\  *  * 

*S>tfhds  are  b^ndt  sold  to^jud^t  taoney  for  the  coHection  lines  which  are 

^  then  repaid  from  general  revenue;^    The  cost  of  geniaral  obligation  bjpnds 

^is,  thus,  sproi^d  throughout  the  comDainity*   This  ^s  rarely  u^c4  as  the  • 

sole  method  of  ilnancing^  however*   Special  assessments  are  jaoi?e  usual* 

Under  a  speci&l  assf ssment^  cotamunltiesil^aise  money  by  assessing  each 

m^t^   Those  who  cannot  pay  are  not  c^nHl^ted  to  the  sewer  line*  ^ 


I67l»    I6is  was  Form  T**128i»    See  not*  1670  supta*   As  q|  the  writing  of  this 
''reiiort,  experience  iiith^tJm  new  form  4700-4  was  too  limited  to  permit 
eviitiatlon*  ^  *  * 

1672*.  If  a  project  application. indicates  .tha|:  the  jurisdiction's  entire  .  ^ 
population  is  or  vill  be  served^  the  civil  rights  office  odes  not  routinely 

.  •    . '  ■  \ 

1673*   Although  the  coUection  lines  extending  frc^  the  BPA"*financed  fecilities 
to  the  iJodividua^  users  (e.g^^fhomer^  apartments^  and  industrial  buildings) 
ere  financed  locally  pr  iy  odier  J^ditral  agenciesa  if  mlnpritics  or 
women  are  unable  to  afford  connectiona  tq  the  collection  linest  they  will 
receive  no  ^benefit  from.  EPA-f Inancod  sewage  treatment  plants  and  tnmk 
lines  extehding  from  the  plants  to  tixe  user  communities. 

X&f^0   There  are  also  other  types  of  municipal  bonds^  such  as  revenue  bonds  or 
special  assessment  bonds ^  but  these  are  infrequently  used  and^are  not 
discussed  here •  '       ^  ^ 
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MA.*«.  pofitlqn  hM  been  thifc  if  locAl  financing  is  derived  frc>ni 

ganeral.dbUgatl^n  bonds  ^  ^everyflii^  ahould  have  the  benefit  of  collection 

linet^   On  the  other  hahd^  if  the  Indiyidual  asseisment  method  It  employed, 

E^A  cannot  jrequire  that  the  xounldipality  provide  collection  linet  for 

/everyone^ «  benefiLt,     '  but  it  can  detenatee  whedier  a  .long-term  payment 

plan  it  available  to  that  thote  ^0  dancQDt  imoediatj^ly  afford  the 

attettmant  can  take  advantage  of  the  tewage  facilitiet«   The  civil  rig^tt 

directoir  in  Region  Vt  ^at  contendeid  that  there  ^9  no  ^'practical'^  reason 

i^y  a  JuriilSjLction  would  not  vant  to  upgrade  sewage  service  £or  the 

entire  area^  but'^noted  that  there  it  often  an  unwillingness  among  immlci^  * 

1676  ' 

9»X  officials  to  be  flexible  in       payment  schcdujc# 

1675*    £PA  has  authority  to  provide  funding  for" collection  linea  and, 
thus  I  ease  the  burden  on  individual  citizens;  but,  a,s  a  matter  of  policy, 
thlt  ltas:l?em.of  low  priority*   At  the  request  of  ^A^a  Admlnistriitor, 
in  fiscal  Vetr:^^l975  tHk  was  considering  a  revision  of  this  policy. 
Katx  lntervi:iw^  -auiyra  note  159$» 

-    •         ^^■•^  •  ^  •  • 

EPA  ia  planning  to  fliM>^ce  collection  lines  in  Tredyffrin  Township, 
Fennsylyania«_lj^^  decision  waa  made  after  it  ca^te  to  BPA*s  attention 
that  the  fidnority  coniounity  in  that  township  had  f^^iadequat^  sewer 
4<rvice/  ld#  •  % 

1676.  jtoatero  lnteWlw»  iutir*  note  1603.'  «. 
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■      ^  ^33     ,    .  * 

'  '        An  lllustrttion  of  a  financing  problem  occurred  in  the  city  of  Marshall, 

.Texas,  which  applied  for  aft  EPA  grant  to  construct  a  sewage  treatment  plant. 

The  city  eitimated  that  after  completion  of  th^  project,  almost  IQ  percent  of 

th#  popuUtion  would  noi  b«  atvered,,      A  diaproportlnate  number  of  the  utir 

•  .       im  '  .      /  *  • 

'   aeHettd  popuUtton  vas  expected  to  be  bX«ck»      When  EPA  expreseed  concern 

aboAt  the  nu8*ec  of  unaewered  teaidencet,  end  the  proportion  vhich  would  be 

aiijoiflE^.  ti)*  city*  eptlmeted  thet  it  co^ld  provide  eewer  service  to  374i  . 

ttiUkii&^Uihoixt  half  of  the  unsewtred  popul/tion)  under  the  existing  system, 

\c  ^   ^  •  /  '  1679 

t>y  ^'a^i^^r'the  residents  for  the  cost  of  the  sewer  connectioiu      On  the 

<itreB«th  q£  fchle  reip.onte,  EFA  fiinde  were  provided  to  tt^^aljell.   EPA  did  not 

xequtra  -the  city  to  provide  a  racial  breakdown  of  the  residents  to  be  aeryed 

by  the  addltloni'.to  the^'exlating- ayatera.   It  did  not  inquire  about  the 

\  " 

Ability  of  the  Inhabltanta  to  pay  for  the  aewiJr. connection. 

It  turned  out  that  few  familiea  in  "the  37^  realdencea  were  willing. to 

■  ififio    "    .  . 
.   pay  the  coat  of  the  connection.  „  Aa  of  Septeob^r  1974,  328  taoUies  re* 
'  •  1681  ' 

skalned  unaewarad.    .      March  1975  EPA  civil  rlghta  ataff  had  no  updated 

.      -  .  .  r  ^^^^ 

lnfotn»ation  on-the  nutRbar  of-famlliea  aewered. 


1677.  EPA  Coapliance  Report,  auboltMd^y  the  City  of  Marahall,  lexaa.  May  19» 


1971. 


1678".   The  city  eatitaatad  that  59  pefeTefit  of  the  unaewcrid;  population  would  be 
black  and  Al  percent  would  be  white,    letter  from  C.K.  Duggina,  Cctrnty  Manager, 
MarahalUJEexaa,  to  C.J.  Romero,  Director,  Equal  Opportunity  Dlvlalon,  Daliaa 
jRf8ioSairof^e,*tPA,  May  30,  1972.   The  1970  cenaus  ll'ata  Marahall  aa  having 
t  .  :'i  popul«<;loa'^rf^  22^937,  of  which  65  percent  ^erc  white  and  35  percent  wore  black.  . 

1679.   Xn  ©any  caaaa*  the  charge  for  the  connection  was  well  over  $100, 

16"80»   Several  laonths  after  the  construction  project  had  been  approved  EPA  question- 
ed the  cityU  re^uirewent  for  property  owners  to  reimburse  the  city  for  extensions 
to  the  existing  system.   The  city  re*lponded  sitnply  by  indicating  that  seversl 
avenues  of  assistance  were  being  explored,  including  the  Corounity  Action  Agency 
and  the  ISconomic  DeyeloiHaent,  Administration.   There  wss  no  mention  as  to  whether 
*thes«  avenues  were  at  all  productive*      ^  ^ 

l68lV  Telephone  Interview  with  Carlos  J.  ^omopy^  Director,  Equal  Opportunlcy 
Division,  Daliaa  Regional  Office,  EPA,  Sept^  6,  1974,   Thef-%  46  sewer 
conniptions  were  made  between  June  and  October  1972 ♦ 
O  '         '    ^    *  '  '  •  ■ 

ERJC^®^*   Katz  interview,  aupra  note  1598*  G  5'4  * 
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Postavard  Compliance  Reviews 

EPA  does  notu  require  its  regional  offices  to  undertake  regularly- 
^scheduled  postaward  onslte  compliance  reviews  and  most  regional  offices > 

^dld  not  Conduct  titem*    Further^  staff  from  the  Washington  office  did  not^ 

'      ^  .  ^         1683  - 

review,  the  operation  of  any  recipients*        The  Region  IV  (Atlanta) 

•   •     '  ^        -  ^    r  1684 

of fice)  which  conducted  six  ohslte  Title  VI  postaward  compliance  re^iews^ 

is  the  only  one  of  EPA 's  regional  of f  1cm  which  perfomed  reviews  in- 1972 •  • 
The  ^ports  of  ches^ "Inspections  are  maintained  in  the  regional  office 

•  and  at^not  reviewed  by  the  Vashinglon-based  staff. 

;  .   -  1685 

Docwents  from  three  of       aix  Atlanta  region  reviews  Indicated 

t}|^t  although  lack  of  sewer  service  in  thft  minority  community  was     ,  ^ 


/ 


1^83»    In  August  1972,  EPA  stated  that  tfasHington  staff  would  be  going  on 
oatite  reviews.   EPA  response  to  July  1972  Commission  on  Civil  Rights 
questionnaire  contained  in  letter  from  William  .D^  Rt|ckel9h«ui»)  Ad»i«4attat<>r# 
Bnvlronfflcntal  Protection  Agency  to  Tbeodori^  M.  Hcsburgh,  Chairman,  O.S. 
CoifdLaslon  on  CtvlX  Rights,  Aug*  U,  1972^     In  June  1973,  EPA.  stated 
that  lack  of  funds  had  made  this  ijstpossible*    2in  tcspunde,  yupra  ai?sc^  1590.  , 

1684 •   These  reviews  were  conducted  in  St#  Simons  Island*  Ga*;  Sdclsl 
-    •  Circle,  Ga»;  Mt.  GUead,  N.C*;  Decrficld  Beach,  Fla,j 
Je^feraon  County,  Ala.;  and  AshUnd,  Al^t 

1685*   Three  reviews  went  requested  from  EPA  as  a  result  of  this  Comlssloa'a 
April  1973  questionnalpet   The  Office  for  Civil  Rights  and  Urban  AffAlrs 
Instructed  Coorttsslon  staff  to  call  the 'Atlanta  Regional  Office  to  expedite 
the  forwirrdlng  of  these  reviews.   The  Atlanta  Regional  Office  sent  a 
.»t»orandum  to  the  Office  of  Civil  Rights  and  Urban  Affalra  which  was  sub^-^'  . 
sequanbly  forwarded  to  the  Coomlsslon  describing  their  activities  in  tliesc^  ^ 
two  projects.   Mamorandum  froa^tthew  J**  Kobbins,  Equal  Opportunity  v 
.  Specialist^  Civil  Rights  and  Urban  Affairs  Office,  Atlanta  Regional  Offld>N 
^    *  BIA,  to  Richard  Risk,  Title  VI  Program  Officer,  Office  of  Civil  Rights  ami 
Urban  Affalra,         Jan.  11,  1974.    The  actual  compliance  reports  wAtr  n6^ 
sent*  \ 


frequently problem,  EPA  'did  Apt^^t^(^ire  strong  steps  to  ensure  that; 

sever  s^^n^lce  was  brought  t<J;  mlYiorities  as  quickly  as  possible.  For 

txanple»  in^fr.  Simons  Island,  '    Glynn  County,  iSeorgia^  24  percent  of  the 

'  .    '  I  1687 

popu^Ation  not  to.  receive  services  under  this  project  was  m|.nority.  St. 

.Sln»tt4^  Island  Indicated,  t^iat  there  was  no  need  to  sew^  homes  of  minority 
Tesidents,  since  they  h^d  not  retries t*d  sewer  services,  ThJ^ough 
m*«  cn«ollance  revleJ.  however*  It* determined  thay  these  minority 
resl4mts  desired  sewage ,  '  seri^ces  a;?  soon  as  they  could  be  made  available. 
.As  a  result,  EPA  only  requested  that  the  Glynn  County,  Georgia,  Board 
Commissioners  adOf t  a  resolution   stating  tlie  intent  to  serve  the 
ttlriosity  areas  tJjat;  varft'  not  acheduled  for  sewage  «ervlce8  under  this 
:proJ<?ct,    EPA  did  act  require  that  a  plan  be  aubmitted  which  would 
deaooatrate  how  the  ffewetlng  of  the  minority  connunity  waa  to  be  accoapllahed. 
The  raiolutlon  vat  api>ro«<d  In  Harcti  1973  and,  aa  of  Septeiobev  1974,  • 


"pl«OB  for  financing  «»id  engineering  were  being  drafted  for  the  ainority  area 
tn  quaation* 


1686,    Onaita  Title  VI  Inapecttoo  and,R«viaw,  Glynn  County,  Georgia,  St. 
Siamn  laland,  Cl30340j  GeorgJ*,  Prdject  314,  conducted  by  Robert  L. 
Mitchell,  Equal  Opport^ity  Speclallat,  Civil  Right*  jwd  Urban  Affairs 
Bivialon,  Atlanta.  Regional  Office,  Har.  13,  1973. 

1687<,   According  t©  the  1970  cenaua,  the  total  population  of  St,  Sl»ona. 
laland  tiaa  5,346j  l3..4  percent  of  thia  population  waa  minority, 

1688.   jtnkins  and  RUk  i^itetview,  aupra.  note  1590.   EPA' a  Waahtogton  office 
did  not  follow  ptograaa  in  the  Glynn  County  caae  from  Saptembar  1974 
through  Hawh  1975  and,  thua,  did  not  know  the  atatua  of  thia  caae  in  Match 
1975^  Rati  intervl«w,  aupra  note  1598, 


6 


Ob 


.,■                 ■    ..       ..  ' 

A  MarcK"  28,  1972  compliance  review  *ln  Mt.  Gilead 

,  North  Carolina^ 

^  brought  out" that  the  only  areas  of  Mt,  Gilead  without 

sewer  services 

were  the  minority  areas,,^  city  officials , indicated  that  the 
reason  the/burrent  admlnlstfatlon  of  Mt,  Gilead^ had  nqt  provided  , 


V 


,  sewer  services  for  the  minority  area  was  the  fininciali  condition  V^i'w 

...      -  .  ■     \  . 

of  the  town  at  that  time.  ,   \  \ 

EPA  aaked.  city  officials,  to  adopt  a  resolution  stating  the  intent 
to  serve  the  minority  area  within  three  to  five  ye|l^  •V!/Tfi?  city  adopted 
thil  xesolution  and  agreed  to  initiate  an  Immediafce^sur^ey  and  draw  up 

•e^ttgc  aerVipes  to  the  area,    EPA  accepted  this 

^and  coranitted  i«i3Sr^^  a  followup  review  in  ^ly  1974*  As 

'  1689 
.  of  September  1974,  a  line  to  part  of  the  black  community  had  been  installed. 

C.    Complaints  ♦  ^    J     ^  ' 

The  Office  of  Civil  Rights  and  Urb'an- Affairs  in  each  region  is 


responsible  for  investigating  any  Title  VI  complaints.    For  several  yaars 

EPA  has  been  developing*  a  manual  for  a.  compliance  program  which  would'  include 

complaint- handling  guidelines.    This  manual  was  scheduled  to  be  published  in 

"     1690  ;  1691  ^ 

September  1973.        As  of  September  1974  it  had  not  been  completed  but 

was  being  used  in  draft  form  by  the  regional  offices •   As  of  March 

1975,  no  further  work. had  been  done  on* the  manual;  rather  a  decision  had 


1689*    Atlanta  staff  estimated  that  perhaps  one-sixth  of  the  black  cotxinunlty 
was  served  by  f ftiwtrs  by  September  1974.  ^  Jenkins  and  Risk  interview, 
•Mpya  ^note  1584#    EPA  Washington  staff  did  not  haye  any  more  up-to- 
data     >rmatlon*  In.  this  case  in  March  ISYS.    Katz  Interview,  supra  note  1598. 
*'l690.'  *^PA  rasporistt  supra  note  15V0» 

EPA  officials  cltad  lack  c£  tuff Icltnt  4taf£  as  the  principal 
ftoa.  £or  EPA't  failure  to  coaplata  thf,  nanual. 
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been  madei^tp  vrlte  a  new,  longer  jnanyal/  An  outline  of  the  proposed 

manual -had*  been  written,  ^d  EPA  officials  expected  a  first  draft 

.  .   "  '  1692  .  ,v 

•    to  be  completed  by  May  15,  1975,  »  * 

During  fiscal  year  1973,  EPA  received '16  Title  VI  complalntti. , ^ 

;     .  *  1694  J-^ 

All  of  these  complaints  alleged  that  minority  Communities^  were 

left  unsewered  by  proposed  projects.    As  of  June  1973,  EPA  reported 

that  nine  complaints  were  "satisfactorily  adjusted;"  I.e.,  the  community 

'    .  "  -  ^  •  1695 

.    made  changes  in  plans  to  sewer  the  minority  community,  acceptable  to  EPA,^- 

n696 

Id  twc  cashes  no  discrimination  was  found    and  one  case  was  administratively 


.  Katz  interview,  supra  note  1598,    One  of  the  new  areas  to  be  coveyed  by 
this  manual  will  be  the  employment  practices  of  grantees. 

1693.  EPA  response^,  supra  note  1590.  -^EPA  referred  to  thjese  as  "Title  VI  matter* 
Jenkins  and  Risk  interview,  sjupra  note  1590.     They  came  to  EPA's  attention 

in  a  variety  of  ways,  including  EPA's  compliance  report  forms  and  reviews. 
During  fiscal  year  1974,  eight  "Tfitle  VI  matters"  came  to  BfA's  attention* 
In  Pell  City,  Alabama,  and  Stoneville,  North  Carolina,  it  Was  alleged  that 
■the  minority  communities  ^were  uns^ewer^.    Ar~Che  end  of  ttfcal  year  iy 74, 
these  cases  were,  under  investigation.    In  YoungstowQ,  Ohio,.  It  was  alleged 
that  the  city  was  discriminating -against  contractors  building  a  low- income 
housing  project^    That  case,  too,  was  under  investigation.  Conciliation 
was  underway  in  Santee,  South  Carolina,  and  Tredyffxln  Township,  Pennsylvania, 
where  minority  communities  were  allegedly  unsewered..  ^PA  found  that  j<^^ad  no 
jurisdiction  in  Tuscaloosa,  Alabama,  another  case  of  an  allegedly  unsewered 
minority  /community -r--  In  Oil  City,  Louisiana,  EPA  closed  the  case'  although 
70  percent  of  theiblack.  population  allegedly  was  unsewered.    Only  in  one 
case,  Ontario,  New  York,  was  EPA  able  to-assist  families  in  obtaining  sewer 
service.    In  that  city,  EPA  aided  130  families.    Environmental  Protection 
Agency,  Title  VI  MattejJfs  Report  for  fiscal  year  1974. 

1694.  These  wgre  all  f romjtommunities  with  large  black  populations. 

1695.  EPA  response,  supra  note'  1590.  ^These  were  in  Fort  Spiith,  Ark.,  Brantley, 
Ala.;  Greenville,  Ala. ;  Bessemer  City,*N.C.;  Cg^merton,  N.C.;  Ashland,  Ala.; 
Langdale,  Ala;.;  Demerest,  Gal;  and  Hughes  Springs,  Test, 

1696...  These  were  in  Fitchburg,  Mass*  and  Hamlin,  Tex. 


169/        .         '  . 

closed*         T^us,  only  Jour  ^ks^s  were  open«   Two  of  these  were  in  ccjn- 

/  1698         .     V  '^  "  *  ,  -1699  ^ 

clliationi        and  two  >ase8  were  uh3er  investigation,   •     fiy  March  ^ 

'^t975,  all^of  tixifsi  had  been  resdlve^,*  '  ,    *   ^  5 

..-^        .       .  '  *  '         ^  #  '  '  '  ■  ' 

'  1697 •    Adoifiistratlvely  closed  is  a  broad  term  used  by  EPA  when  the  complainant 
-d04&s^.npt  pursue  the  complaint  for  any  number  of  reasons ,  or  when  ££A  has 
reviewed  the  c^xaplaint  ,,and;^i5ound  the  Jttrlsdlction  in  question  not  eligible' 
for  fi  grant  because  of  i^^hnlcal  problems/  For  example^  migpcant  workers  in 
•Delra^  Beach,  JFlIt,, /filed     complalnj:  that  the ;City  refused  sewer  hookup  to 
minori^  himsinjj.    Tfii,^  ri^plaint  was  subsequently  withdrawn  when  the  city 
of  jpflbray  Beiich  was  deemed  ineligible  to  receive  sewer  service  from  the  city 
pf^  falrn^  Beach  because  it  is  xmtsid^  the  Jurisdiction  of  Palm  Beach,    There-  ^ 
fore,  1>elray  Beach  would  not  be  eligible  to  use  funds  alloted  for  sewer 
faci^lities  in  Palm  Beach  City,    The  minority  community  in,  question  has  filed 
a  lawsui^. against  the  city  of  Delray  Beach  and^untiH  the  suit  is  reiQlved 
1SPA  has  stated  the  case  was  administratively  closed.    Jenkins , telephone 
interview,  Nov»  29,  1973,  supra  note  1593*  As  Of  September -1974,  the  case  was 
still  closed.        .      .  o  *  ^ 

.J698..,,  The  two  cases  under  conciliation  at  the  time  of  the  EPA  response^  in 
Juiie  Jv9/7*3r«,  lebanon  and  Summer,  Hd.,  were  resolved*   ^Lebanon  had  a 
populafcitm  of  8,600  resideatis  sf  whom  390  vere  not  receiving  sewer  service* 

After  conciliation,  a  grant  was  made  peeing  ixaplementation  of  servJ^ce  to 
the  390/re8identi»«   EIA  would  nol:  release  any  funds  until  this  service  is 
completed*    In  sunsaer  1973,  the  applicatidn  for  a  grant  was  subsequently  with- 
drawn for  reasons  .not  clear, to  EBh^'s  staff  «^  Telephone  interview  Richard  Risk, 
Title-  VI  Program  Officer,  ElAj  Oct.  17,  ,1973. 

1699/'  i;he  complaints  were  against  Baltimore  County,  Mi.,  anSi  Fairfax 
County,  Va.  ,  . 

1700,    £PA^  Grants  Administration  Division,  Status  of  Title  VI'matters  for 
August  and  September  1974^  and  Katz  interview,  supra  note  1398* 
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639       :•  *  )  '  '4: 


The  closing  ^of  two  ,o£  these  cmaes  itidicates  severe  inadequacies  in 

tVk*M  compliancec  program.    One  oflthese  vas  Baltimore  County,  Maryland. 

•    1701      "        — _ 
Baltinor.e  Cotmpy  is  largely  white       and  excludes  frota  residency  xsoany  black  . 

r  1702    .  .  .  1703 

and  p0or  persons  ♦        The  county  has  not  taken  jiteps  to  yeinedy  the  problem 

/  1704        :        '  * 

althoujK  EPA  funds  are  being  spent  in  the  county. 


According  to  the  1970,  census^  Baltitaore  County  had  a  population  of  621,077, 
only  19^597  of  whom  (3*2  percent)  vera  black*    Baltimore  County  almost  surrounds 
Baltiitto^e  city,  which  bad  a  population  of  905,754,  of  whom  420,210  (46.3  perceat) 
were  blkck»  ,  -  /  /  /  ♦ 

1702*   This  complaint  was  made  against  Baltimore  County  because  of  Its  exclusionaty 
jKmlng  liMWs  by, the  HAryland  State  Advisory  Cdmooilttee  to  this  Conttiission*    A     '  ^ 
raport,  of  that  Commit tae  entnierates  other  reasons  for^  minority  exclusion  from 
Baltimore*    They  Include;    racism  in  the  real  estate  traQssctj[.ons  in  Baltimore 
County,  extreme  lack  of  low -income  housing,  and  lack  of  responsiveness  of « .the 
county  to  the  needs  of  poor  and  black  residents*   Ifaxyimnd  S^ate  Advisory 
Comi^tee*  to  U.S.  Coraaaission  on  Civil  Rii^ts,  To  Gtant  or  Not  to  Grant 
(October  1974).    See  also  Hearing  Before  the  U.S^  Conmissioh  on  Civil  Rights^ 
BlltiMrt,  tMo  Aug.  17-19,  1970»  , 

1703*  In  contrast,  the  ^apartment  at  Housing,  and  Ur^an  Development  has  withdrawn 
funds  from  Baltimore  County  pending  the  development  of  a  plan  tor  in 

low--and  moderate-income  .housing.    Telephone  interview  with  Thomas  Hobbs, 
Assistant  Area  Director,  Baltimore  Area  Office.  Department  of  Housing  and  Urban 
Development,  Mar.. ^ff,  1975;  ^         ...   ,  JL^ 


1704.  EpA's  rationale  for  removing  the  Baltimore  County  case  from  the  list 

of  unresolved  civil  rights  complaints  was  that  no  application  was  received 

from  thf  county*   Baltimore  County  apparently  decided  tp  withhold*  applications 

for  EVk  assistance.   After  the  closing  of  th$  case  .the  Title  VI  program  officer 

visited  Baltimore  County  to.  discuss  the  case  wit^  local  officials,  but  no 

resulta  were  obtained  from^th^  visit*    Jenkins  and>  Risk  interview,  supra  note  1590* 

Kohethiiess,  as  of  Harch  1975,  EPA  funds  were  stUl  being  spent  in  the  county. 
Inlls^  l968j,  EPA  awarded  Baltimpre  Coimty  approximately  §2.5  xnillion  (BPA 
Projects  Nos.  240186-010  and  24Q187-010),    ItuJune  1970,  EPA  awarded  $820,600 
to  Baltimore  County.    (EPA  Project  Ifo.  24-237*010.)  In  Novenier  W70,  EPA 
awarded  almost  $1.5  iclllion  to  Baltimore  County*    C2BA  Project  Ko.  2402-35-010^) 
In  at  least  two  cases,  EPA  funds  were  still  Joeing  spent,  and  the  projects  w^t^ 
not  coopKeted  as  of  April  1975.  ;  ^  • 


6f>u 
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,    The  other  case  Is  tn  Fairfax  County^  Virginia,  where  a, minority  are^  was 

^  ,      '  . .  _   

not  served  by  sewers  *    EPA  got  the  cptmty  to  agree  to  put  collection  lines 

4tt  the  minority  community,  but  the  residents  could  not  afford  to  pay  for 
the    tap  lines  wKich  would  rua  L'rdm^  individual  residences  to  the  collec- 
tiott^llne.    The  county  agreed  to  lend  money  to  the  residentfs  to  finance 
the  tlap'lines^  but  was  unable  to  because  of  technicalities  in  Virginia 
State  law.    Since  the  collection  lines  had  been  put  in,  even  though 
minority  residents  are  effectively  excluded  from  the  benefits  of  EPA 
assistance^  EPA  believed  that  its  responsibility  In  the  case  was  ended* 

As  of  March  1975  EPA  staff  did  not  know  the  final  outcome  of  this  matter*  ^^^^ 

EPA  reports  that  it  has  received  only  one  coiq?iaint  since  the  outset  of  ti^ca.! 
1706  •  ,  "  ^  1707 

yeav  1974*        This  complaint  vas  being  investigated  as  of  March  1975* 

One  reason  that  EPA  ha^  received  so  few  complaints  may  be  that  *it  had 

no  mechanism  for  informing  individuals  in  EPA-assisted  areas  of  their 

right  to  complain  to  EPA  concerning  any  inferior  sewer  service  to  minority 

_coiniaunttle8,   EPA  had  not  required  recipients  to  inform  individuals  In 

the  areas  to  be  sewered  o£  thei^  right  to  be  served  without  discrimination 

on  tjit  basis  of  race,  national  origin,  or  aex,  and  that  in  the  case  of 

suspected  ciylt  rights  violations  complaints  should  be  forwarded,  to  EPA. 


X705»  Katz  Interviev,  supra  note  159^  j 
X706.  •    -       -      T  I 


1707.  2d. 
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D*.    Enforcement  Proceedings       *  " 

4 

It  EPA:  finds  noncoiipllf^nce,  by  ipotentlal  recipients,  like  ojther 

Feaeral  agencies  It  may  defer  these  funds  during  the  .pendency  of 

1708 

administrative  proceedings.         For  example,  It.  appears  that  funding 


^r^^  The  sanction  tas  been  conflrtoed  by  Confess.    In  the  1960»s 
the  Cpnaissipner  of  Education  of  the  Department  of  Health,  Education, 
and  Welfare  developed,  the  practice  of  deferring  funds  to  school 
districts  vhlch  appeared  not  to  be  in  coii?>liattce  with  the  dictates 
of  Brown  V.  Board  qf  Education,  347  \S.S,  483  (1954)  and  its  ptogeny. 
As  passed  in  1964,  Title  VI  contained  no  e>cpllcit  provisions  cohr 
ceniing  deferral  of  funds.    In  19fi6,  however,  Congress  passed  an 
amenanent  to  Title  ^I  which  places  a  limit  on  the  length,  of  time 
funds  could  be  deferred  in  educiitional  programs.  \  42  U*S*C.  *  / 

f  2000d-5  (1970) ♦    ihuf>  it  is  clear  that  the  power  to  defer  fimds 
is  implicit  in  Title  Vl#  , 

It  has  also  been  confirmed  by  the.  courts.  .Adants  v.  Richardson^ 
351  F.  Suppi.  636  (X972),  aff»d,  480  F.2d  li59  (D.C.  cir.  1973);  ' 
Board  of  Public  Instruction  of  Palm  Beach  v.  Cohen,  413  F.2d 
1201  (5th  Cir..  1969);  Tayldr  v,  Cohens  405  F.2d  277  (4th  Cir* 
1968) .   Of  the  four  regional  offices  visited^  only  Regions  V  and 
VI  had  ever  deferred  grants  and  then  only  pending  mor«  information* 
In  Regions  I  and  IX,  T-l28s  were  perfunctorily  examined  and  always 
approved,   Rink  l^jtervle?^,  supm  note  1600# 


1709 

v«s  wioffidally  deferred  to  the  ctty  of  Sealy,  Texas.  ,       In  February 

mX,  a  Sealy  president  c6atacted  EPA» a  Interim  Regional  Coordinator 

-  *. 

to  exBrets  coAcem  ovfer  the  fact  that  the  city  had  ndt  included  its 

1710  *         •  ^^^^ 

northeast  section  .  —a  pyedominantly  bla$k  comimiaity    —in  the  plans 

for  receding  servicf  front  the  proposed  waste  treatment  facility,.  Xii 

order  to  avoid  losing.BPA  assistance,  the  city  reapplied  to  both  m 

and  the  State  Water  Quality  "Board  with  a  revised  plan  which  included 

itrvtct  to^  the  nortltwat;«e0tion.   Until  a  contract  ms  awarde*  on  thta 


1709#  This  •i»  diicuatad  In  a  woorandum  from.H,D,  ^Smlth,  Project  ^ 
SntintMK,  pallaa  Regional  OfficeMEPA^  May  17»  i97ie  ^ee  also 
letter  fro«  Sa>;i^afeU^  Jr.,  Project  ]?nginee,r^  Alt  and  Water 
Programe  I>t^ion,\EJ^  to  E.  Hulchan,  Kayor»  City  of,  Sealy,  TeXe, 
Dec*  Xi^  lpl^  ^  t  \^  ^ 

1710#  A  February  4,  197X»  tour  of  the  northeast  area  6f  Sealy  by  cjeobers 
of  the  texaa  Water  Quality  Board  And  the  Knvirontaental  Protection  Agency* 
Project  Engineer  revealed  that: 

septic  tank  effluent  was  observed  etandlng^ 
in  many  of  the  atreet-^side  ditches  and 
adjacent  to  aany  of  thf^eaidencea  in 
area. • ♦ •aeveral  reaidenceart .are 

served  by  prlviea#    Sonie  hog  pena  and 
cattle  peoa  iP^ere  observed  in  tbe  area. 
Spae  drain  pipes  iroa  septic  tanlcs  verc  ' 
observed  diachaYj^g  directly  to  streej:- 
]^  aide 'ditches.    One 'shallow  pond^  approxiaately* 

20  feet  square y  was  observed  which  i&ay 
pof sibiy  have  been  constructed  by  the  resident 
as  an  oxidation  pond.   The  general  con«* 
dit^ions  in  the-  area  represent  a  definite 
health  harard  and  the  natural  drainage .  4, 
from  this  arcA  obviously  contributes  to 
atreatt  pollution^  supporting  the  need  for 
smxltary  sfewer  service  to  this  area. 

I71l#  According  to  the  1970  centtts^  Sealy,  Texas,  has  a  total  population 
of  a, 688  residents*  .Of  those,  480,  or  18.5  p^rcent^  vera  black* 


teeCion,  EfA  indictited  that  ic  would  defer  all  grant' payisents.  As 
•  result,  the  Texas  Water  Qual|,ty  Board  t^nsoitted  to  EPA  a  proposal  k- 
by  tht  city  ot  Sealy  to  provide  seuer  service  to  the  northeast  aection 
of  the  city*   EPA^  funding  was  provided*  , .  .  • 

,  If  EPA  £lttd»  a  recipient  to  be  in  noncompliance  with  Title  Vl>  it 
dan  ittltiiite  administrative  proceedings  for  the  termination  of  funding 

or^t  cen  refer  the  matter  to  the  Civil  Rights  Division  of  the  Bepartnjent 

17J3  *  .  ^  "    ,  1714 

of  Jttaklce,  but  EPA  has  never  taken  either  action^         EPA  officials  stated 


1712/  By  Jantiary  197A  consfcmtftion.of  sewer  service  in  the  northeast  section 
of  Sealy,  Tejus,  had  been. 90  percent  completed*    Telephone  interview  with 
S.  Alcanter,  Secretary,  EPA,  Dallas  Regional  Office,  Jan*  4,  1974* 

I7i3^   Title  VI  of  the  0ivil  Rights  Act  of  1964  states: 

Conqpliance  vith  any  requirement  adopted  pursuant  to 
thia  erection  may  be  effected  (1)  by  the  termination 
o^;pr  refusal  to  grant  or  to  continue  assistance  under 
such  program  or  activity,  to  any  recipient  as  to  yhom 
there-has  Ifaeen  an  express  finding  omthe  record,  after 
opportunity  for  hearingf  of  a  failure  to  comply  vith 
such  requirement,  but'  suc^  termination  or  refusal,  shall 
*  be  limited  .to  the  particular  political  entity,  or  part* 
thereof,  or  oifher  recipient  as  to  whom  such  a  ^finding 
jhas  been  made  and,  ^hall  be  limited  in  its  effect  ^to 
the  particular  program,  or  part  thereof,^  in  which  sucH. 
noncompliance  has  been  so  fonaal,  or  iZ)  by  any  other 
meana  authorized  b^law.   /Emphasis  added/  42  U.S.C*  § 

*  2000d-^l»    ^  *  -  ^ 

BPA's  Title  VI  regulation  defines  '*other  means  authorized  by.  law*^:  . 

*  .  Such  othar  means  include,  but  are  not  limited  to,  (1) 

a^  referral  of  the  matter  to  the  Department  of  Justice 
with  a  recommendation  that  appropriate  judicial  pro- 
ceedings be  brought  to  enforce  any  righlc^  of  the  United 
States  under ^ahy  law  or  assurance  or  contractual  under-* 
taking,  and  (2)  any  applicable^proceeding  under  State 
or  local  law.   40  C.F.R.  S  7.9(a)  (1974), 


1714*  Katz  Interview,  supra  note  1^98. 


thMt  voluntary  cowpllarice  has  generally  been  secured  in  cases  where  there 

•  '  1715  : 

bas  beea  an  apparent  violation  of  Title  VI*         For  example,  EPA  reports 

that  during  calendar  year  1972,  fourteen  cities  agreed  to  provide  sewer 

service  to  minority  communities  at  an  earlier  stage  than  originally  planned, 

as  a  result:  of  EPA  ctfAciliation  efforts,  EPA  estimated  that  2,568 

•  \\  1717  , 

families  would  benefit  from  theae  agreements.  This  is  a  rather  small 

nuiri»er  for  all  of  EPA' a  efforts^i    E?A  had  ndt  yet  surveyed  the  Nation  to 
'determine  the  number  of  housing  units  occupied  by  minorities  or  female- 
headed  households  which  did  not  have  adequate  sewer  service.  Undoubtedly, 
.the  number  of  "such  families  thus  far  assisted  by  EPA*s  civil  rights  efforts 
is  small  in  comparison  to  .the  problems  which  face  this  country^ s ^minorities 
and  women. .     "  «  < 


1715*    Jenkins  and  Risk  interview,  supra  note  1590.    Testimony  by  the  EPA  Admlnistra 
tor  before  this  Comnissipn  provided  numerous  examples  of  successful  negotiation; 
e.g,,  Sealy,!.  f exas,  where  'the  city  agreed  to  extend  sewerage  services  to 
the  predominantly  black  section  of  the  . city,  and  Boga  Raton,  Florida,  where 
the  connn'unity  agreed  to  install  connecting  lines  to  serve  the  Entire  minority 
community.    Ruckelshaus  testimony,  supra  note  16&8#^ 


1716.  The  fourteen  cities  were  Daphne,  and  Lockhart,  Ala*;  La  Vets,  Colo.; 
Albany," Covington,  .Glynn  Co.unty,  and  Lowndes  County,  Ga.;  bes  wines,  iowa; 
Topeka,  Kan.j  -Red  Wing,  Minn,;  Newton,  Miss.;  Mt.  Gilead,  N,C.'';  Hughes 
Springs  and  Marshall,  Tex,    Seven  of  the^e  localities  were  located  in 
Region  IV  where  a  fuUtime  Title  VI  specialist  was  assigned, 

1717. """^ia  figure  is  a  compilation  of  dati^  provided  by  t;he  regional  civil 
rights  offices,  to  th^  Title  VI  Program,  Of ficer  at  the  national  office*.    Data  .  . 
was  c6iiq>iled  by  Richard  Risk,  Title-VI  Program  Officer,  and  sent  to  this 
Commission  in  June  1973,    EPA  calculated  that  all  <^  its  civil  rights  efforts, 
including  complaints  and  compliance*  reviews  have  resulted  in  assititance  to 

only  3,629  families  which  had  been  promised  sewer  service  but  had  hot  yet 
received  it.    As  of  Aar^h  1975,  EPA  had  not  compiled  any  revised  data.  Kat«. 
interviewi  supra  note  159&^ 


Chapter  9 
COORDINATION  AND  DIRECTION 

pEPARTMENT  OF  JUSTICE  (DOJ) 
CIVIL  RIGHTS  DIVISION  (CRD) 
FEDERAL  PROGRi^S  SECTION  (FP§) 


In  preceding  chapter*  the  Activities  of  individual  Title  VI 
agencies  have  been  reviewed*    Pne  agency,  the  Department  of  Justice, 
has  sole  responsibility  for  coordinating  the  efforts  not  only  of  these 
agencies  but  of  all  of  the  more^^han  25  Federal  agencies  having 
Title  VI  responsibilities*   -The  coordination  function  has  been  assigned 
to  the  Attorney  General  since  1965*    Currently  i't  is  exercised  by  the 
Federal  Programs  Section  of  the  Department  of  Justice's  Civil  Rights 
Division^    This  chapter  reviews  the  need  for  coordination  and  direction 

■  »■  .  ■ 

of  Title  "VI  enforcement,  the  various  Executive  orders  which  have  assigned 
coordination Tresponsibilities,  the .organijation  and  staffing  of  the 
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Federal  Pr'ogrtms  Section,  the  .coordination  ectiyitiea' undertaken  by  the, 
•Section,  and  the  Section's  litigatlve  activities. 


1717.   After  a  draft  of  thia  chapter  was  prepared,  a  copy  of  it  was  ^trans- 
mitted* to  the  Attorney  General  for  review  and  coniment.  '^See  the  preface  to 
this  "r^epof t  at  p.  vi  supra.    .Upon  FPS'  request,'  comments  were  received  by 
.telephone'  and  were  not  reduced  to  writing  by.^FPS.'  While  Commissiori  staff 
were  considering  these  comments,  the  Assistant  Attorney  General  for  Civil 
Rights  wrote  tq  the  Commisaion  that,  "In  our  view,  the  report  does  not 
adequat^ftlV  reflect  the  operations  of  the  Section."    Letter  from  J.  Stanely 
Pottinger,  Assistant  AtTofhey  General,  Civil  Rights  Division,  Department 
of  Justice,  to  John  A.  Buggs, •Staff  Director,  U.S.  Commissiori  on  Civil'Rights, 
June  27,  1975.    DOJ  stated  it  would  be  providing  the  Commission  such  documents 
as j^ight  be  necessary  "to  ensure  a  proper  evaluation  of  the  Department's 
cocJrdinatio.n  activities  under  Title  VI,"  and  obseteved  that,  "It  may  be  that 
the  feport^s  imbalance  atid  inaccuracies  are- occasioned  by  inadequate  infor- 
mation."   Id.  DOJ  subsjequently  delivered  approximately  930  pages  of  docunients 
13  Confnission  staff.    Most^pf  these  had  never  been  seen  previously  by 
Cbmnission  staff,  although  many  of  Jhem  had  been  requested*,  months  earlier. 
T^his-was  because  DOJ  policy  had  foreclosed  any  disclosure  of  mMviy  of  the 
(ocuments  whioh  it  ultimately^kuppliedf .  These  documents  include,*  for  example^, 
OJAs  reviews  of  agerjcy  civil  rights  compliance  programs-,  compliance  reviews 
i  Federal*  assistance  recipients,  and  legal  opinions*.    As^noted,  In  note 
.958 -Infra;  DOJ,  ear^^  in  1975,  broke  precedent  with  its  disinclinaMon  to 
Jisclose  legal  opinioW.    The  Commission  commends  the  Department  of  Juitice 
for  its  change  in  policy^  ,  ,      ^  * 

It  should  be  noted  that  DOJ  has  accompanied  some  Sf  the  documents  it  has 
provided  with  restrictions  against  disclosure  of  the  names  of  recipients 
or  beneficiaries  of  Federal  assistance.    Moreover,  DOJ  has  not  provided 
copiei  of  any  documents  constituting  legal  advice  to  agencies  concernirfg 
specific  litigation  or  adminis'tratiye-  hearing!  where  disclosure  of  such 
'would  interfere  with  enforcement  proc^e'dings.     '  . 


1 


'1 


Coordination  mnd  Direction 
A.  Need 

Impiementation  of  Title  VI  poses  significant  problems  requiring 

•     -  ■     .  -  { 

coordination  and "direction.    The  need  for  coordination  and  direction 
exists  because  more  than  25  agencies  have  Title  VI  enforcement  responsi- 
bilities.   Coordination  and  direction  may  be  necessaty  to  ensure  joint  enforj! 

by^VeVetal  agencies  funding  the  sarnie  recipient.    More  important ly,'  absent 

'  .  .      •  •  .  '  '  '         ^  I 

effective  coordination  and  direction.  Title  VI  agencies  may  make  in- 

consistent  interpretations  of  law  or  develop  conflicting  standards  for 

im^ementation  of  Title  VI,  such  as  data  collection  requirements.  Since 

some  recipients  are  assisted  by. a  number  of  Eederal  agencies,  it  is 


important  .that  these  recipients  not  be  subjected  to  varying  and  possibly 

-  .  '  .  .  1         .  J™ 

conflicting  information  reporting  requirements. and  compliance  standard^,  - 

'  '        '  .  1  » 

Similafly^  even  where-there  is  uniformity  among  the  agencies,  it  Is 

1  '  ' 

important  that  such  recipients  not  be  subjected  to  duplicative  compliance 
reviews,  audits,  and  other  investigations  by  the  different  agencies. 

Equally >serious,  however,  is  the  situation  created  whenever  some 
ag^encies  en^brcn  the  law  vigorously  and  others  do  not.    An  uneven         ,  ^ 


1718*   New  Title  VI  standards  may  be  necessary  from  time  to  time  because 
the  concepts  of  equal .protection  which  underlie  Title  VI  are  themselves 
Always  evolving  through  judicial  proceedings*    The  major  recent  example 
of'thls  is  the  Supreme  Courtis  decision  that  failure  to  ensure  provision 
of  an  education  understandable  to  non-Engllsh-speaklng  public  school 
children  constitutes  a  violation  of  Title  VI.    Lau  v,  Nichols,  AlA  U»S» 
563  (1974)^    "  ^  .  > 


Iivir~or^^6rc«Btnt  Activity  anang  th«  agendias  eueoutagea  \  nohraapcm- 

)   '  ^       '  •  1719 

aiva^  attituaa  by  racipianta  tovarda  thoaa  vho  would  enforce  the  lav« 

ThlaV  In  turn,  can  daaioralii;a  mambera  of  staff  a  who  are  desirous  of    .  v 

/  .        .     /  .   ^  ^ 

achieving  effective  anforcement*    In  thia  way>.  itjconsistency  of  enforcement 


effort  un^arminea  the  Govemmant  *a  entire  Title  VI-  e£fort. 


rt  uyiar 


1719*    /The  following  recent  staCement  by^^the  head  of  a  State  planning  agency 
adminiitering  Uw  Enforcement  Asairt«icy  Administration  (LEAA)  funds  is 
illustjcative;  .  ' 

.•..Mpder  the  LEAAj"  program*  ...[wje  are  oftentimes  viewed 
as  being  in  much  more  of  an  aggressive  posture^as-far 
1^        as  civil  rights... ia  concerned.    The  way  we  carry  out 
the  guidelijfies  of  the  LEAA  program  is  to  actually  tgo  ^ 
.  .   'out  and  deal  with  the  local  agency,  spell  oiit  what  the 
h  .     guidelines  .are,  apell  out  the  kind  of  affirmative 
1  action  program  which  he  haa  to  develop  ^In  drder  to 

^  '  .  I  certify  that  he  has  a  program,  help  him  develop  the 

progr^mV  and  get  him  to  certify;.   •       ,  • 
i  ,  ^  ^  -  .  • 

From  practical  experience  his  response  to  us  is  that 
LEAA  is  going  further  than  any  of  thf^  other  Federal 
agencie%.he  deala  ^ith.    He  geta  HEW  money,  and 
thay  don't  make  him  do  all  theae  kinda^of  things., 
^  Ramarka  of  Lee'M.  Thomaa,  Executive  Director,. Law    "  ^ 
Enforcement  Aaaistance  Program,    State  of  South 
Carolina,  at  an  LEAA  P^olicy  Development  Seminar  on            !  > 
Civil  Righta  Coiiq)liance,  Feb.  10-11,  1975,  at                    '    w  , 
Rocheater.,  -Michigan.    As  :of  May  1975,  a  final 
tranacript.  of  the  proceedinga  of 'the  conference- was 
being  prepared  by  LEM*     *      •    i 

For  a  diacussion      LEAA* a  civil  rights  enforcal&ant  efforts,  see  ch.  5 
supra ♦ 
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Coordination  authority  alone. will  not  alv^ys  suffice  to  avoid  th^oe 

problems,  hovever*    There  is  also  a  need  to  direct  that  steps  be  token 

following  unsuccessful  efforts  at  coprdlnatlon,    Xo  state  the  difference  . 

between  coordination  and  direction  succinctly,  direction  is  what*,  should 

follow  unsuccessful  efforts  at  coordination.    Thus,  for  example,  a  coordinator 

can  recommend  4^policy  or  standard  for  adoption  by  all  Title  VI  agencies*. 

Where  an  agency  is  unwilling  to  accept  the  recomoendation.  Hut  the  coordinator 

believes'thaf  the  reasons  advanced  by  an  unwLlling  agency  do  not  J*ustify 

non~ado^l:lon^cr'tfi^^^o  sTiould  be  able  to  direct 

that  the  recommendation  be  implemented*    The  same  rule  exists  where  an  agency 

which  is  a  reluctant  guardian  of  the  rights  conferred  by  Title  VI  is 

unresponsive  to  suggestions  that  the  l^vel  or  quality  of  Its  compliance 

172D 

activity  be  upgraded. 

B,,    Assignment  of.  Responsibility  ^  ^  , 

The  responsibility  fot  coordinating  the  Jederal  Government's  Title  VI,  . 
activities  has  been  asslgnied  through  a  series  of  Executive  orders.  The 


duties  were  first  vested  In  a  Presidential  Council  and  later  in  th^ 

^      '[  ,  .  - 

Department  of  Justice. _ 

1771 

"  L.—  Execubi-ve-Order-m-97-  ^ 

In  Febiuary  1965,  seven  months  after  the  passage  of  Title  VI,  Executive 
Order  11197  created  a  President's  Council  on  Equal  Opportunity,  to  be 


1720,  The  difference  between  coordination  authority  and  directional  authority 
is  discussea  further  on  p.  659  infra >  *  .  ^ 

/ 

1721.  Escec.  Order  No.  11197,  "Establishing  the  President's  Council  on  Equal 
Opportunity,"  3  C.F.R.,  1964-1965  Comp..,  p.  278.  .  .  , 
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1722 

chaired  by  the  Vice  President  end  to  conelat  of  sixteen  agoncy  hends. 

'live  Council  wa«  not  authorized  to  inake  policy,' but  to  recommend  policies, 

prograwi,  and  actions  to  the  President.        Its  field  of  responsibility 

van  broad,  extending  to  .the  »pectrum  of  Federal  eivil  rights  activities, 

•     1724  * 

including  cw>rdittation  of  the  Govemn>ent*s  Title  VI  effoxtsv™ 


1722.  These  were  the  Attorney  General}  the  Secretaries  qi  the  Djepartmcnts 
of  Agriculture t  Comerce,  Defense,  Health,  Education,  and  Welfare,  and 
Labor;  the  Chairiaen  of  the  Civil  Service  Conwission,  Cowtoission  on  Civil  . 
Wgh.ts-,  the  Iqual  Employment  Opportunity  Coo»ission,  the  President's  Com- 
aission  on  Equal  Ewplpyment  Opportunity,  and  the  President's  Cownlssion  on  - 
BquJjl  Opportunity  in  Housing  J  and  the  heads  of  the  Cqwajunlty  Relations 
Service,  Office  of  Bcoaoalc  Opportunity,  Office  of  Education,  the  Federal 
Ofeuslng  and  Hoeit  Administration,  and  the  General  Services  Administration,  , 

1723.  Cotamlssion  on  Civil  Rights,  The  FederaV  Civil  Rights "Enforcement 
Effort  333  (1971)  /herelneftar  cited  es  gnforce— nt  Effort  report/;  Comaent: 
Title. VI  of  the  Civil  Rights  Act  of  JL964— Xnpleieentatlon  and  Impact,  36  Geo^ 
Wash.  L.  Rav«  824  (i968)  /hereinafter  cited  as  Coonent/. 

1724..  \^he  Council  was*  plainly  a  coordln»]tor  and  not  xi  director  of  the 
Government's  Title  VI  effort.   See  tha  distinction  set  out  on  p.  649  supra > 
As  an  illustration.  It  his  been  stated  that  the  Council,  'in  giving  advice 
on  ques^^ns  such  as  vfaether  a  particular  prograsT  was  covered  by  Title  VI, 
generally  deferred  to  agency  opinion*    Coimnent^  supra  note  1723,  at  .858.  \ 


.  s 
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^  1725 

The  Council  "never  got  off  and  running,"        however.    Its  ties  to 

fl726       .  * 
t's  staff  were  not  close,  and  conflicts  arose.  Only  six 

•     *  1727 
xDonths  after  it  began  operations,  the  Council  was  suddenly  abolished, 

and  responsibility  for*  coordination  of  title  VI  was'  assigned  to  the  Attorney 

General. 

:  .        ^  :  -^728 

Several  factors  were  stated  as  underlying  the  transfer.  First, 

1729 

Title  VI  agencies  had  adopted  regulations         and-  embarked  on  a  coordinated 


1725.  Interview  with  WHey  ,Rrariton,^ former  Executive  Director,  President's 
Council  on  Equal  Opportunity Apr.  e,^J19/70,  c;Lted  in  Enforcement  Effort 
report,  supra  note- 1723,  at  334,  n..2l6/ 

1726.  Id- 

1727.  This  was -accomplished  by  Executive  Order  11247,  3  C.F.R.,  1964- 
/1965  Comp.,  i>.  348;  42  U.S.C.  §  2000d  (1970),  discussed  on  pp.  654-57  infra. 

1728.  ^These  factors  are  set  out  In  the  preamble  of  Executive  Order 
No.  11247,  supra  note  1727. 

1729.  These  regulations  are  discussed  on  p.  702  infra. 


-  1730  ^ 
cnfocccBiejit  program.         Second,  the  issues  thereafter  arising  in  connection 

with  coordination  of  agency  Tltle,,VI  activities  vould  be  predominantly 

-  legal  in  characber  and  in  many  cases  would  be  related  to  judicial  enforce- 

.j.^*,      'oent.    And  third,  the  Attorney  General  is  the  |:hie£*  law  officer  of  the 

^.         GovertOT-ent  and  is  charged  with  enforcing  the  laws  of  the  United  States. 

The  stateoent  that-thc^gencies  bad  "embarked  on  a  coo'rdinated  enforce- 


ment program"  was  an  ovcrstateoentr--Mbile  the  Councia  had  worjkfed  on^ 

a  set  of  guidelines  for  Title  Vi  agency  enforcenent  action  and  on  a  series 

.  of  coordination  plans  for  delegation,  to  IIEW  by  ageiicles  with  responsibilities 
\       .  j  .  "  1731 

-in  areas  in  which  HEW  was  the  predominantly  involved  agency,        these  guide- 


1730.  Sec  Enfprceoiat  Effort^eport,  supra  note  1723,  at  239-40,  n.  415. 
For  further  disdusslW  of  the  transfer,  see  Coimnent,  suEra.  note  17231  at 
859.  n.  133;  mUamk.  Taylor,  Executlvtgtaplementation  of  Federal  ^vil 
Rights  Laws,  All  tssue\  Paper  for  the  Leader-Ship  Conference  on  Civil  Rights 
8  (1968).  .  V  ,^  ■  ■  '  . 

1731.  Comment,  supra  note  1723,  at  858-59.  •■  . 
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liticf  had  not  been  Issued  and  tb^  coordination  plans' had  not  been  slfcied  bv 

1732 

the  participating  agencies  At  the  timoi  the  Council's  abolition t 

Moreover,  the  ^tateinent  ^hat  jcoordlnatlon  issues  would  be  pre- 

domlnantly  legal  In  character  was  fallacious •     While  it  is  true  thAt 

determine* tioos  regarding  the  ^cope  of  Title  VI  and  the  development  ox 

such  matters  as  uniform  compliance  standards  Involve  legal  conslderatioAs, 

the  ultimate'  success  of  the  Government's  efforts  to  enforce  Title  VI  ^ 

depends  on  the  vlillngness  of  agendies^to  take  effective  Implementing 

action*    This  vlltlngness  Is  reflecjfed  by  au^li  factors  as  the  number  of 

compliance  reviews  cdnducted,V<;h§  quality  of-^ose  reviews,  and  the  speed 

and  frequency  of  enforcement  actloti*.    Agency  perfomattce^ltr  theae 

areas  has  generally  been  deficient*   Those  vere  the  problems  in  1,965,  and 

1733  \  ^  r 
tjiose  are  the  problems  nuv.    ^  \ 


1732*  '^^^  coordination  plans  are  discussed  further  on  pp^  SSO-'SSS  lnfra» 

l733»    It  should  also  be  noted  ,that  to  the  degree  that  the  second  and 
third  reasons  suggested  that  Title  VX  would  be  primarily  enforced 
judiclAlly  rather ^than  administratively ,  the  reason*  must  be  regarded 

.as  contrary  to  the  intent  of  the  ConKress*  which  considered  adtainistrative 
Actiop..  to  be  the'prlmary  means  of  enforcement.   The  history  of  Iltli  .VI 
ia  the  l^Qutlve  bi^anch,  however »  has  beer>  in  part  a  history  of  % 
eij:cumacripti6rt  '/9f  .the  use  of  administrative  means  to  enforce  Ti^le.Vtt 
This  is  evidenced 'by  the.  Attorney  General's  Guidelines  for  Title  VI 
Enforcement, and  by  the  joint  action  of  the  Attorney     ^BxnX  and  the 
Secretary  of  Se^l^th,  Education,  and.  Welfare  in  196^,  c^^eu  they  sfia.de 
lltlgatiojj'^^the' principal  Title  VI  enfor<l;6ment  tool  in  public  achools# 
See  ttfe  Enforcement  Effort  report,  supra  note  1723,  at  237-38.  Tlie 
Attorney  General's  Guidelines  a4>pear  at  28  C.F.R/I  50.3  (197A)#    They  ^ 
are  criticised  ^In  Notre  Dame  Conference  on  FederalGlvil  Rlgh.ta  Legis- 
lation and  Adiiilnlstratlon:    A  Report,  Al  Notre  ^S^:r'^,ii9Q6 ,  92S-|4  , 
(1966).  ,  •  - 
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2.    Executive  Order  1X247     •  *  ^ 

*  EKccufcive  Ordor  11247  coaferi:^  oA  the  Attorney  XJenec^l 
a, responsibility  mi  a  power  which  had Wlonged'  to  the  President's 
Council  0n  Equal  Opportunity*  TheWsponsibiXltx  was  to  assist  ^ 

Federal  departweats  and  agenciifes  to  coord^nste  their  programs  and 
acHvlHes  and  adopt  copsist«Jit  and  imiform  {jolicies,  practices,  and 
procedures  for  the  cnforcetaent  of  Title 'VI*         The  power  was  that 

of  j^oRUlgating  such  rules,  and  regulations  as  the  Attorney  General  might 

^  .  '    *  '  * 

4eem  necessary  to  carry  out  the  responsibility  assigned  by  the  Executive 


order*  ^^"^  ytiieorde^^also^  directed. departments  and  agencies 


to 


coqpetjate  with  the  Attorney  General  and  to  provide  any  requested  reports 


Exec*  Order  No»  11247,  "Providing  For  the  Coordination  %  the  Attorney 
^>^ttcral'of  Enforcement  of  TltlCvVI  of  the  Civil  Rights  Act  of  1964," 
Sept.  2j4,  1965,  ,3  e*F*R,,  1964-1965  Comp.,  p»  348,  42  U^S.C,  S  2000d  tl970). 

i735#  Evaluations  of  the  Department  of  Ju^tice*s  performance  under  this 
Executive  order  are  contained  in  tlie  Enforcement  Effort  report,  sufaa 
note  1723,  at  239-50  (1971);  U*S*  Commission  on  Civil  Rights,  the  federal 
Civil  RiRhtt  Enfor^toent  Effort;    One  Year  Later  115-23  (November  1971) 

^/h^relnaf ter  cited  as*  One  Year  later/4  aid  The  Federal  Civil  Rij^hts  Enforce- 
ment Effort— A  Reassessment  231-39  (Januiiry  1973)  /hereinafter  cited  as 

"  Reassessm^nfc  report/,    -  ' 


1736*  Exec.  Order  No*  11247,  supra  note  ^734  at  Sec,  I. 
1737.   Id.     r  .  '       ^  ... 


ERIC 


■\ 


.ess 


mdHntoxmation*       ,  '  ' 

Executtve  Order  11J47  atd  not  include  a  numbt/r  of  riecessary 

provisions.   An  eleoehtary  one,  a  version  of  wMch  was-  contained  In 

Wutlve  Order  1U97»  wouU 'have  required  Tit/e  VI  .dgenples  •  to 

deatgnate  a  fiiUtlmp  of f icial  of  «'-uhifo«Dly  bigh  rank  to  direct 

■  "  .  .  ..» 

agency  Title  VI'  efforts  and  to  serve  as  liaison  with  the  Department 

X739  '* 
of  Justice.  ,  '         ■  7 


1738.  Id.  at  Sec.  2.    This  directive  vas.also  carried  over  from 
Executive  Order  No*  11197,  sopra  note  1721*  *  .  ^ 

1739.  Executive  Order  No.  11197,  suprn  ftote  1721,  Section  8,  provided: 

Each  Federal  department  and  agency  *         >  \ 

shall  designate  an  officer,  of  a  ' 
rank  not  lower  tha?i  Deputjj 
Assistant  Secretary  or  the  equivalent, 
to  oversee  and  cdordinate  the  activities  *  * 

**  of  such  departa^t  or  agency  relii ted  to 

the  purpose  of,  this  brder,  and  to  serve 
as  liaison  urlHiv^^ko  nrtim/»^t^.  . 


I 


X 


1^ 
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Hore  serious ^was  chc  fai^lure  to  provide  certain  dates  for  the 

accomplishmant  by  tite  Departi^nt  of  Justice  of  specific  coordination 

activities,  such  6$  the  development  of  a  statement  of  the  jainlinum 

'  ;  -         ^  ^      ^  «  1740-'' 

rfequiretuents  0£  an  agency  Tltlil  VI  ertforceraent  program*       Most  important. 


however^ -vas  that  because  the  p^^^er  given  the  A^ttorney  General  was  only 
thw  of  assistins  ^e  agencies  to  coordinate  and,  to  adopt  uniform  and 
consistent  policies,  the  Attorney  General  did  nof construe  the  order  as 


providing  authbrlty  to  direct  thelagcncies  to  take  specific  compliance 
'    .      ^^    ^    .  X741   '5  -  ^    .       -  / 

and  enforcctnent  actions.        The  implementation  of  the  Executive  order  by 

/     -  *  '  . " ' 

^  the  pjepartoient  of  JfustijWi  was  thus '^lecc^sarily  limited.    Thfe  Attorney 

General  is  only  one  nveicber  of  tHfe  C^binejt,  wW^^ih  is  a  coUegial  body. 

As  one  ateong  equals^  the  potential  f^r  successes  in  improvement  of  Title 

\  ^^  ■  : 

VI  cnforcccient  remalnad  a  function  oC,^he  Attorney  General  a  personal 

relationships  with  individual  Cabinet  ;teeit!^rs  and  of  his  or  hes^  own  powers 

,  1740.  Other  coordination  objectives  mlg|»t  have  included  the  development  of  * 
such  tjo^tters  as  standards  for  the  conducft  of  agency  preapproval  and  post** 

,  award *compllanco  reviews  and  complaint  invastigatlons;  design  of  require- 
ments for  recipient  self-analysis  of  exllting  discrimination,  the  present 
effects  of  past  discrimination,  and  any  ailiversc  impact  against^ minorities 
wkich  would  inhere  in  or  result  from  funding  {i  planned  pro-am  or  activitj^; 
implementation  of  uniform  reij^pient  data  coUectloi}  and  reporting  require- 
ments; and  determination  of  the  complianca.role  to  be  played  by  State  agencies 

175*1#        ^•8»»  latter  from  K»  William  0*Connor,  JJeputy' Assistant  Attorney 
Wneral,  Cfvil  Rights  Division,  Department  of  Justice,  to  Harold  Fleming, 
I^adership^Xlonfercnce  orv^ivll  Rights r  ^«ne  0:y  19755:^  ^  ' 


of  persuaf  Ion*   As  long  as  this  relationsMp^  prcsvalied,  there  could  be 
cf^mmT^^  1>ut  no  guarantee  of  institutional  successes »  *  / 


3#   Exebtttrive  Order  11764  '  ^  '  ^ 

In  early  lSt7A>.JStfi3ideni:  JU^^   

which  Superseded  Executive  Order  il247*    The  new  order  recites  that  the 

ageric  tea  which  extend  Federals  fioanciiTTis^isoAnce  ha ve^  resMjti'' 

.sibility  for  e£fectuating^,TitIe  VI^  apji  clarifies  and.^Saiens  the  role 

'  .  '  J       •        1744  '  '    "^^"^ , 

of  the  Attorney  Oeneral.        It  directs,  that  the.  Attorney  ^jSenerai 

.  ^   .  •  j^. 

iy4E#  '  The  unambiguoua  support  of  the  President  is  necessary  to  ensure 
the  effectiv:e  functioning  of  a  chief  institutiopal  authority*   One  means 
of  extending  such  support  would  have  6een  provision  of  stronger,  authority 
in  the  Executive  order  itself*    Another  would  have  been  provision  of  . 
adequate  staff  to  ensure  effective  iiopleroentation  of^  ther-BH4uuitlye  o^der     ^  , 
by  the  Attorney  Ceneril*    ^  third  ineans  of  expressing  unambiguous  suppoit--^^ 
voxxfd  have  been  the  jyersbnal  intervention  of  the  ?rosidet\t  whejn  .Title 
VI  coordination  problems  arose>    Such  steps  were, not  tak^sn  undiir 

Executive  Order  No,  11247,  supra  note  1734*^  .  .  >^  p  ' 

1743»    Exec,  Order  No.  11764,  •'Nondi§i:rimination  jln  Federally  Assisted  Programs, 
Jan,  21,  1974,  39  Fed*  Reje^,  2575  (Jan^  1974),  42.U.S.C.A.*  2000d-l 
(6um*  1975).    Dra,£ta^f  the  order  were  inl'tiated  by  staff  of  the  Federal 
Programs  Section  of •  the  Civil  Rights  Division  offchii  Department  of 
Justice*    The  Federal  Programis -Section,  formerly  called  the  Title  VI 
Sectioij,  is  the  locus  of  respansiBlltty  for  execution  of  the  Attorney 
.General's  Title  VI  coordination  functldrr.  ,.,]^*t  is  discussed  further  infra, 
this  chapter.   .  '      .  $^     ^  *  ?  •  ^ ,     «  ^  ^ 

1744.    The  order  states  Chiat  "/a/lthough  the  Attorney  General  Is  presently 
responsible  for  coordJLpa^ing  enforcement  of  Titl^  ^VI,  it  is  appropriate 
to  clarify  and  broaden  the  .cole  of  the  Attorney  General  with  respcrict,0 
Title  VI  enfsQrcecnent,"  J^^c^^f^®^  No,  11764,  ^supra  note  1743  (preamble^.,  ^ 
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3i 


1745 

"shall  ci5ordinate"  agency  enforcement  of  Tlrte  VI.       Under  Executive 

Order  U247,  the  Attorney  General  was  directed  only  to  "assist"  agencies 

"to  coordinated*   The  new  Executive  order. thus  appears  to  give  che  ;    * ' 

Attorney  General  a  ^brc  direct  tole  in  dealing  with  Title  VI  agencies* 

The,  order  also  provides  that  the  Attorney  General  "shall  prescribe" 

standards  and  proce^iures  for,  implementation  of  Title  VI*  Tliese 

standards  and  procedures  are  to  apply ^^fp  investigations,  compliance  ^reviews, 
*  -  ^  ■  '  ' 

and  steps  to  obtain*  voluntary  compliance  and  to  enforce  Title  VI  require* 

^  .  '  .  1747 

wents,  and  agencies  are  to  act  "in  accord  with"  them*  / '    TbesjEj  provisions 

*^  '       *  » 

represent  significant  imptoveioents  over  Executive  Order  11247#    The  power 

to  issue  mtninwm  requirements  for  iavestigatJtons  and  compliance  reviews  and 

for  enforcing*  Title  VI  has  great,  potential  for  misuring  a  uniformly  high  " 

^llty  Title  VI  effort  and  for  devfeloping  and  improving  methods  for 

1 

d^ecting,  measuring,  and  remedying  discrjlminiiciott  and  Inequity 
'in  provision  of  services*  ^        ^     *  "  ' 

^The  ordet  also  preserves  the  power  in  Executive  Order  11247  for  the  ^ 

"  -       •   '%  .     ,  ■ 

Attorney  General  to  issue  necessary  rules  and ^regulations  for  carrying 

*      -  1748  '  * 

out  his  or  her  functions  and  adds  to  it  a  power  to  issue  •'orders***       finally,  the 


1745;^  Id,  at  Sec.  I. 

1746*   Id.  ^ 

1747*   M*  at  S6<:*  V(b>  and  (c). 

174S*   Id»      Seic*  1.  


I- 
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otdtr  pmerves  a  provUtori  In  Ex«cutive  Order  tl247  th«t  t?ift  agenciea  •  , 

*'sh«U  cooj)«r«te  with  the  Attorney' General  In  ^Jie  perfotwaee  of  his 

1749    '     ■         -      .  • 
functtoni  under  thi»  order"      en^  delegates  tp'iihe  Attorney  General 

^  ■-.     .  •    .  •  •  1750  - 

W     the  PyeiJLdent't  authority  to  approve  Title  VI  agency  regulations, 

jth^  Ex«cutiv«  opier  glvtft  the  Attorney  GeaerAl  auSituntial  powers  . 
^  i:o  IspXtMxtt  aad  execute.  Title,  VX»  1£  the  Attorney  General  chooses  to  use 
then*   Arguing  from  the  lenguege  of  the  order,  it  seems  clear  tliat  the 


vord  "orders'*  Tjft'feif a  to  specific^  not' general  ordtrs^  Title  VI  \^ 

''itself  contains  the  phrase  ••rules,  regulations,  and  owJcrs  of 
f       ^  '  1751 

genaril  ijpplicability • "         It -appears  that  the  Miff erence  In  wording  in 
Exircutive  Order  11764  is,  therefore,  purgoscful  and  different  In  fceanlng, 
fton  a  cowpafison  of  the  old  and  the  mew  Executive  orders,  it  is  evident 
thacbke  .new  order  ccnfeijs  unprecedented  managejnent  autltorifcy  on  the 
Attorney  General  in  the  itea  of  Title'S^.jxeQrdination* 

.  1749.    Id.  at  Sec.  .2U)  1  . 

1750.  at  Sec.  3  '  -  • 

1751.  42  U.S.C.  V^Od-1  (1970).   The  phrase  refers  to  Title  VI 
regulations  to  be  adopted  by  the  agencies  concerned. 


666 
•  175^  ^ 

.Ktverthtltiit  two  nuitttri       brought  to  this  CoBnlttion'i  «t;ttntica 
•  1733  *  ' 

la  jr«ay  1975      hav^a  poaad  teft«\of  ike  ^txttnt  o^:^  thi-Attomay  Ganttal'a 

<     -     ,   .17SA  ' 
authority  to  Mnaga  Title  VI  eii£orcexmt»        Both  involve  the  refusal  of 


a  ?ttderal  agency  to  cooply  yith  the  request  a  of  the  Departaent.   The  f  irat 

1755  .   *  ^  . 

Mttt^eir  concerned  a  SOJ  request  that  USDA       refer  to.  DOJ  for  auit  the  ^ 

noncpttpliance  with  Title  VI  of  a  certain  State  Extenaion  Service  (SES)« 

Accoxdittg  to  a  Februar3^^1975  letter  from  the  Aasiatant  Atto^ey  General, 

botli  a  1973  audit  by  USDA  and  investigation  by  the  Civil  Rights  Diviaion 

bad  :£ound  legally  actionable  discrloination  in  the  SES*  eaployment  and 

aervdLces.    QOJ  took  the  position  that  the  SES  vas  also  in^iolation  of  its. 

afflxrsHitive  action  pljin,  approved  by  USDA,  in  1971»   pOJ  atated  that  further 

eff oxts  at  achieving  voluntary  coafpliance  were  likely  to  be  unavailingr  and  * 

requested  that  USDA  refer  the  matter  to  it  "in  the  laost  expeditious  Mnner 

1757  .  *  , 

possii.bTe  conelstent  vlth  tUSDA]  regulations^"         USDA  i;eplle4  t!i^^  its  Title  VI  _ 


1752     In.  another,  exatnple  one  agency  civil  rights  olff iciui 
by  etie  DepartMnt  of  Justice  to  consider  entering  into  aji  agf etifHi^t'  ' 
del«a*ting  to  HEW  his  agency's  enforcement  responslbilltiefi  in*  the  areas  of 
eleMtntairy,  aecon^ary^  and  higher  education  believes  that  DOJ  j^annot  order 
th^tz  the  delegation  be  mrde.   Telephone  interview  with  Richard  Hisk,  Title 
VI  Pxograw  Offigir,  Grants  Administration  Division,  Environmental  Protection 
Agesioyt  Mer.  3,  1975.  ^  - 

1733 Tb4<se ^metiers  were  brought  to  the  attention  of  thla  Conoission  through 
the  dtocuments  provided  by  DOJ  in  July  1975*    Thsse  d$icusents  ari  discussed 
at  note  1717  augra^  *  ..  .  .V^ 

1754-.    USDA  is  discussed  in  Chapter  2,  supra;    -i  -  ,  ^ 

1755*  *  The  Attomjey  General's  authority  under  Executive  Order  11764  is  dis- 
eusvefed  on  pp.  657-663  supra »  ^ 

1756^    Utter  from  J*  Stanley  Pottinger*  Assistant  Attorney  General,  Civil 
Itighcs  Diviftlon,  bepartment  of  Jusfelce,  to  John  Khebel,  General  Counsel, 
Ottpatsrtment  of  Agriculture,  Yeb.  21,  1975.   DOJ  requested  that  the  name 
of  elim  SES  not  be  revealed  because  such  disclosure  could  interfere  with 
ongoing  enforcement  activity* 

1757.    H.  >  ~~ 
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regulation  requires  that  attempts  at  negotiating  voluntary  coospliance  be  xaade 

before  the  initiation  of  any  cnforccoent  proceeding  and  that  it  could  "find 

I 

no  way  that  we  can  agree* to  the  apprdpriatcness  of  a  referral  under  TiEIB 

1758  .  ^  " 

VI  at  the  present  tioc.**."  USDi  stated  that  the  fou^  findings  which 

DOJ  had  made  regarding  services  diacxlolnation.  were  "of  liaited  scope  in 

' '^l     ^    r^Tf"'      ^  *  '  L  ^ 

view  of  the  Bctcpsion  Service's  broad  areas  of  iUj^sistance, •  .and  Ithatl  corrective 

•      » *  •  - 

action  may  be  appropriate  in  other  iireas  although  not  pre:  cntly  actionable 

in  the  view  of  your  staff  due  to  l^ck  of  evidence, USEA  noted  that^ these 

.  '  1759 

two  factors  made  negotiation  more  appropriate  th^JLitigation  at  the  present  time. 


.    t  -    ^  .  ^ 

1758.  Letter  froqj  John  A.  Knobel,  General -Counsel,  Department  of  Agriculture,  ^ 
to  J*  Stanley  Pottinger,  Assistant  Attorney  General,  Civil  Rights  Division,  ^ 
Departn^nt  of  Justice,  Kar*  4,  i975.   USDA  bad  no  objection  to  the  initiation 
of  a  suit  uhder  title  VII  involving  ecjployiaent  practices  (for  which  Department 
referral  is  not  necessary)  • 

1759 ♦  Id.   At  the  same  tixnc,  it  should  be  noted  that  VSJA  ackn<?wledged  in  its 
letter  to  OOJ  that  it  bad  been  advised  by  a  draft  taemorandina  of  Noveober  12,  1974, 
of  the  results,  torn  efflployiacnt  and  services,  of  a  lISDA-^fss^tcd  analysis 

by  DOJ  of  the  additional  information  securcdl.   Yet  there  wa**  no  indication 
in  USn\*s  l^ter,  almost  four  months  later,  that  it  had  taken  any  steps 
in  the  interim  period  towards  negotiating  compliance  regarding^  the  services 
discrimination  issues^  ♦  ,  ^ 
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It  4s  plain  fron  the  correspoadcace  that  USDA  felt  no  obligation  to 

regard  DOJ'a  letter  as  an  order.   As  of  June  1975,  however,  DOJ  had 

not  challenged  USDA's  Interpretation.  '  Indeed,  it  had  not  even  responded 

to  USDA"a  letter. 

.  Itie  second  c&atter  pertinent  to  directional  authority  arises  froa 

TPS*  aaicus  involvciaent  in  a  case  involving  a  State  agency  and  private 

institutional  child  care  facilities  in  Alabaoai»   As  a  result  of  the. ' 

e^cpcriencc  FPS  ^acquired  in  tliia  case,  it  tteveloped  questionnaires  *  for 

the  review  of  HEW-funded  child  care  and  nental  health  progr^as  adciini- 

sterod  under  the  auspices  of  State  agencies*   FPS  then  tried  to  per&uade 

HEW*  a  Office  for  Civil  Rights  either  to  participate  with  FPS  in  jSytato 

agency  .reviews  or  to  delegate  to  FPS authority  to  require  of  recipients 

such  inforxaatioa  ,as,i4i  decxaed  necessary  for  the  Itylejaeatatiott  of  Title* 
1760 

VI* 


HE»  was  jjot  r<*sponsive  to  FPS*  requests*    The  Mrectoi  of  CCR 

*  * 

vrotc  to  FPS*-ir  January  19^5  that  "a  delegation  of  our  Title  VI  authority' 

*-to  your  office  is  not*  Necessary'*  to  order  to  develop  ^realistic  and 

unifom  criteria  for  evaluating  Title  VI  cor5)liancc  in  State  agency 
1761 

child-care  program.       OCR's  reasoning       based  upon  the  foot  that 


1760*    TJiese  reviews  were  not  intended  to  ji^^^ily  cocrpllance  with  Title  VI» 
however,      ouch  as        to  assist  in  fonaulating  a  thorough,  unifom  and 
siis^ie  ayaten  of  data  collection,  a  guide  to  future  investigations,  and 
realistic  uniforo  criteria  for  evaluating. ccr:pli8nce  with  Title  VI#».*** 
Letter  f roa  Rcjbert  Deapscy,  Chief,  Federal  Prograiaa  Secti6a,^  Civil 
Rights  Diviaion,  IX>J,  to  Barbara  Vallcer,  Director,  EealtK  and  S^ial 
Services  Division,  Office  for  Civil  Rights,  HEW,  Kov*      1974.  /  Although 
Kr.  Deqpsey  was  writing  with  particular  reference  only  to  chilir  care 
prograt3,  other  docuiaeats  provided  by  FPS  syggcst  thAt  its  In/cnjrfLons  witli 
respect  to  cental  health  prograns  were  the  sane  or  sioilar*  / 

I76i.  Letter  fro:^  Peter  E.  Holoes,  Dirccfort  Office  for  Civil  il^hts,  9^1 
to  ^bert  Dccpscy,  Chief,  Federal  Pfograx^s  Section,  Civil  Righti  Division, 
DOJi  Jan^  23,  1975r  '  ^  . 

^^^^  ♦ 

68t)  . 


Ithadf  as  of  ^<muary  19>5,  echeduled  indepth  reviewa  In  tiwrrcgiomll 
HcAlth  and  Social  Services  Branch -offices  Injt niaiiber  of  ntnas,  including 
chlU  zarc  mi  taeatal  health  prograc:3*   H^eover,  as  of  Januai^  1975, 
HE»*B  regional  branches  were  in  the  ^roeess  of  cocplctlng  draft  guide- 
liaett  "in  the  Mturc  ^£  cospllamsb  standarda"      for  suDtsisaicn  to  the 
Health  and  Sooial  Sejrvicea  Dtwsion  of  OCR*         proposed  to  eubrit 
these  drafts  to  FPS  for  rcvitrw  and  cotxscnt,  and  atatcd  it  would  ^peik  ^ 
with  an  OCR  director  of  a  Tcglon  la  which  FPS  had  been  I'b teres  ted  ^ 

codcemld^  the  collection  of  chilO  care  data  "along  the.  lines  developed 

'     ^  '  176i 

In"  EPS*  proposed  qucaclcnnairca.       Again  FPS  dl£  not  challenge  HTW 

'on  its  position.  ^  / 

•The  Attorney  General's  order  could  have  foreclosed  most  if  not  all  of 
the  roon  lot  argucicnt  over  intetpcetation  of  the  Executive  order  by  tcsp^rd^D^ 

m 

promptly  to  agencies  challenging  the  powers  to  direct .    DOJ  shoald  have  issued 
a  legal  opinion,  ciklni?  clear  the  scope  of  the  Attori?o>  ^notaVs  aathority 
t^ndor  t^-^e  order,    Ik^  s-^ch  order  baa  been  issued,  however     If  tbls  13  Ir-ecausti 
tbe  AttoxTte^y  Ge?^eral  ha3  a  canttar^j  view  to  that  held      this  Cscrlssion 
concerning  B01*a  p*-fwers  tioder  Enecatiye  otdetj  t^o  Attorney  General  shcivid  k^ng 
ago  have  rccosc^sjdcd  a  new  Executive  order* 

To  appre^'.^c  the  Seflciencics  of  jthe  execution  of  toccuti^  Otd^^r 
11764^  tt  JLs  instructive  to  review  the  institutional  arrisngcrents  crciied 
under  Executive  Order  1124&         in  an  analogmis  area,  nondlscritslnation 


1762.  Idji^ 
1763*  Id. 


1764.  VM\  Order  !!?o.  lU4e  'Eqtial  Ecplo«reat  Opp^rtonity/'  3 
1974-1975  Cosp.g  p.  169-177. 


ip:  empXoycaeot"  by  Federal  contractors.    Overall  responslblli^  for  contract 

cotsplfance  is  Vested  in  the  Oes^arttxient  of  Labor,  whf^ch  has  created  an 

1765 

*  'Office  of  Federal  Coatrarct  Cotcpliance  (OFCC)    \  and  assigned  to  17  other 


agencies  tUtt  duty  of  reviewing  and  monitor ing  Federal  contractors  for  com- 

'  1766        ^  % 

t>liance  vith  etsploytnent  nondiscrimination  requlreoents*  ^      To  ensure  a  cdn« 

sistcntly  high  level  of  enforcetaent  actiyl^y  b;^.  all  agi^cie^  to  which 

it  has  .delegated  re3poo8i|iillt!y/0FCC  can  oust       agency  from   

Jutiadictlon  over  a  particular  contrac^tor*  and  assume  responsibility 
far  compliance  by  that  contractor.   OFCC  can  also  conducj^  Its  own  " 
, lnyest;lgatlons  and  compliance  reviews  of  contractor^,,  and  can  Itself 

impose  sanctiona  on  noncomplying  contractors*    Finally,  OFfJC  c^n  order 

»         •  *         *  '  .     , '  ' 

,  any^  of  the  agencies  to  take  specif,ic  action^  and  report  to  OFCC  re-  ^  ^ 

^  g^rdijQig.  the  act/on  takeq.vithin  a  given  time.         Therfe  four  pow^lra,  ^ 

would  seem  easentlaj  fco  £he  effective  "Sverjsight  of  a  widely  diverse 


'-^ — 


1765*    The  activities  of  OFCC  arc  reviewed  ii  V.S»  ^otnai«sit>n  on  ^  J 
Civil  Rights,  The  Federal  Civil  Rights  In^drfeefent  Effort— 1974 1 
Vol>  V>  To  EUminate  Sffiployinfent  Discriialnation  ch>-3  (July  1975)* 

;  ^       ;  ;      •    -        '       \     .  , 

1766;*^  These  agencies  are:   Department^ of  Agriculture;  Atomic  Energy  Coimttlsslon 
Depatbv^t  of  Commerce;'  D,ej^rtment  of  De^ens^;  Department^  of  Justice; 
Environmental  Prot<v:tl6n  Agency;  General  Services  Adminiatration;  Department 
of  Healthy.  Education,  and  Welfare^  Department  of  Housing  and  Urban  Development; 
Department      the  Interiot;  nation^  Aeronautics  AHd^paeg  Adfliinlstrationj 
Postal  ServA,.e;  Small  ,Busi!ness  Admlnistrat^n;  Tennessee  Valley  Authority; 
Department  bf  Transpoi:t£^tion;  Department  or  the  Treasury;  VeteraJtf^ 
Administration*  \»      /        '  *  ^  ' 

1761.  The  relevant  OFCC  regulations  are  fouiid*at  41  C.F.R.  8  M-i,20,  et 
scg..  (1974).  ;  .    ^  '       *         _  ^ 
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5  ^  ^  ^        .     .  1768  *  . 

program  ducH  na  Title  VI  enJ^oreemant  by  Skecutive  Order  11764* 

1768,   It  «Hould  bft  noted  ±hkt,  wtth  the  advent  of  general  and  special 
TeVenue  tharingt  coordinmtlon  and  direction  among  TFederal  civil  rights 
enforceaftmt  agenclea  in  ending  discrimination,  in  provision  of  servlpes 
may  aaluae  a*  nav  importance*  .  Because  revenue  sharing  programs  axe  not 
apaclflcally  mentioned  hi  Execufcive  Order  1X764,  the  Tlt^e  VI  authority 
of  the  Attorney  C«nersl  vlth  tespecty  to  th^^may  be  auiject  to  some 
doubt  t   Although  it  appears  Che^t  thi*  omission  6£  the  Executive  order 
has  caused  no  problems  With  respect  to  manpower  and  community  dei/elop'** 
mant  special  revenue  sharing^  the  situa^lon^is  otherwise  ylth  respect 
to  geaeirsl-revenue  shaglagt — The-  Of  flee  e£  Aeyenue  Sharing  ^ORS)-  of—  - 
theJ)epartment  of  the  Treasury,  which  administers  genial  revenue^ 
'  shaVing>  contends  that  It  is  n^t  a  Title  VI  agency*  The^Departmeyat 
of  Justice  has  tiot  reached  a  formal  conclusloi}  on  the  qucstlonr^  This 
la  un!forttmate«    Because  the  approximately  $6  billion  in  general 
revenu^haring  funds  which  Is^B-distrfbuted  annually  by  ORS  among  all 
Statea  and  prsctlcally  every  local  government      th^^-country  can  be 
used  in  the  ssme  programs  and  activities  in  which  other  Federal 
assistance  fwds  are  used)'  there  Is  every ^^needn^pr  effective 
coordination  among  present  Title  VX  ag&ncdes  and  ORS,  Horeover, 
QMi  arguing  it  Is  not     Title  VI  agency,*  hai~^irtiB5anl1^^ 
monitoring  and  compliance  actions  1^  can  talce  are  moire  limited  than^ 
those  aVkliable  to  Title  VI  agencies »    This  goes  directly  to* the 
problem  of  uneven  levels  of  compliance  activity,  dlqcusfied  on  pp#  646*47 
supra.    For  morf  discuaa^on  of  *thls^  point,  see  Section  III,  A  i^afra>.  ^ 
For  a  rctvlew  of  the  civil  rights  enforjcement  effort  o^  ORS,  see 


U,St  Conmiaslon  on  Civil  Rights,  The  Fadera^^  Civil  Itlfhts  Enlorca- 
manfc  Bff6rt»>1974,  Vol.  IV.  To  Frovlda  Fiscal  AsslsUnca  /harainaftar 
cited  ai«^o  Proves  Fi^ca^  Assiatanca/  •  ' 


S 


I 


J 


■  ■     ■  ■    ■   .     -  ^- 

4  .  *  ' 


II*    Or&Anirmtioa  attd  Staffing 

lot  i* period  of  titce,  the  Attorney  General's  Title  VI 

cpbrdlfuitloDal  effort  vaa  usaatisfattoty*   Xbtaa  problinsa  have 

affected  th^c  effort*  The  firat  of  theae  Wkn  a  lack  of  conttniiity 
1769 

in  leadeJCahip.         The  aecoxid  ymn  Xhat  the  Title  VI  futtctioa 

' *  1770 
haa  been  dovn|traded  ixi  Isportance  aisce  1965«    I     The  third 


1769 »   lHuLri)ig  the  n£ne  yeara  In  which  Executive  Order  112A7 

ya\ln  effect »  ^«ve&  per«o&#  vet%  i(2?tC4iilv«ly  liiilt&ed  the  daty  

of  oW  the  Department^a  ftffjQrta*   The  ahorteat  teimre 

aiiDn#\|theae  "wea  aeveral  »6ntha*   T^ie  Icngeat  waa  imder  three* 
yeara*  \   .  '       ^  ? 

1770 »   When  a  Title  VI  unit  naa  fir  at  created^  in  1965»  it  iiaa 
headed  hy  an  independent  Special  Aaaiatant  to  the  Attorney 
General^  who  reported  directly  to  the  Attorney  General*  For 
adMiniatratlve  purjpoaeat  hovever>  the  unit  Ma  placed  under  the 
civil  Klgh^a  Oiylaion-  (C1U>).   Th^  atrangedient  led  to  the  conpletey  ^ 
formal  Intetration  of  the  unit  into  the  CKO.   The  independence  % 
and  dtlrect^ relet ionahip  of  the  title.  VI  unit  head  ;to  the  Attorney 
iSeneral  iiere-  ended;   The  nadir  of  the  gradual  downgrading  of  the 
Title  VZ  reap^miililtity  waa  reached  in  late  1969^  when  the  only 
peraon  aaalghed  to  Title- VX  on  a  full<*tine  haila  waa  four  or  five 
runga  down  the  ladder  frpai'the  At^o|rney  Ceneral*   Thia  peraon 
reported  to  the  Di^uty Dk^rector  of  the  Office/of  ^iCdbrdination 
and^  Special  Appealaj^ 'who  rejH^rted  to  thet  Office  *e  Birectorf  who  . 
reported  to  a  Deputy  Aaaiatant  Attorney  Generflt  yho  reported  to 
the  Aaaiatant  Attorney  Generaly  who  .reported  to  the  Deputy  Attorney 
General  or  to  the  Attorney  General*   Hbreove^.  the  rank  of  the  lead 
Title  VI  official  haa  varied  during  thia  pei^ldd.   One  appointee, 
prevtouily  a  GS-15,  .waa  ipede  a  GS-17  when  he  becaa»  Special  Aaaiatant 
to  the  Attorney  General  in  1967  •   Another,  in  June  1970,  waa  prcjooted 
to  GS-15  upon  hia  appointcsefit.  "Bnfotceroent  Effort  report,  aupra  i 
note  1723^  et  241-42., 


OS," 


'667 


.  problem,  which  stems. from  the  fact  that  CRD's  professional 


staff  cohsists  prlasarlly  of  l&wyfecs.  Is  that  the  CRD  has  been 

lot  and 
m1771 


"geared  for  and  oriented  toward  a  litigation  approach  to 


pi:oble}QS« 


1771*    Until  1974  the  only»  nonlavyer  professional  ctoplojjees  involved 
in  title  VI  have  been  research  analysts,  vhom  DOJ  calls'***  ticgalj 

•p«raprof«88ioaais#"  Thejir  have  served  primarily  to  aid  in  litigation 
Because  of  tOS^s  orientation^  lltij;a(ion  ha&  often  heed  used  as  a 
auhstitute  for  administrative  enforcement  of  Title  VI  rather  than  * 

-as  -a-aupporrdEor  such-action^  ^ee-Enforcecienlt  Effort  reporttV^pra 
note  1723,  at  242-Hi3,  247-5^6^  3!ft.    In  that  report,  the  ComaisSio^ 
observed  that  "If  the  /Title  VZj  unit  is  to  perform  eff ecti^&  Title 
Vl^coordinatiotf,  it  camiot  becoke  involved  in  protracted  litigation > 
pyen  If  the  issiies  involved  in  the  cases  re^^ite  to  Ti»^VI#^* 
at  249  (eopbasif  supplied).     Where  primary  emphasis  id  placed  on 
litigation,  the  coordination  function  can  suffer*   piiublon  of  the 
coordination  function  because  of  involveacnt  in  litigation  vas 
dbserv^ed  in  1972,  for  exatnple*   Reassessment  repqtt^tj^uya_ng,te 
1735,  at. 236; 


6a^ 

o      -  .     ■   ■  • 
ERIC    '  '  .  • 
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Although  the  Bepartoent  has  taken  steps  tty  correct  these 
pro^Xea^»  its  staff to£Jcec«\ins  inadequate*   As  of  April  1975, 
^  the  litle  VI  function  resides  in  the  federal  frograms  Section,^^''^^ 
Ihft  Section  Chief,  a  GS-'lSi^  reports  to  a  Deputy  Assistant  Attorney 
General  lor  Civil  Rigl^ts,  who  is  responsible  for  review  of  tht?- 


1772*    Sections  are  thp  pritsatfy  orj^anlasational  units  of  the  Civil  . 
Rights  ^Division*    See  Exhibit  22,  p*  672  ijrifya».    Before  becoming 
a  Section,  the  Title  VI  function  was  located  in  one  of  three  units 
created  by  splitting  Hp  a  Coordination  atta,SpQplai  Appeals  Section* 


■'1 


wotk.  Of  the  faction.  '"^  "Oifi' l)omy  ^.aaUtAnt  Atti^taf^y -Gj^vml 

repotfea  to  the  Assistant  AttOTntey-eeserdh^for  Civil  I^gh'ts, '.?<h«> 
■■         •  —  .'  U 


if  in  ctarg©  of  the  Civil  Rights  Division,  "the  Assistant  fat#:ney 


'Gener*!  r«pp?ts  to  the  Deputy  Attoinej^  General  or  directly- ttf^he 

'       .    ^  ' 

Attorney  General,  as  appropriate  under  particular  clrcuiaslance*;,  . 

.  ^ 
The  Section  head  has  two  Deputy  Chiefs,  to  vhom  has  been*  i 

^  ^  Z  

.  delegated  substantial,  responsibility  for  day-to-day  manageo^nt  ol^,  » 

the  Sectlon»8  activities.   The  Section^tSss  a  professioLl  staff  co^" 


stating  of  atto.meya,.  specialists  in  coordination. 


1774 


and  research' 


1773.   The  DSipulty  Assistant  Attorney  General  is  senior  to  tworother 
Depiity  Assistants  within  the  CRD,  and  serves  in  the  absencer'of  the 
Assistant  Attorney  General  for  CivH  lUghts,   He  has  no  regular 
^conuct  vlth  Title  VX  agency  civil  rights  officials.  Rather./hls 
J  contacts  are  generally  at  a  higher  level  than  the  lead  fuiltlme 
civil  rights  officiiil.  Moreover,  most  of  his  agency  cOnWcts  are 
on  an  ad  hoc  basis.  '       ^      .  ; 

1174*   TH#  cdprdlMtbr«  are.  Equal  Opportunity  Speclallats,  as  arc 
•  npat      the  CottWaaldn  sUff  vho  have  prepared  the  Biforfcement  ' 
iiiott  aeriaa  erf  reports*   The  FPS  calls  its  Specialists  ''Federal 
Frograa  Coor.cjlnatorsa"  ^ 


ER?C 


•  .      G9i  : 


anidyatff^   Each  deputy  chief  is  responeihle  for  the^vork  of 
epptpxlmately  IS  people,  includinfc  soge  taemticts  of  each  of  the 


.  1775 

ihove  three  categociee* 


1775*  Beforit  the  eprliig  of  1971  the  staff  assigned  to  the  Title  ^ 
Vt  iuneiion  at  IX)J  had  nevet  numbered  wore  than  10,  Including  1 
attomeya  and  reaeajrch  aaalatants,  lind  this  figure  was  deduced  in 

ha--lnvolvettent.of  the  sUff  in  npn-Il^le  VI  duties* 
In  fact,^  betwien  19.69  and  June  of  1970,   only  one  person  was  as- 
signed to  Title  VI  on  a  fulltiiise  basis.   In  the  second  half  of 
1970,  this  figure  vac  increased  Jfp  four*    in  March  1971  ^e  then- 
AssisU^t  Attorney  General  for-  Civil  Rights  acknowledged  pubUcly 
that  the"  Title  Vi  coordination  function,  "has  not  been  fully 
carried  out  iliie  tori:he  lack  o^  resources  comittibi  to  it"  and 
requestied  an  increase  from  10  to  18  Title  VI  staff.    See  Statement 
of  David  Lt  Norimn,  Assistant  Attorney  General,  Civil  Rights  Division 
Department  of  Justice,  in  Hearinks  .on  the  Depsrtments  of  :SUte, 

Justice;  and  CoBperce^  the  Judiciary,  and  Related  ARencles,  

.Appropriations,  for  1972  Bef ori^  a  Subcdnn.  of  the  House  Comm.  on 
Appropriations.  92nd  Confe.,  1st  Sess.,  pt.  1,  at  iaA5-  (1971)  iherc- 
Inaf ter  clt^  as  yt^ropristlons  Hearings  and  id^tif ied  by  fiscal 
year]*     This  Jiicrease'  was  made,  atfd  9i»  further, increase,  from  IS 
.  to  21;  was  approved  for  fiscal  year\l973.    See  197A  Appropriations 
Hearings  620.    In  June  1973  the  Title  VI  Section  had  13  authorized  . 
attorney* positions,- five  research  analysts,  and,  presumably^  three  j;^^ 
clerical  staff  members.  -No  further  sU^f  Increase  was  requested 
for  fiscal  year  1974.-  DO  J  response  to  An.  April  1973  Commission 
.  questionnaire,  conuined  in  letter  of  June  8,  1973  from  J*  Stanley/ 
^Pottinger,  Aasisunt  Attorney  Genera^,  Civil  Rights  Division,  / 
Department  of  Justice,  to  Stephen  Horn,  Vice  Chairman,  U»S» 
Commissil^on  on  Civil  Rights  [hereinafter  cited  as  DOJ  response]  • 
..At  the  be^Fining  of  fiscal  year  1975,  however,  when  the  first 
codMlmt'ors  came  pn  Board,  the  staff  incre^aa^d  agaiti. 


i 


A».  qf  April  1975,  the  F«aeral  Brograas  Section  had  14 

attotninys,  ip  coordinators,  4  research  atmlysts.  and  4  accre- 

\  *  »  «^ '     '  t> 

1776  '  \ 

tarlea,       a  j^tal  of  32*  >urthejr  Increaaes  for  ^fecal  year. 
1976,  lo  37  paraotitt^  and  a  Section  budget  of  approxiaately 
$755^000,  have  baen\pproved  by  the  Depattmefit*^^^^  .  Thu8\  ^ 
•itlKKigh  tli»  Civ^  Righl^o  plviaion  aoughc  a  significant  aU££ 
lnct««ie  for  the  Section,  In  fiscal  year  1976»  only  five  new 
p^iHtynM  will  h*  added.*  The  Department  approved  &  requeat  to  the 
Office  of  Hanagameht  and  3udget  (aHB)^or  an  Increaae^of  13 

and^heDepartaent 

i^ch  then  arranged  for  the . 


17  7S 

pbaitione.  "°  This  request  vas 


of  5  ne<^  poaltionV. 


.J 


JSP" 


1776.  letter  fjam  Robert  N.  D(?mpsey,  .Chief ,  Federal  Programslsection,  Civil 
Righta  Divi*^,  Department  of  Justice,  to  EUerbe  P,"  Cole^  EqWl  Opportunity 
Sp^ci^Ust/Office  of  Federal  Civil  Rights  Evaluation,  U.S.  Co^nissibn  on 
Civil  Rlttfits,  Apr.  3,  1975.    One  of  the  re^eatch  analysts  lias-fiee-n  serving 

as  a  coofcdinator.  .Telephone  interview  witlj  Robert  N.  Dempsey/  Chief,  Federal 
ProgtanslSection,  Civil  Rights.  Division,  Department  of  justide,  June  24, 
1975.    ThV.  FPS'  5>6ordinator  staff  in  practical  effecfi  conslsts-of  11  persons 

1777.  TelephGne'i^tervle^^  with  Mildred  Fowble,  Budgc^t  Analyst,  Civil 
Rights  Division,  DOJ,  MayJS,  1975.'  As  the  SectiopVTrsK  has  grown, 
so  have  its  budget  reqiiests.   For  fiscal  year  1972,  for  example,  DOJ 
requested  .$204,000  for  salaries  and  expenses.   For  fiscal  year  1974,  the 
figure-was  $307,000,    1972  AppropElations  Hearings  1117}  1974  Appropriations 
Hesrinf^s  617,  =      *~>r*       ■  •■• 

1778.  Xh  making  plans  for  fiscal  year  1976,  the  Civil  Rights  Division  re- 
qussted  21  new  positions  for  the  Section, 


673 


♦ 

The       deputy? chiefs      the  FPS  have  between  thca 

•  *  '        ^         '        '  1779 

xasponaibllltr^orwpre  thait  25  Title  Vl-related  agencies. 

Each^  as  a  supervisory  general  attorney^  ie  responslbletf or.  aH 

matters,  including  cootdlnation  and  litigation,  relating  to  the 

agencies  .for  which  he  or  she  is  responsible* '  The  coordinatoi^d 

bav^  tfircdt  and  Immediate  responsibility  for  execution  of  POJ^'s 

coordination  function^^  A  lead  coordinator  has  been  designated; 

he  reports;  directly  to  the  Deputy  Chiefs  or  to  the  Section  Chief, 

as  appropi^iate,  "    ^  . 


1779,   For  exaiaple,  ohe  is  responsible  for  such  agenqics  as  the 
Oepartmeots  of  Agriculture,  Health,  Education,  and  We3a|xre,  the 
Interior,  Sta^e^  and  Transportation;  tlje  other  is  .responsible  for, 
among  others,;  fhe  Departments  of  CoKB;6rce/ Defense,  Housing  and 
Orhan  Development,  and  tatpr.      ^  ^ 

a780.    Before  fiscal  yeai;  1975,  at  leasC-on.e  FPS  attorney/was  ^  / 
>  assigned  to  cafeh  Title  VX  agency,  and  all  were  r^nsible.for  both 
^  'cooriJlnatl:an^nd  litllfctlon.   With  the  ad^fentH>f^.ttle  coordina^ior^ 

t^ie  f irsr  nonlawy^  professionals  assigned  to  the'  ^PS,  tltte  liaa. 

chahfefd,  ,    ^  '  '  * 


^  m 

Attorneys  continue  to  be  Invcftlved  Jn  coordination,    Thia  ls_c<jttainXy 
necessary  vherever  legal  questions^  suctv  as  the  applicability 
to  particular  grant  statutes,  are  involved.    Research  analysts  continue  to 
aid  in  litigation,  and  ssay  be  involved  in  coordination  on  an  ad^hoc  basis* 
A  clear  division  exists^  however,  ^^re  coordinators  are  concerned*  They 

y  1781 

will  not  be  used  as  reseaifch  analysts  in  aid  ot  litigation^ 


nation, function  ig^the  responsibility  of  the  10  coordinators. and  clearly 
10  is  an  insufficient  number  to  handlj  the  Section's  responsibilities  with 

regard  tp  tfie  more  than  2S  title  VI  agencies.    To  lHustrate,  monitoring 

'  .  »  • 

of  some  large  agertcies  such  as.lffiW  and  DDL,  each  should  require  the  full- 
tiiije  efforts  of  several  persons  if  it  is  to.be  carried  out  effec* 
,tlveiy^*   •  ,  * 

T?be  training  received  by  coordlnii^rs  has  generally  been  given  on  the 
job*   They,  were  initially  provided  copies  of^Title  VI  andncHeTmllom  regu- 
lafcionsy  copies  of  T&ts*  CbSmlssion's  reports  vhich  relate  to  Title  VI 
-    enforcement,  copies  of  propo«ed  ualforn  •Undard*  dri^fted  by  the  Sectton  . 

for  Tittle  VI  Ifl^lementatioh,  «nd  «  ttendard  queationrailre  to  be  u»ed  . 

.    •  .  '  1782 
-foYr  devl»ing  more  cocoprehenilve,  .progriua-«peclflc  queatlonnaires.  In 

til*  fall  of  1974,  presentations  relating  to  Xltle  VI  were'-oade  to  the 


1781.  Interview  with  Robert  N.  Dempsey,  Chief,  Federal  Programs  Section, 
Civil  Rlghta  Divlalon,  Deparfcient  of  Joatiije,  Feb.  6,  1975. 

1782.  Attachment  to  April  1975  De.mpaby  letter,  supra  note  1776 

r  Coordinators  were   also  Invited  to  review  a  cotapendiua  of  Title  VI 
cases  and  DOJ  opinion  letters,  «nd  were  instructed  to  famlli«rl«e  them- 
selves with  information  submitted  by  the  agencies  pursuant  to  FfS  requests 
of  Deceohe:^  1973  and  March  1974  and  with  Section  flics  relating  to' their 
assigassnts.    U,   the  requests  to  the  agencies  for  information  are  dis- 
cussM'.further  infra  note  1949  and  pp.  725-726.  . 
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.cQ^tdlnatora  as  a  grpup  by  personnel  of  the  Office  of  Managcoent  and 

1783        ^      "  . 
Budget  and  thia^CoDamlasion,         In  additdlon,  coordinator  teams  assigned^ 


to  review  the  Title  VI  eoforceaent  {>rognia  of  specific  agcnci*»,s,  such 

♦   •>  * 

as  the  Departtaents  of  Agriculture,  tabor,-  and  Transportatlon,^ave  oet 
with  lead  civil  rights  and  prograta  operations  personnel,  received  formal 


orientation  and  training  frwa  agency  Title  VI  staff »  and  have  attended 
civil  rights  and  program^  workshops  conducted  by  the  agencies  for  their 

„        .         ^  ^        ^  ^  im„  . 

own  civil  rights  personnel*  ai«i  for  program  recipients. 

Contemporaneously  with  this  traiiilng»  DOJ  wrote  to  the  affected 

*  *  I 

depar,tmcnt8  and  agencies^  reminding  them  ^f  the  existence  Executive 

Order  11764  and  notifying  them  of  the  creation  df  a  new  cod'rdinatlon 

^  unit  and  it^  mission.    Agency  heads  were  reqvtested  to"  assigo^a^  high-  , 
* 

level  person  to  coordinate  with  DOJ  .personnel.    In  September  1974,  Che  , 

Attorney  General  wrote  such  letters  personally  to  sevellil  agency  heads, 

including  the  Secretaries  of  Agriculture,  Health,  Education,, and  Welfare, 

and  labor  •   ^it^dditdon^r^icttcrs^  to  Bjrveral  agencies' notl£i«Ji-theiar  of 

.  1785  ^   '  " 

DOJ*  8  deJs'lre  to  review  their  programs.  . 


1763*  «  Attachment  to  April  1975  Denspoey  letter,  supra  note  1776» 
1784;     Id,  .  ♦ 

1785.  Copies  of  this  correspondence  were  included  In  the  Attachment  to  . 
the  Apr^l  1975  peqpsey  letter,  supra  note  1776* 
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-  1786, 
raC,^  Coordination  Aetiviti^?  V 


,   In  past  yeacfl  taosc  o£  the  aecivities  of  the  FPS  airpcar  to  <  ' 

have^been  undertaken  on  an  ad  hoc  basis  rathejr  than*  pursuant  to  a  .  ,  *  ^ 
prograooatic  approach  to  the  execution  of  its  responsibility       .  ;  , 


TXie^  ae^fl£i§flLS)l  ?he  Section  can  be  grouped  in  five  categoric^: 


identification  of  the  agencies  with  prograoi  covered  by  Title  VI;  ^ 
preparation  and  over^ighc  ot^iJsigmaents  of  responsibility  aioong  .  ^  "'^''i 
Title  VJNtgenclesj  definition  of  the  elcacnts  of^an  adequate  agenly 
cocQpliance  prograc^',  review   of  compliance  agency  activities  to  ensure^ 

their  adequacy}  and  provision  of  services  and  technical  assistance 

«  .  /  %  ^ 

to  Tteie  VI  agencies.  *  "  /  .  > 

/       .       *    •  -  S 

A.    Determination  of  Title  VI  Universe  / 

In  January  1972  this  Coteolssion  raised  a  nuaiber  of  questions  with 

JDOJ  concerning  the  possibility  that  soaie  agencies  were  c^^red^by 

Title  VI,  but  had  not  acknowledged  that  fact.    First,  the  Comission 

noted  that  four  agencies  which  had[  been  identified  by  DOJ  as 

havitig  Title  VI  responsibilltitw  bad  not  even  proposed  Title  VI 

«  *  *  * 

2—.        — .  ^  . 

1786.  tltigatlon  is  not  discussed  In  this  section,  but  On  pp.  742-?52  infra. 

1787.  This  may  have  been  owing  to  the  organisation  and  staffing,  of  the 
Section,  the  lack  of  authority  provided  under  Executive j?rders,  and 
the  cKifStence  of  the  litigattpn^  function  in  .tandca  with 
coor<itination  function.  ^ 


er|c   .  •  -  \  ■ 
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re|ulaii9ni,       the  Jirat  atep  to  adoptiog  a  cca^ltaoco  progjraa.   Theae  . 

".^C-'-^-  '^i^s>-^^dJppaUchiati  Regional  Cossalaslon  (ARC),  Eovitonaental  Protection 

^     'i^^cy  (Ef^>».S4^l  Efflployaant  OpportunitCy  Comiaeion  (EEOC),  and  the  Federal 

%c^*a^n  Bank  Board  (FHLBB) .         As  early  as  October  1971,  DOJ  advised* 

>  cbia  CojisslBaion  that  the  EPA  and  FHIBB  «ere  working  oo  draft  rcgulationa. 

DOJ  alio  reported  that,  aithougb  It  had  not  tsean  adviaed  of  draft  rogula-  ■ 

tlofti  of  the  ARC  or  E&QQ,  it  was  "puraulog  the  patter  vlth  raapcct  fo  each 

1790  ■                '  •  .  *• 
agenc}^."   .  ,   — _  


.  '  V.  In  1972,  the  ffiPA  and  FHLBB  adopted  Title  VI  regulationa  which  were 

published  In  July  1973»  when  the  iital  unlfotta  Xltlc  VI  amendnottts  were 

.    *      1791  '  •         '  ^ 

publlihea;         Ic  Janiiaa23-^IjOJ  reported  ttott  In  March  1973  ljUiad  u^n^ 

 *   5  -.1792-  -  - 

proponed  draft  Title  VI  regulation  to  ARC*         As  o£  February  1975,  ARC 


had  not  adopted  Title  VI  regulation*,  hor^over,  cdntcndlng  that  jit  la  cot 

*        purely  a  Federal  agency  and  that  It  lacka  the  powei:  to  pr«^algate  regulatlope. 

Although  DOJf  ^ot  a  propoaed*  draft  regalrntlon  to  ARC  ips  Hatch  1973,  ARC*a 

fllea  indicate  that  no  reapoose  was  aent  to  DOJ  by  ffiC.  and  that,'aa  of  February 

1375,  there  had  been  ao  further  written  coOTunicatlon  Iroo  DOJ  on  the  aubjcjf^* 

 '  ^    '    ^  ■  t^., 

.  ietter  froa  John  A,  Buggi,  Staff  Director-Deelgnate,  U.S.  Co^salation  oo 

Civi;i  Rlghti,  to  David  L.  Nornan,  Aialatant  Afetoraey  d^jaU  Civil  Rlgbta 
Diviiiorf,  DepaftivtRt  of  Justice,  Jan.  12,  1972 ; (attachmnt,  at  7). 

"r  178^;    Id*      *  ^  ^  ' 

1790. "    Attachaent  to  letter  frW  David  L.  lloroan,  Aaalatant  Attorney^ General, 
CivtX  Rlghtr-D|.viaion,  Departsetst  of  Juatlce,  to  Rev.,  Theodore  M.  Heaburgh, 

.   Chattsuiri,  U.S.  Cosaalfelon  on  Civil  Righta,  Oct.  7,  1971. 

1791.  BPA'a  Title  VX  regulation  waa  publiahed  :dt  38  Jed.         17968  (1973). 
It  new  appeara  at  40  CF.R.  ,11  7.1  Jt  JH*  (i97A>..  FHlSB'a  Title  VI  regulation 
vaa  publlahtd  at  38  £id.  UK'  17949.   It  now  appeara  4it^n  CF.R.  11  529.1,  .2]E 
-JO.  HE1975).   Tht  uiUSora  Title  VI  regulation  asandaenta  «r«  .dlicuiitd  on  • 

.   '      '.t>9,  702-707  inf^a.  .     ,  *  "    •  j 

„1792.     DOJ  raajiotjae,  au23fa  note  1775;  at  141.  *  I 


^  .  1793*  *  T«liphon«  intervitv  with  Alan  ttgodford,  Attorney,  <Ji?£ice  of  the 
* '  Central  Couetel,  Appalachian  Regional  Co«ifiiont        27,  1975# 

.hKJC  -J  ■  .         ■  •  « 


The  EEQC,  as  of  Febrtuiry  1975,  more' than  five  years  after  thte  question 

of  the  applicability  of  Title  VI  to  EEOC's  grants  to  State  agencies  was  raised, 

...     ^  *  '  *  -  '  '  /^-^r  ,  1795 

v«**  in  the  process  of  preparing  a  final  draft  of  n  Title  VI  r^ulation. 

\    .      -  '  4. 

As  o£  April  1975,  the  lejfd  EEOC  attorney  with  responsibil'ity  for  developing 

the  regulation  knev  of  no  contact  f rom.  DOJ  regarding' it  over*  the  past  two  and  ^ 

1796  i  r         ^  r 

one  half  to  three  years. 

Second^,  in  January  1972,  thi»  Commisaton  nn 


of  Federal  agencies  which  appeared  to  have  Title  VI  responsibilities  but  had 
not  issued- Title  VI  regulations  resembling^ those  of  jnost  other  Title  VI  ageocTes. 

Accordingly,  t^his  Commission  suggested  to  WJ  that  ^'therc^'  is  a  need  for  consideration 

•        ,  '      '  '* 

of  the  applicahilit>  of  Title  VI"  to  the  Smithsonian  Institution,  five  regional 

'  ^       1797  ,  '  ^ 

action  planning  commiss^ions,  the  Federal  ^owcr  Commission  (FPC),  the  Library  of  Corigres* 


1794*   See  the  Enforcement  Effort  report,  supra  note  1723^  at  182, 

1795.  Interview  ^fi^fx  Michael  E.  Sh^aheen,  Jr.,  Deput^^ief,  Federal  Programs  , 
Section,' Civil  Rights  Division,  Department*  of  Justice,  Jan.  21,-  1975. 

V 

1796.  Telephone  interview  with  Anthony  DeMarco^  Aftorney  (C^fikKiTRights) ,  Legal 
Counsel  Divisi<:>ri,  Office  of  the  General  G^ounsel,  Equal  Employment-  Opportunity 

.^Xommissi<Sn,  Apr.  22,  1975.    Sometime  before  July ^1973,  EEOC  sent  a  draft 
regulation  to  DOJ  for  approval,"  which  was  denied  *fo,r  nonconformity  witH^  the 
then-proposed  uniform^Title  VI  regulation  amendments.,^  Mr.  DeMarco^'hiis  since 
reworked  the  draft,  tailoring  the  uniform  regulations,  to  fit  the  EEOC's  structure. 
The  revised  draft  was  being  circulated  within *EEpc  in  April  1975.    Id.  >-^*^ 

1797.  *        regional  commissions  are  authorized  h^.^l^'vt  to  eligage  in  technical  ^ 
assistance  projects,  to  make  grants  supplementing  t|hose  made  by  ^ther,  wholly 
Federal  agencies,  and  to  make  administrative  e3q)ense  grants  to  substate  planning 
and  development  organizations.    See  42  U.S.C*  I318l  et  'seg. ,  as  amended  by  P.L. 
93-423,  Approved  Sept.,  27,  1974'(8iB  Stat.  1158).         \         •  ,  s 
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~;         •  1798 
•nd  the  W«ter  ., Resources  Council  (WRC).        In  June  1973,  clmost 'l8  nsonths 

later», iX) J  , reported  that  the  Smithsonian  had  contacted  the  Departinent's  Title 

VI  Sectijdn  regarding  the  applicability  of  Title  VI  to  some  of  its  activities 

fnd  Vhat  the  loattet  \mB  then  under  revieu.        DOJ  reported  that  the  Section 

had  not  prc^vio        had  contact  with  any  of  the  other  conBuissions  or  agencies* 

It  indijcated  that  it  did  not  expect  to  consider  the  relation  of  Title  VI  to 

the  regional  cpgimts^ions»  as^  under  the  proposed  fiscal  year  1974  budget  


1799 


^  for  thec^,  and 


ljubmitted  by  che  President  to  the  Congress »  no  appropriations  had  been  requested 


1830 


;0eveloptoent# 


their  functions  vere  to  be  assuxDed  hy  the  Department  of  Housing  and  Urban 


DOJ  stated,  however,  that  "/a/s  resources  permit," 


the  Section  wpuld  review  the  applicability  of  Title  VI  to  the  FPC, 

^      I      '  ^  1801 

Library  of  Congress,  and  WfeC,  ^  .  *  ^ 


1798,    Buggs/ letter,  supra  note  1788.   The  regional  planning  commissions 
nan^ed  in  that  letter  were  the  Coastal  Plains  Regional  CoAsnission,  the 
Four.Copneri  Regional  Commissibn,  the  New  England  Regional  ^Commissioni 
the  Ozarks'  Regional  Commission,  and  the  Upper  Great  Lakes  Regional 
Comnission.    They  have  been  established  to  develop  long^-r^nga, 
,  comprehensive  economic  develdpment  programs,  to  coordinate  Federal 
and  State  economic  development  activitfles^  and  to  promote  increased 
private  investment  in  economic  development  regions  designated  by 
the  Secretafy  X)f  Conrnerce.    See  42  U.S.C*A»  §§  3181  eti^seq*  (Cum.  1975), 
attending  42-U>S.C>  88  3181  et  se^*  (1970). 


1799.  pOJ  response,  supr'a  note  1775,  at  141. 

1800.  Id.  at  141-4:2.         .  ' 


1801.    Id.  at  142. 


erJc^ 
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The  federal  Power  Commlsslou  iuts  for  Bomb  years  prohibited 

discrii&infttion>  in  «cce«a  to  and  use  of  recreational  Jfacilitiea 

'   *  .  \  mi 

establiehed  by  FPC-licensed  hydroelectric  projects*        it  has  not, 

however,  published  Title  VI  regulactons  paralleling  the  unifotea 

regulations  of  Title  VI  agencies*  , Not  until  the  spring  of  1975 

1803 

did  BPS  contact  FPC  to  discuss  the  question,      whi^fh,  as  of  late 
Ap*il  1975,  was  still  an  open  one,  'In  March  1975^  three  years  after 
this  Cofflmissiott  raised  the  question  of  Title  VI  coverage  of  the 


Library  of  Congrelas,  FPS  contacted  the  Library  for  the  first  time  to 

^     *  1804  . 

follow  up  on  the  matter,  which,  as  of  April  1975,  Was  unresolved* 

the  Water  Resources  Council  provides  Federal  financial  assistance 

•  1«05 
to  States  for  comprehensivQ  water  and  rel^ited  land  resources  planning* 

Since  1970,  WitC  has  required  participating  States  to  include  in  their 

gpant  applications  an  assurance  that  '^the  planning  will  be  conducted 

1806 

in  compliance  with"  Title  VI.-      .  Until  19J4  WRC*s  regulation  provide'd 


1802.    18  §§  8*1,  et  sea*  (19?5),  entitled  "Part  8  -  Recreational 

^Opportunities  and  Development  at  Licensed  Projects,"   For  a  d^iscu««ion  b£ 
^PC*s*clvil  rights  enforcement  program  and  actions,  see  U.S,  Contnlssion  on 
Civil  ilghts,  The  Federal  Civil  Rights  Enforcement  Eff tfrt*-1974.  Vol.  I, 
To  Regulate  in  the  Tublic  Intferest  ch.  2  (November  1974). 

1803/  Telephone  intervley  with  Ed  Minor,  A8si£Jtant  to  the  General  ,r 
pounsel,  Federal  ?ower  uonrnTsrarton,  Apr.  22,  1975. 

1*804..  Telephone  interview  with  ^hn  J.  Kominski,  General  Counsel, 
Library  of  Congtess,  Apr.  22^  1975.    Mr,.  Kominski  believes  that  the 
General  Services  Administ^raticnt  has  promulgated  procurement  regulations 
which,  although  not  legally  binding  on  the  Library,  would  cover  as  a 
•  matter  of  policy  the 'only  area  of  the  Library's  operations  ^ich  inight 
involve  discrimination  of  the  sort  prohibited  by  Title  VI.  Id. 

180S.   In  1974,  WRC  was  authorizevd  $5  i?flHion  for  grants  for  State,  regional 
and  interstate  watgr  resources  planning.    Telephone  interview  with 
^  Theodore  Farfaglia,  General  Counsel,  Water  Resources  Council,  May  9i  1975. 

\\ 

1806.     18  C.F.R*  S.7(>3.5(n)  (1974). 


mi.. 

................  .1..  C  , ^  _.™..^r 

no  eldbotatiiin  on  the  leaning  of  thi^  phrase^  except  by  way  o£ 
restating  the  prohibition  o£  discri^nation  contained  in  Title  VI# 

WEC^s  regulation,  thus,  coulSbnot  be  considered  equivalent  to  tl^e  Title 

VI  regulations  issued  by  .other  Feietat  agencies  and  was  clearly 

inadequate  to  provide  th^  type  of/ notice  required  by  Title  Vl» 

Discussions  with  WRC  regarding  an  improved  regulation  were  .initiated 

^                            .  f  1808 
by  FgS  as  early  as  the  end,  of  19/73 >        By  June  1974>  WRC  was  

Itself  cctnmitted  to  the  formulation  of  a  new  regulation.     The  only 

/  %         '  ' 

outstanding  question  was  wheth^ir  WRC's  regulation  would  be  uniform 

with  other  agencies*  Title  VI  regulations*    EPS  pressed  for 

1810  *  '  '  ' 

^uniformity,  and  WRC  assented,  ,      Its  final  regulation  was  puSTished 

1811  /  ^ 

^In  Noveinfaer  1974*  ,  ! 


1807.  See  18  C..F.K,  §  703.12  (1974). 

1808,  ^arfaglia  interview^  supra  note  1805. 

1809*    Id.  *  \  \  ' 

1810.  Id*  would  have  preferred  a  more  streamlined  regulation* 
WRC  was  concerned  that. adoption  of  a  full-blown  uniform  regulation 
might  give  the  impression  that  WRC  is  an  action-oriented,  line 
agency  of  the  Govemment;^  ^st  like  HEW,  HUD,  and  other  major  Title 
VI  agencies.    In  fact,  l8"is  a  planning^ and  coordination  body,  ^ 
composed  of  the  heads  of  seven  agencies  which  themselves  make  grants 
related  to  water  resources.    Id.    In  addition,  WRC  feared  that, 
promulgation  of  an  extensive  regulation  might  give  the  false 
impression  that  substantial  noncompliance  problems  existed  in  water 
resources  planning^.    Id,  * 

1811.  39  Fed  Reg,.  41521  (1974). 
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In  response  to  a  Cotanisaioo  inquiry  In  the  spring  of  1973,  DOJ 

tcporfed  that  in  March  1973  it  had  s^nt  draft  proposed  regulations  to 

.  ^        1812  ""^^'^^ 

ACTION  and  the  American  Revolution  Bicentennial  Comraid«4.on  (ARBC) ♦ 

1813   \^  '  ' 

ACTION  published  its  final  regulation  in  July  1974 •        .  ARBC^  which 

1514  .    .  ' 

was  established  in  1966,        was  abolished  without  ever  having 

1815  \  •  ^  • 

adopted  a  Title  VI  regulation*.         >it8-4iuctes#aii^or-ganization,  the  . 

^   V   '   1816  1_ 

American  Revolution  Bicf^ifct^nttial  Administration  (ARBA),         adopted  a 

1817-  -   ^--.^  . 

final  Title  VI  regulation  in  August  1974s 


1812.    DOJ  response,  supra  note  1775"  at  141.  ^  , 

18.13.  39  Red.  Reg.  27322  (1974).  The  regulation  now  appears  at 
US^.T.t,  i  1203.1  et  sea.  (1974). 


1814.  Established  in  July  1966  to  prepare,  an  overall  program  for-com- 
memprating  the  bicentennial  of  the  American  Revolution,. ARBC  was  ab9lished.  ' 
in  December  1973  with  the  creation  of.  the  American  Revolution  Bicentennial 
Administration.    Office  of  the  Federal  Register,  National  Archives  and 
Records  Service,  General  Services  Administration,  United  States  Government 
Manual  1974-75  at  644.  -       ^     ^  ^ 

1815.  ARBC  dld^  publish  a  proposed  regulation  in  1973.    See  38  Fe'd.  Reg. 
15637  (1973)/  \   ^      -  '         '  ,  \  .  ^ 

See  note  1814  supra >    The  Bicentennial  Commission  of  every  State,  Terri- 
tory, the  District  of  Columbia,  and  Puerto  Rico  is  entitled  to  receive  grants 
from* ARBA.    .  ^  ^ 

lj817*    39  Fed.  »Kejg^*  28279  (1974).    This  regulation  was  a  revised,  version 
of'^BC's  proposed 'regulation.    See  nope  1815  siagra..  In^ddition^ 
1975,  ARBA  published  A  proposed  supplemental  regulation,  which  would  ban 
discriminatiion  based  on  .race,  color,  national  origin,^  sex,  and  age"  to  the 
extent  that  siKjh  discrimination  is  not  prohibited  to  ARBA's  recipients  by 
its  Title  VI  regulation.    40  Fed.  Reg,  19835  (1975). 


r 
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Another  important,  question  ^relates  to  th^e  Corporation  £01;  Publi 
Broadcasting *»(CPB)  .    In.  1967  ^the  ffpng'ress  authorized' the'  creation  of 
th%  Corporation  "to  facilitate  the,  development  of  educational  radio  * 

....  -.v  -       .  -fni 

and  television  broadcasting  and  to  afford  maximum  protection -to  |uch 

broWcas ting  for  extraneous  inter'fererice  or  control.X       To  aid 

i*tt--en«OTiM-GFB-s~iiidepetlde«cev"^<^nst'«f»«^rdvi-dedH:hat^^ 

^  .        1819  \    -   X  r 


and  that  its 


1820 


be"^a  Federal  "agency  or  establishment,' 

"shall  not.. .be  deemed"  Federal -employees!  For  fiscal  Ve^t  1975, 

Cong'resa.  authorized  an  appropriation  of  $60  inil^lion  for  CPB.  '  ^PB\ 


1818.  47  U.S.C.  I  396(a.)(6)  (i;970). 

1819.  47  U.S.C.  i  396(b)  (1970). 


4 


1820.  '  47  U.S.C.^I-396^(d)(2)  (1^70).    bongifes6  also  made  clear  its  inr  ' 
tention  that  nothing  in  the  act  which  cr^t^  CPB  should  be  deemed  to 
authorize  any  Federal  agency  or/ emi)loyee  to  Exercise  any  direction  or 
control  over  the  Corporation  or  any  of  its  subgrantees  or  contractors.. 
47  U.S.C.  §  398  (1970).    At  th^^  same  tirae^-^C6ngressl-directed  CI^B  tare- 
port  to^dLt— annua-llyon^it^  CPB  subject  to  audit^ 

by  the  General  Accounting  Office  forany^TEOtal  year  in^which  Federal 
finds  are  "made  available  tp  CPB.    47  U.S.C.  8§,3S!'6(i)  and  (1)  (1970)/ 

1821.  47  u.S.C.Ai  t  396(k)(l)  (Cum.  1975),  amending  47  U.S.C.  § 
396(k)(l)  (Supp.  Ill,  1973).^  lYi  1974,  CPB  received  $47.75  million  in 
Fedaral 'taxpayers'  funds.    Corporation^  fQi^»^uj?lic  Broadcasting.,  ^ntpual 
Report  19H  at .^21.  ^  *      ^        v  ' 
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-<^'         .        ^  .      •  * 

•  V*  "  *  •  •  ♦  »  *,  • 

'l0  authorized  to  disburse  its  fun^s/thyough  A  wide  variety  of  grants 
;  .       .       %  '  '  •  ■  / .  J     *  ^ "      -  .      . '  ^ 

^^-^^  .  and  contracts  with  lndiYidualf4?^tit:e  and  Federal- ^ajgentles^  and 

•    '  •  "im^  ;  ■ 

noncoanMsrclat  educational*  bro^cast  stations..  -  ^     *      '        -  '  . 

"'^  «  .CPB  I5,  thus,  a  federally^tahorfMQV  jyrivate,  jibnproflt  corporation, 

*'  '    •      '  rt-  '  •>  ^        I     n       ' /. 

heavily  impressed  wllJh  "a  public  .interest  tad  HisSiirsilig  Federal  funds, 

y.      » ..^  z,^  '  :   •  .        .       .         ;  '  . 

Whether  lb  Is/an  agency  with  !^ltle  vf  res{)6niiblUtier  fsKan*  impottaftt 


queiiclon,  becaus<^  hotting  would  appeat  Co  prohibit  the  erosion  6t 
Title'.VI  coverage  through  the  diversion  of  additlonal/Federal  fundi 
to  similar  largely-qy  wholly  autonomous,  private,  nonprofit  corpora- 
tions.   It  was  not  until  March  1975,  however,  more  than  seven  years 

after  CFB*  was.  chartered,  that  the  Asaijtant  Attorney  General  for 

« 

Civil  lights  formally  coniriunlcated  his  view  to  CPB  that  Title  VI 

1823 

applies  to  Corporation  grants       and.  that  CPB,  has  an  obligation  to 

^  1824.  ^ 

effect  a  9ompliance-monitorlng..programv_  4  S4fenificjmtJLy,jith±s 


1822*    For  a  listing  of  the  spending  powers  of  the  C6rporation  see 
47  U.S.C.  I  396(g)(2)  (1970).  ^ 

1823.    In  1974,  CPB  granted-^  some  $8  million  to  the  Public  Broadcasting 
Service  (tBS)  alone.    Annual  Report. . supra  note  1821    at  26,    PBS  . 
distributes  much  of  the  programming  appealing  on  nonconmercial 

television.   .1,,  .  *    ^      .  ^       -    ■       _\  . 

fail824.  ^  Letter  froiii*'*J^^  Stiinley  P'ottinger,  Assistant  Attor.ney  General, 
Civil.  Rights  Division,  Department  of  Justice,  to  Thomas  Gherardi, 
Generlil  Counsi^l,..  Cj^rporation  for  Fobiic  Bfqadcastlng,  MarV  26,  1975. 
.As'^o'f  April^^l973,  the  General  Counseiwo£- the  CFB  vis  preparing  a- 
response  to  Assistant   Attorney  General  Pdttinger's  letMr  which 
would  argue  ^that  the  Corpora|:ioh  is  mxMmpt  from  the  coverage  of 
Title  VI,    Telephone -interyieir  with  W.  ClintonJE!pwelI,» Director, 
Minority  Affairs,  Corporation  for  Public 'Broadcasting,  Apr.  21,* 1975* 
-       •       '  .  ^  '      '  '  K 

^\>^t  should  be  noted  that  CPQ  had>earlier  recognized  some ^ci^H  rights 

^  VesponsiSilities*    In  1973,  CPB  adopted  a  policy  of  sulipension  of  ' 
'A^.fttnding  for  any  of  its  recipients  .determined  by  a  coutt  or  another  agency 
"^^f^ompeteht-  Jurisdiction  to  be  in  noncompliance  with  civil  tights  lawe» 
Inclbding  Title  VI.    Corporation  for  Public  BroWcai ting,  "Equal 
^    Opportunity. and  CPB  Assistance'^  (undated  mimeograpli) 

ERIC  '  ^  M^  J.  ■  ' 
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comnmlcation  stated  that: 

>.    ^     ■  "        .       '  '         ^  ' 

The  Civil  Rights  Division  is  of  the  opinion  that 
TtUe  VI  coverage-  extends  to  all  programs  and  ^ 
!  a|:fcivities  receiving  federal  financial  assistance 
•regardless  of  the  vehicle  used  to  distribute  that 
,  ,  assistance ,1^25  [ \ ^  . 

In  late  May,1975T  FPS^wrote  to  the  Conmunity  Service  Administration, 

JJ^^nerlrHttie  Office  of  fconomic  Opportunity,  regarding  Title  Vl" 

-a^fage  of  thfe  Legal.  Service  Corporation  (LSO),  which  was  created 

•  •  -   '         •  /         '.      ,      .  1826 

b>  the  Congress  in  1974.    The  opinion  provided  by  FPS       does  not 

appear  to  have  been. a  matter  of  FPS  initiative;  rather,  it  was  in 

.response  to^an  LSC  request  that  FPS  review  two  alternative  <ets 

of  regulations  proposed,  to  be  issuedjiby^LSC  to  ensure  nondiscrimination 

in  programs  it  funds.    FPS  concluded  that  Title  VI' s  prohibition  . 

of  discrimination  does  indeed  apply 'to  LSC  and  that  LSC  is  obligated 

to^ettsure'^  that  the  provisions  of  Title  VI' s  prohibition  are  carried 

out.    At  the  same  time,  however,  because  of  LSC's*  status,  as  create^ 


1825.  ld»  (Emphasis  supplied.)  DOJ  suggested  that  CPB  may  wish 

to  delegate  Title  VI  responsibility  to  HEW,  wh-iqlv  makes  grants  for 
educational  television.    Id.    Delegation  agreeroents-v^re  discussed 
on  pp,  690-698  infra. 

1826.  Letter  from  Rbber;t  Dempsey,  Chief,  Federal  Programs  Section, 
Civil  Rights  Divisicnn,  Department  of  Justice;  to  Steve  Harris, 
General  Attorney,  Transition  Staff,' Conmunity  Services  Administration* 
(Legal  services).  May  27,  1975.  .  ^ 
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by  Congreii,  '  fPS^  Concluded  thmt  Title  VI  pravldei  no  authority 


1827  - 
B,  '  FPS^ 

•* 

for  LSC  to  Issue  Title  VI  reguUtions/and  stated  that  it  vas 
not  avare  of  any  other  statutory  basis  for  the  promulgation  of  f 
regulations.    FB6  suggested  that  LSC  pould  implement  its  Title 
VI  responsibilities  by  incorporating  language  designed  to  achieve . 
that  end  ihto^ its ^grant  agreements  and  contracts  yith  recipients, 
and  that  such  language  could  be  keyed  to  corporate  bylaws  setting 
out  procedures  for  Title  VI  enforcement. 

A  final  point  regarding  FP^  determinations  of  the  coverage 
of  Title  VI  relates  to  general  revenue  sharing  (GRS),  under  vhich 
e  Department  of  the  Treasury  distributes  approximately  $6  billion 


in  Federal  funds  annually  to  all  States  and  more .than  37,000 

1828 

county,  city,  and  other  local  governments.       A  prohibition  of 

^discrimination  vhich  closely  parallels  Title  VI  applies  to  GRS 

1829 

funics.       The  GRS  legislation  specifically  provides  that  enforce- 
ment is  to  be  as  under  Titler  VI  or  by  roferral  to  the  Attorney 
General  for  suit,  because  there  are  few  spending  restrictions 


1827.  Co\^i^s8  provided  that',  except  for  purposes  not  here  relevant, 
LSC       .shall  not  be  considered  a  department,  agency,  or  instrumentality 
of  the  Federal  Government.."  42  U.S.C.A.  I2996d(e)(l)  (Cum.  1975). 

The  status  of  the  Corporatiotrfor  Public  Broadcasting  is  similar.  ' 
See  discussion^  on^ pp. ',683-685  infra*. 

1828.  For  a  review '^oi  civil  rights  enforcement  under  GRS  see  To' 
-^Provide  Fiscal  'Assistatfee^-aupfa  note  1768. 

1829.  See  31  U.S. C.I  1242(itK(Supp/ III^  1973).    The  principal 
differences  are  that  under  GRS  «x  discrimination  is  prohibited  and 
the  limitation  of  employment  discrimination  coverage  under  Title 

VI  does  not  apply*  ^ 
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'     1830  '  '  . 

"  on* GRS  funds.         It  is  spent. in  programs  which  other  Federal  agencies 
18^31 
Ulso  support.^ 

BMsident  Nixon,  who  Urged  the  enactment  of  GRS,  declared 

expressly  his  Intent  that  GRS  funds  be  subject  to  the  sane  protections 

1832 

as  are  afforded  under  Title  VI.       He  did  not,  nor  did  the  Congress, 
make,  clear  that  GRS  is  tit  every  respect  subject  to  Title  VI*.  The 

Office  of  Revenue  Sharing  (ORS^*,  which  administers  GRS,  has  deter- 

1833 

mined  that  It  it  not  a  Title  yi  agency       because  it  believes  that 

« 

GRS  is  a  form,  of  Federal  financial  assistiance  diffe:rent  from 

assistance  provided  by  Title  VI  agencies*    As  of  June  1975,  although 

FPS  and  ORS  }}ad  Interchanged,  views  on  the  question  whether  ORS  is 
1834 

a  Title  VI  agency,       FPS  had  reached  no  formal  conclusion. 
This'  omissioir  has  important  ramifications,    ORS,  in  the 


1830.  GRS  funds  may  be  spent  in  such  areas  as  education,  health, 
transportation,  recreation,  social  services  for  the  poor  or  aging, 
environmental  action,  and  public  safety,  including  fire  protection,^. 

police,  the.  courts,  and  prisons.    For  all       the  rules  governing  

GRS  spending,  see  To  Provide  FiscaI"Aaaistance«  supra  note  1768>  at 
2-5.  ~  ' 

1831.  Such  agencies  might  include,  for  example,  the  Departments  of 
Health,  Education,  and  Welfare,  Transportation,  the  Interior,  the 
Environmental, Pxotectio.n  Agency,  and  the  Law  Enfdrcement  Assistance 
Administration  of  the  Department  of  Justice. 

1832.  Office  of  the  Federal  Register,  National  Archives  and  Records 
.Service,  General  Services  Administration,  Public  Papers  of  the 
Presidents >  Richard  Nixon.  1971.  Annual  Message  to  the  Congress  on  the 
State  of  the  Union,  Jan. -22,  1971,  50,  54  (1972). 

1833.  See  To  Provide  Fiscal  Assistance,  supra  note  1768,  at  88,  note  222. 

1834.  June  1975  Dempsey  interview,  supra  note  1776.    See  also  interview 
with  Michael  E.  Shaheen,  Jr.,  Deputy  Chief,  Federal  Programs  Section, 
Civil  Rights  Division,  Department  of  Justice,  Jan.  23,  1975; 
interview  with  Rober?:  N.  Dempsey,  Chief,  Federal  Programs  Section,  Civil 
Rights  Division,  Department  of  Jostice/Feb.  11,  1975,  ^nd  F^b.  6,  1975, 
Dempsey  interview,  supra  note  1781.  .  . 
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absence  of  iinat  DClJ^opinion,  has  d^cided^fchat  it  has  no  authority 

to  conduct  preaward  oompliance  reviews;        indeed,  it  was  not  untij 

eatly  1974/  more  than  a  ye^r  after  GRS  was  enacted^  *that  any  indi-'  • 

cation  aooeared  that  ORS  was  considering  performing  post^iward  compliance 

1836  ^       *  .  ,  . 

reviews,  "  "  .  ^ 

Moreover,  until  a  1974  Federal,  district  court  decision  held 
.  1'837    '    .  . 


payment  o£  funds  to  recipients  pending  resolution  of  matters  of  non* 

-  1838  '  .  '        -  ^ 

compliance,         Ihus,  the  dangers  of  Inconsistent  civil  rights 

.  1839  ( 

standards-  and  th^ir  e;^ect  on  overall  enforcement      appear  to  exist* 

Mdst.  importantly,  unless  GRS  ^s  a  Title  VI  program,  there  is  no 

?  -  ^  1840 

coordinator  with  authority  to  address  these  dangers* 


.1835.  fo  Provide  Fiscal  Assistance,  supra  note*  1768  at  61-62. 

1836.  Id.  at  65.  ;  . 

1837.  Rpbinson  v.  Shultz,*"  Civ.  Action  No.  l^-^ZUS  (D.D.C,  Apr.  4,  1974). 

1838.  See  To^PrOvide  Eiscal  Assistance^  supra  note   1768,  at  86^93. 

1839.  5te  pp. 704-707  infra. 

1840.  In  this  regard,  it  se^ms  fair  to  surmise  that  the  question  of 
GRS  and  Title  VI  might  have  been  raised  by  PPS  and  resolved  in  the 
course  9f  formulation  of  Executive  Order  No.  11764,  supra  note  1743., 
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Attfiouib  t(om  prograti  «pp««r«  to  hcvt  b««n  nad*  in  thit  ar«« 
of  dcttKultting  th«  •ppllcatlon      Titlo  VI  to  ?«dtr»l  organizacioni, 

Tdtlft  VI  covfragft  !•  taktn  up  vlth  «v«ry  titv  agtncy  ctMttdkby.jtiht 


1841,   y«b«  II,  1975,  Dempiey  interview,  aupra  note  1834  Thucf, 
althouih  the  Section  h«f  developed  regulation*  for  a  numbet*of new 
egenciee,  ea  of  February  1975  the  queation  of  the  application  of 
title  VI  to  the  Federal  .Energy  Adnjiniatration  had  not  even  been 
raiaed^  ancilb  leaa  resolved*  < 

Enauring  that  appropriate  agencies  adoptjCirtle^  VI  regulations  is  only 
tha-firat  anong  FPS'  ]fesponsibiliti$a<^OJ  muat  ensure  that  these  agencies 
•staff  and  organize  their  own  of^i^es  for  Title  VI  coapliance  activities 
^and  forxBulite  compliance  i^onitoring  enforceoent  plana«    The  need  for 
aoch  DOJ  overaight  is  iHustrated  by  the/Natlonal  Endowment  for  the 
Arts»  which  22  oon^rafter  ita  Title  VI  regulation  was  protsulgat;cdr  was 
^only  in  the  pro^artfs  of  devising  a  system  foir  conducting  compliance 
-reviewer  H^irter  from  Robert  Wade-^  General  Gounaeir-*^«tional  Endov*^ 
mit  fdrjEiie  Arts,  to  Jeffrey  H«  Miller,  Assistant  Staff  Director 
for  FfdiraV Evaluation,  U«S,  Comission  on  Civil  Rights,  Hsy  ''S, 

Aich^jgh  the  Endowment  provides  financial  assistance  to^more 
100  S3nnphony  orchestras,  no  compliance  reviewa  of  any  of  theae 
Have  been  conducted*    Id*  and  attachment  thereto* 
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 BfTor^to  the  deolge,  of  ,thg  President* a  Council  on  Equal  Opportunity 

1642  '~ 


in  1965*        dra£tlng  vas  undertaken  on  plans  for  coordination  of  Titl^ 
VI  enforcement  in  the  areas  of  elcaentary  and  secondary  education, 

higher  «du<uition,  and  medical  facilities,  In  which  mtif  the  agency -most 

4  1843 

extensively  Involved •         In  the  spring  of  1966,  the  statements  of 

* 

coordinated  enforcement  procedures  were  made  final  and  a  number  of 

{'3  184A 
agencies' delegated  responsibilities^n  these  areas  to  HEW, 


1842*  S%e  p^  651  supra* 


1843.  A  rationale  for  the  coordination  agreements  is  that: 

*  *  '  Since  some  agencies  have  no  real  compliance  staffs, 
the  alternative  to  investigation- by  HEW^would^often 
be  no. investigation  at  all....Th^'Jelegatiohs  pre- 
vent costly  aind  unnecessary  duplication  of  vork  by  * 
agencies,  and  excessive  harrassment  of  recipients*  ^ 
Comment,  supra  note  1723,  at  871t»  ' 

1844 •The  plans  are:  "Coordinated  Enforcement  Procedures  for  Hedical 
Facilities  Under  Title  VI  of  the  Civil  Rights  Act  of  1964"  (February 
1966)}  "Coordinated  Enforcement  Procedures  for  Elcwntatar  and  Secondary 
Schools  and  School  Systems  Under  Title  VI  of  the  Civil  Rlihts,Act  of  1964" 
(Kay  1966);  and  "Coordinated  &iforcement  Procedures  for  Institutions  of 
Higher  Education  Under  Title  VI  of  the  Civil  Rights  Act  of  1964"  ^February 
1966).    A  "Letter  Transmitting  Assignment  of  Responsibilities  for  Specified 
TitlriTI*' Actions  With  Respect  to  [the  area  involve^"  was  prepared  for  each 
of  the  three  plans.    After  agency  heads  signed  these,  they  were  published 
in  the  Federal  Register.    The  form  letters  ^tate  thaf^the  plans  wete  ^'de- 
veloped  by  the  interested  governmental  agencies  and  approved  by  the  Department 
of -JuJtict3«««»" 

All  of  the  authority  delegated  appears  to  have  passed  to  HEW,    Agencies  dele- 
Ratinii  in  the  atea  of  medical  facilities  were  the  Departments  of  Algriculture 
(USDA),  Comaerce  (D.OC),  and  Housing  and  Urban  Development  (HUD),  the  Atomic 
Energy  Commission  (AEC),  General  Services  Administration  (GSA),  Kational 
Science  Foundation  (NSF),  the  Small  Business  and  Veterans  Admlnlatra- 
•    tions  ^SBA;  VA),  and  the  Offices  of  Economic  Opportunity  and  of  Emergeniiy 
Preparedness  (OE(y:  OEP).  ,The  Department  of  Defense  (DOD)  Joined  all  of  these 
in  delegating  to  HEW  in  the  area  of  elementary  and  secondary  education.  All 
of  th«»e,  with  the  exception  of  S^,  signed  higher  education  delegation 
•  agrfeeoents.    Other  signatories  to  higher  education  delegation  Mgreseafnts  are 
the  Departments  of  the  Interior  (USD!)  and  of  State,  the  Agency  for 
International  Development  (AID),  Federal  Aviation  Administration  (FAA), 
Hacional  Aeronautics  and  Space  A^iainistratlon  (NASA),  end  the  Tennessee 
Valley  Authority  (TVA)t    VA  signed  two  ^f  its  three  agreements  in  1969^. 
All  of  the  other!  date  from  1966.   Copies  of  the  pUns,  the  form  assign- 
a     ments  of  rtsponsibility,  and  a  listing, ""Delegations  of  Authority  to 
CD  ir"  ffiW  Under  the  Coordinatloa  Plans were  provided  in  the  AtUchment 
££yi^  to  the  April  1975  Detqpsey  letter,  supra  note  1776.  *  1 


Each     ^the  docM»eiit«  uhaerlyicg  the  agreejsents  contains  a  ''Statement  , 

of  Need'*  tmd  a  "CeordlBadofl  Plan."  the  Statcaent  of  Need  recites  ^hat 

Tlti«  VI  eoEorcc^t*  required}    .(a)  preparation  and  distribution  of  a 

single  coapliance  report  foraj  (b)  rccoipt  of  coispJLidijce  reports  froa  '.. 

~  •     -  ■  .\ 

recipients,  their  review  and  evaXoation;'  (c)  requests  for  saintenance 

of  records  and  dfitat  (d)  periodic  coapllaace  r^^s;  (a)  coisplaint 
investigations;  (f )  attec^ts  at  securing  voluntary-  coc^iliance;  and 
<g);  ultlaate  enforcement  by  llSgaTiVg,  <jdoiniatracive  hearings^  or 
referralji<>'-SEat:e  s>t  local  agencie^s.   ^Se~8taE£aseat. provides  that  there 
oust  be  '-sordlnatipn  at  each  of  these  steps  because  recipients  ofteii  d^aV 
with  norc  than  one  Federal  agency,  that  a  recipient  should  have  to  subalt 
only'onc  compliance  xeport  to  the  Federal  Government,   and  that  periad^w 
coogHance  reviews  of  a  recipient  and  coisplaint  investigations  and  settle-  . 
taent  should  be  conducted  by  one  agency  on  behalf  of  all.    Hoteover,  it  pro- 
vides that  there  should  be  advance  consultation  on  enfotce^nt  action  among 

all  agencies  concerned,  and  wh^re  hearings  are  held,  they  should  be  n^d 

/     '  " 

jointly*  ^  V  « 

The  three  Coordination  Plana  are  also  similar «    Agencies  are  to  provide 
HW  a  list  of  ail  recipient  facilities,  schools  and  school  system,  and 
Institutions  of  higher  educatloci,  and  state  ^iclf  ones  have  af»d  whicn  h^ve  ^m. 
filed  standard  form  statements  of  assurance  of  compliance  with  Title  Vi*  HEW 
Is  to  nail  out  standard  compliance  report  forms  to  recipients,  on  behalf  of 
all  agencies  concerned*  'HEW  has  full  responsibility' for  investigating 
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al],^ations  of  noncompliance,  determining  whether  there  appears  to  be  . 
COT^^liance,  attempting  to  secure  voluntary  compliance,  and  conducting, 

periodic  compliance  reviews.    Agencies  are  to  designate  professional* 

jt 

staff  bo  aid  HEW  on  a  request  basis  in  .accomplishing  any  of  these  acti-^ 

vitiesV;.^?HEi^  is^  to  publish  a  periodic  "Interagency  Status  Report,"  based 

on  agency  ani.  other  source^^tiformation  inputs,  showing  recipients  belie^^ed 
^        \ •  1845 

to  be  in^ noncompliance.  Upon  receipt  of  the  interagency  report, 

 ,  I,:-  ^      ■  , 


^agencies  may,  if*  they  wish,  advise  HOT  of  their  desire  to  join  in  invest:! 1 
gating  and  Infornially  resolving  a  matter.    All  agencies  are  to  be 
notified  of  xesolution,  and  copies  of  agreements  are  to  be  available 
upon  request.    Agencies  may  make  informal  requests  for  current  information 
on  a  recipient's  compliance  status  at  any  time,  and  may  recommend  to  HEW 
priorities  for  recipients  to  be  investigated  and  for  other  implementation 

activities,,  '  *  ,  ^  | 

/» 

Wh^re  HEW  cannot  secure  voluntary  compliance,  all  agencies  concerned 
may  make^  their  own  cjeci-sions  reg'arding  formal  enforcement  action.    By  the 

.same „  token,  delegating_agencijejs,.jaay,oaoiLjundexta^^  indep^endent  .aojmplianc.e.  

actions  short  of  the  informal  compliance  stage  without  HEW*s  concurrence. 


1845.    Since  1966  HEW  has  published  more  than  300  periodic  Interagency 
Status  Reports.    A  recent  report,  selected  at  random,  lists  5^  schools 
or  school  districts  or  systems  in  12  States,  including  one  each  In 
_  Michigan  and  New^York,  10  in  South  Carolina,  and  15  in^Texas.  'Only  two 
I    institutions  of  mlgher  education  are  listed,  one  each  in  South  Carolina 
and  Tennessee.    Apong  health  facilities,  one  is  listed  in  Indiana  and 
four  ih'llississlppi.    Department  of  Health,  Education,  and  'Welfar^,_ 
Status  of  Title  VI  Compliance,  Interagency  Report,  Cumulative  List  ilo. 
317  (undated,  but  showing  information  ^recorded  through  Jan,  30,  1975). 


'  '    :  713 
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Finally,  participating  agencies  may  be  assessea  a  reasonable  pro  rata 

-      .  •  ^  I     •  > 

share  of  the^costs,  of  data  mafintenance  and  other  implementation  activities, 

based  on  the  amount  of  assistance  each  agency  extends  in  the  area  covered 

by  each  agreement*  |. 

♦  "  j  .  - 

By  1974,  there  existed  a  number  of  agencies  establisljed  since  the 
promulgation  of  the  coordination  plans  dnd  delegation*alreements  which 

^       '  »  V 

had  no become  parties  to  the  agreements,    The;:efore»^t  the  end  of 
Deceipber  1974,  PPS  wrote  to  ACTION,  the  Environmentalj  Prgtection  Agency 
(EPA)^  and  the  National  Endowment  for  the  Arts  and  the  Humanities,  suggest- 
ing they  consider  entering  into  delegation  agreements  with  HEW  in  the 

1846  •  \  ^ 

area  of  education.  FPS  has  also  pursued  the  possibility  of  delegation 

by  the  Department  of  Defense  and  the  Veterans  Administration  to  HEW  of 

-  .  1847 

authority  regarding  several  health  and  hospital  care  programs,  ^ 


1846,  I^etters  from  Robert  N.  Dempsey,  Chief,  Federal  Programs  Section, 
Civil  Mghts  Division,  Department  of  Justice,  to  Bart  J.  Crivella, 
"Acting  Director,  Office  of  Minority  Affairs,  ACTION;  Richard  Risk, 

T4tae  VI  P-rogram^  Officer,  Compliance  Staff ,  ^nts  Administration  Divisitm, 
Environmental  Protection  Agency;  and  Joseph  R.  Schurman,  Associate- 
General  Counsel,  National  Endowment  for  the  Arts  and  Humanities,  Dec.  31, 
1974. 

1847,  See  letters  from  Robert  N.  Dempsey.  to  Martin  Hoffman,  General  Counsel 
Department  of  Defense,  Jan.  20,  1975;  John  J.  Corcoran,  General  Counsel, 
Veterans  Administration,  Jan.  20,  1975;  and  Richard  Foley,  Deputy  Director, 
Health  and  Social  Services  Division,.  Office  for  Civil  Rights,.  Department 

of  Health,  Education,  and  Welfare,  JanI  31,  1975.  - 
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-  It  4oes  not  appear,  however,  that  FPS  has  assessed  the  success  of  the 
*.  -  ■      *  (  1848 

deJlegation  agreecients  or  the  need  for  changes  ±n  ±hem*  As  a  result 

of  the  December  1974  letters  from  FPS  to  ACTION,  the  EPA,  and  the  National  ' 

Endowment  for  the  Ar4:s  and  Humattit<€s;  HEW  requested  that  i^?i>  evaiuai^ 

1850                  .  „  ^ 

the  delegation  agreements.           As  of  Jiihe  1975,  DOJ  reported  that  the 

•  1851  '       ;  ^• 

matter  is  now  under  a  comprehensive  review,*'  At  that  point  the  review  v 

was  in  a  preliminary  stage •    FPS  intends  to  gather  copies  of  all  of  the 

delegation  agreements  and  will  send  out  e  questionnaire  to  the  agencies 
1852 

concerned*  <  .  ' 

Aftei?  nine  years  of  operations  under  t^he  agreecRnts,  such  a  -review 

seems  entirely  warranted #    There  appear  to  be  serious  problems  coxiceming 

the -coordination  plans,     F^irst,  HEW,  the  agency  to  which  authority  is 

1853 

delegated,  has  not  maintained  an  adequate  enforcement  program.  Second,  the 


1848^    T.  at  FPS  has  not  m  recent  yeaxs  been  especially  concerned  about  the 
delegation. agreements  is  evidenced  by  the  fact  that  the  riost  recent  entry 
on  an  FPS  file  listin??  of  signatory  agencies  is  dated  January  1969.    Of  this 
list,  FPS  has  stated:  .  .         '  - 

...we  have  attempted  no  updating. ..^Since  the  areas. of  Title 

 delegatldn  you  2t'iet  to  c<5ncem  pro^rms  of  education, 

health,  and  social  services,  you  may  wish  Jto  obtain  a  current 
list  from  HEW.    April  1975  Bempsey  letter,  supra  note  1776.  r 

1849.  Supra  note  1869.  , 

1850.  June  1975  Dempsey  interview,  supra  oote  .1776. 

1851.  I±*  . 

1852»    Id.    That  it  appears  7?S  does  not  even  have  file  .copies  of  lAe 
executed  delegation  agreenenta  reinforces  the  point  of  note  supra. 

1853.    This  JLs  especially  true  in  the  area  of  Mghfcr  education.  See 
Adams  v..  Richardson,.  480  F.2d  1159  {D.C.  Cir.  1973)5  tJ^S.  Comoiission  on 
Civil  Rights,  The  Federal  Civil  Rights  Enforcement  Effort'^*1974,  Vol.  Ill, 
To  Ensure  Equal  Educational  Ogportunity  ch.  3  (January  1975)  /hereinafter 
cited  as  To  5nsurc  iquai  EducatlonaOTpportunity/.    All  reviews  of  educa- 
tional institutions  conducted  by  HEW*8  Higher  Education  Division  (HED) 
uncover  areas  of  Title  VI  noncompliance,  and  HED's  foJLlowup  reviews  generally 
find  continued  violationsi  yet  only* two  lnstitutionr*fiSve  bfen  terainj^ted 
since  the  formation  of  the  Higher  Education  Dlvislova*    Id.  at  255» 
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agrectteats  do  o^^-^aaofeimi  as  they  were  Intended  to.  For  eJteisple,.  one 
contesiplatlon  of  the  original  coordination  plans  was  that  when  agencies 


found  one  of  their  recipients  listed  on  HEW*s  periodic  status  report, 

-»•<.  ^ — 

thejr  would  have  the  opportunity  to  .advise  HEW,  if  they  wished  ''to  join 

^  1854 
In  the  dLnvestigation  and  in  the  infonL*!  coapllance  proceedings/' 

Todny,  however,  the  "trigger"  which  results  in  listing  a  recipient  on 

the  Interagency  Status  Report  is  the  posting  by  HEW  to  a  recipient  of 

a  notice  of  intention  <o  initiate  formal  enforcement  proceedings.  It 

may  be,  then,  that  any  opEprtunlty  for  joining  in  an  investigation  wlj.1 

ijave  ^ssed  and  that  attempts  at  voluntary  compliance  also  will  have 

already  been  aade.    Thus,  participation  by  delegating  agencies  in  the 

'         .  ^  .  1855 

Title  VX  process  nay  be  effectively  limited  to  the  formal  hearing  stage. 

Thirds  HEW  appears  to  .operate  its  compliance  program  without  adequate 

regard  for  the  agreements*    An  assessment  made  seven  years  ago"  concluded: 


1854#  '^'bis  phrase  Appears  in  all  three  plans* 

1855#  An  official  of  tlte  National  Science  Foundatlbn  stated  that,  in  fadt, 
KSF  does  not  leam^  of  possible  noncomplying  Federal  aid  recipients  ^ 
until  afti^r  HEW  has  itself  determined  to  proceed  against  a  recipient.  NSF 
is  then  invited  hy  HEW  to  join  in  a  terminatlon.bearlng  if  it  wishes* 
Telephone  interview  with  Arthur  KusinsVi,  Assistant  to  the  General  Counsel, 
Office  of  the  General  Counsel^  Katlonal  Science  Foundation,  Apr.  21,  1975. 
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HEW  gears^  neither  it*  priorities  nor  its  methods 

of  Investigation. to  the  delegations^  but  considers  T  ^ 

them  ln.  conjtmction  vith  its  ovn  investigation  and 

enforceaent  procedure-*    HEW  cbooses  which  facilities 

 ^  Xo^-AflveiUdLgatetldetertnines  ijfaetheru.particulsrjreciplents. 

,  ^  are  out  of  coiq>liance,  seeks  to  obtain  voluntary  com^ 
  ^      pliance/ and  vhsn  it  concludes  thfit  voluntary 

coiq^liance  is  unobtainable^  ascertains  vhat  funds 

other  departaents  and  agencies  are  giving  to  the 

recipient*    It  then  notifies  the  other  agencies 

.  involved.  1856 

«. '  ^  ► 

^     .         *  "  ^, '     ^  -  ' 

Ihe  saoe  appeari  to  be  true  today,    Thus,  for  example,  it  hat  been  suggested 

that  HEWy  in  revieving  a  System  of  higher  education,  may  be  Interested^ 

primarily  in  faculty  and  student  body  desegregation,  and  not  research  ^ 

progress.    An  official  of  o^\c  Title  VI  sgcrTcy  used^  just  this  exst?le  in 

atating  that  "HEW  has  never  been  able  to  get  into  our  programs, '^^nd  that 

•  1857 

th£s  Was  a  matter  of  the  two  agencies  lust  not  having  the  same  interests # 
Dissatisfaction  vith  HEW  operations  under  the  ^agreement  has  camed  one 

i 

agency.,  the  Department  of  Agriculture,  to  Investigate  some  of  its 

higher  education  recipients  despite  the  delegatioj^  agreement,        and,  as 

....^^^  ^  '  ^  1859 

of  early  1975,  to  acSlvelqcjgonsider  seeklnit  rescission  of  the  agreement* 


1856»  Coomant,  supra  note  172S,  at  87u#  *     ^  ^ 

1857.  Telephone  Interview  with  Richard  ?eer.  Director,  Conplliiice  and 
Enforcement  Division,  Office  of  Equal  Opportunity,  Department  of  Agriculture, 
Jan,  7,-1975.    See  also,  Kusintkl  interview,  supra  note  185S# 

1SSp^»  Peer  interview^  supra  note  1880*  Thete  reeipients  are  the  Cooperative 
8tste-^eaesre(uServiceS|  which  are  often  located  off^campus*  Id« 


1859» 
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An  official  of  the  StaaXl  Business  Adminlstratfon  (SBA)  state/  that 
HEW  does  riot  appear  to  review  SBA's  programs,  because,  as  a  pW/tical 
natter  for  HEW,  "everything  ve  have  Is  too  small  for  it       touci."  ^^^^ 
Accordingly,  SBA  conduces  some  reviews  on  its  own/  d^sspit^^itbe  Hele- 


gatioh. 


I860.  Telephone  interview  with  J.  Arnold  Feldman,  Chief,  clnipllance' 
Division,  Office  of  Equal  Ea^loynent  ppportunlty  and  Compliance* 
SwiLL  Business- Administration,  Jan.  7,  1974.  '  , 

.  ,   »  "  ■  T 

186U  |d.    Before  it  makes  such  a  review,  it  contacts  HEW  an^d  aaYs  whether 
HEW  has  plans  to  do  such  a  review.    "The  answer  is  universstlly  'No'  V 
reports  SBA.  M.  '  .      '  . 


r  • 
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Ah  lo^ortant  area  of  inquiry^  because  of  budgeting  considerations, 

.  '  '  <  '  > 

is,  the  provision  for  reimbursement  for  HEW's  costs  in  Itnpiementing 
1862  /         '  .       •  ,  ^  / 

the  agri^etaents*         Civil  rights  officials  in  the  delegating  Agencies 

appear  generally  unaware  vhether  HEW  1^  using  this  provision  to  defray 

»     1863  _  ^         •  '    '       ,  . 

co^ts*         Several  Indicated,  however,  that  wete  HEW  to  make  a  request 

they  vould  recommend  that  it  be  denied,  ks  no  services  have  been 

1864"  .  '  ^ 

rendered  under  the  agreements*  .      '  - 


1862«  Although  it  does  not  appear  that  llEtt  was*  taking  advantage  of  this 
provliilon,  HEW  attributes  a  major  share  of  the  problems  Un  itif,  enforce- 
nent  program  to  a  lack  of  staff*  'To  Ensur^  Equal  Edtretfgtonal  Opportunity^ 
supra  note. 1849^  ch»  X  (January  197^7  ^      ' ^ 

1863*  One  lead  official  ^ms  unaware  of  the  cpordlnatlon  plana*  reimburse- 
ment provision  altogether •    Peer  interview^  jsupra  note  1880;  Another 
agency  official,  who  knfew  of  no  HOI  re^uc^ts  for  reimbursement,  suggested 
that  this  may  W  a  matter  of  business  between  p\h  administrative  offices 
of  HEW  and  hl&  agency,   Kusinsfci  interview,  fetipjra  note  1855#  o 

1864 ^  Feldman  tnjtcjrview,  supra  note  1860;  Peer  interview,  aupra  note  1857» 


7ifi 
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Ci    Satfclni;^  Standards 

X*   Attorney  General  Guidelines 

As  cooxdinitor  of  the  Federal  GoverncAit's  Title  VI  enforceiaent 
.tfforfc,  FPS  ha«  a  responstbtltty  to  deHno^  the  elements  of  k  compliance  . 
,  program  and  set  standards  to  be  observed  by  title  VI  agencies*  This 
is  nccetsary  to  ensure  an  adequate  effort  and  to  avoid  the  daogera 
a£  Inconsistent  or  conflicting  i^tandards  of  enforcement  activity* 

A  prim  inafcfcer  for  vhtch  FPS  wight  have  provided  is  deveiopoent 
Of  a  basic  internal  structure  and  staffing  design  for  agency  compliance 
programs.    FPS  «iso  could  have  set  ^tanda^ds  with  regard  to  procedures., 
for  conducting  complaint  investigations,  pre-  and  ppstat^mrd  toapliifttce 
review,  and  data, collection  and  analysis*    In  addition,  theVe  is  a 

need  for  deadlines  or  time  schedules  for  the  accomplishment  of  specific 

.  '  ^         '      '  ]  [  \ 

agency  act^oni  such  as  completion  of  a  complianc€(  review,  a  complaint 
investigation^  and  efforts  to  secure  voluntary  ^pllance,  as  well  as  - 
for  determining  whether  to  proceeS  to  enforce  Titlc^CC  administratively 
or  by  referral'  to  BOJ. 

There  are  other  coRccrns,  which  relate  to  recipients*  responsibilf ties • 
These  include  liniform  standards  for  State  agencies,  where'  they  have  .an^ 
assigned  or  delegated  role  to  play  in  enforcement, ^^^^^and  the  development 


1665.   State  agencie*  may  conduct  complaint, investigations,  desk  audits 
of  subgrantees,  or  field  cos^pllance  reviews t   A  question  related  to  ^ 
the  role  of  State  agency  recipients  involves  compliance  and  enforce- 
ment responsibilities  of  State  and  l^cal  civil  rights  agencies •  A 
pertinent  point  i*i?>h  must  be  addressed  is  ^lether  th<&  Federal 
Goyeniment  or  the  State/local  gove]j?httcnti  should  bear  the  expense  of 
such  enforcement/  The  fSS  has  not  considered,  either  of  these  matters* 
Fab*  11,  1975,  Dempsey  interview^  -  supra  note  183* • 
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of  standards  to  be  tJS^a  by  recipients  in  conducting  a  self -analysis  of 

'  1866 

their  compliance  status*  .  , 

The "ptOBJulgatlon  of  compliance  and  enforceoent  standards  would  be  a 

.at-^ta-t-Or^K-ln-raonitoring-IiJde-Ut^ 

the  January  1974  signing  of  Executive  Order  11764,  which  expressly  mandates 

1807 

the  Attorney  General  td.  develop  4uch  standards,       the  Section  developed  a* 


1866     Self-analysis  can  be  used  ,to  wake  such  determinations  as:  >(a) 
the  extent  to  which  benefits  of  a  reotpient-operated  activity  are  reaching 
iftlnorlties-aiid  if  not,  how  the  effective  exclusion  of  minorities  Is  accom- 
plished; as  foTijnwlcthrouBh  t1ie  process  of  announcement  of  the  existence 
of  the  activity  or  thrp?5Be*«..of^  selecting  participants;  (b)  the  extent  to 
which  the  activity  is  operated  on  a  segcftgated  basis;  and  (c)  the  extent  to 
which  the  acfeiJit.ty  has  an  adverse  impact  upBiT-miiicirltles  is  individuals  or 
as  a  gtoup  in  the  cotnmuntty.  - 

Such  analyses  are  appropriate  prior  to  the  award-  of  a  grant  to  en^re  that 
the  prospective  recipient  is  aware  of  any  deficiencies  and-  to  '«n«ble  the 
recipient  to  set  goals  and  timetables  to  remedy  them,  prior  to  funding.  - 
5pda?es  of  the  analysis  should  be  conducted  periodically  following  fe  award 
of  the  «a«it.   Where  a  prcaward  self-analysis,  has  not  been  conducted,  such 
an  analysis  shoulSj  be  copdubtcd  as  soon  as  possibU  after  receipt      5^  • 
jsrant.   For  a  further  discussion  of  analyses  to  ensure  compliance  with  Title 
VI,  see  tf,S.  Commission  on  Civil  Rights.  To  Know  or  Not  to  Know:  ^f'^^^gS 
and  Use  of  Itoclal  and  Ethnic  Data  In  Federal  Assistance  Programs  15-22  C1973), 

1867.  "Executive  Order  1176A  is  discussed  on  pp.  657-663  suESa. 
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1868    -  '  '  ' 

dcAft  iet  utandAtdi,        Ne^rthelest;  as  of  July  1975»  18  montha  After 

the  Executive  order  was  signed,  no  standardi  had  been  Istued.    ^  ^ 

ThAt  the  Attorney  General  did  not  procnilgate  standards  prpmpfcl^^  ajter 

-the  -B^eeutlve  <yrd*r  -waa  ^al^ed      the  taost  serious  iailuc*^  in  che^pgrt^  

covered  by  this  report^   Such, ah  action  by  IX>J  would  have  underscored  the 
additional  authority  conveyed  to  it  by  the  President:    Authordt^  not 
exerciaed  can  become  moribund*    It  taay  well  be  that>  in  the  perception  of 

0  - 

»ost  agencies »  the  otder  has  changed  nothing*    The  longer  the  order  remains 
'  unustdi  the  greater  the  likelihood  it  will  not  prov:e  effective  when  it  is 
used.   Moreover,  the  failure  to  pronjulgate  standards  roay  in  time  come  to 'be 
regarded  by  some,  xertainly  in  the  private  civil  rights  community,  as  con- 
stituting a  dereliction  of  duty  by  the  Attorney  Gener&l  under  the  Executive 
order,  thereby,  diminishing  confidence  in  the.  ability  of  DO  J  to  do  its  job« 
^be  absence  of  definitive  standards  l^as  meant  that  DOJ  has  had  to  continue 
to  evaluate  most  Title  VI  matters  on  an  ad  hoc  basis. 


1868.    An  early  draft  of  the  standards  was  shared  with  this  j:romml88ion, 
and  staff  of  the  EPS  and  the  Commission  discussed  their  merits*    In  early 
4-97>5-FPSTdeeMned-^o-share-4i^  ^ 
Shaheen  interview,  sun^a  note  1795;  April  I?75  Dempsey^ letter,  supra  note 
1776.   Thus,^  no  assessment  of  the  standards  as  proposed  by  FFS  can  be 
saade  in  this  report.  /  ' 


/ 


2»  Regulations 


Title  Vi  specifically  directed  each  agency  under  ita  coverage 

to  effectuate  Title  VI^s  pjrohibition  of  discrinination  by  issuing 

1869 

rules >  regulations,  or  orders  of  general  applicability*  Six 

afflaths  after  Title  VI  became  la«r  regulations  for  core  than  twenty 

.1870        ^     ^  '       ^  . 

agencies  were  published*        In  July  1967  an  interagency  coaait:tee 

1871 

began  to  fornulate  unifom  aoendpents  for  adoption  by  the  agencies 
and  in  July  1973,  sotse  six  year^^aftfic  the  need  for 'then  was  first 


1869.  42  U.S,C»  i  200Qd.l  (1970) • 

.^^^ 

1870. "    29  Fed.  R6s.  16273-16309,  19275-19304  (1964),  and  30  Fed.  Re£. 

298-329  (1965).  *  .  ^ 

»  '  * 

1871.  Snforcigxaent  Effort  reportt  supra  note  1723^  at  182,  See  also  the 
Reassesstnent  report,  supra  note  1735>  at  71. 
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recognized,  the  unifora  aaendaents,  approved  by  the  Actonsey  General, 
1872  * 

were  issued.        The  ciost  isiporcaat  sectioas  of  the  uziiforu  jregulations 


1872»    3a  Fed,  Re^.  17920-1799?  (1973).   Unifora  aceirfMnts 
were  published  for  the  21  deparb^eots  and  agencies  vhich  then  had 
initial  Title  VI  regulations  in  effect.    Itiese  were:    the  Departisents 
of  Agriculture^  Cooaercei  Uefensei  EeJilth^'Educaticn),  and  Welfare^ 

^Housing  and  Urban  Developoentj  the  Inreribrj;  Labor;  Justice;  Sjaite; 

.and  Trans  porta  tion;  and  the  Agency  for  International  Pev^lopcaenc, 
Atomic  Energy  Coooission,  Civil  Aeronautics  Board,  Ceuera-l-Sttr  vices 
Ad&ainlstration,  National  Aeronautics  and  Space  Adainis  trarion, 

-National  Science  Foundation,  Office  of  Econooic  Opportunity  ((EO),  Cffi<ie 

.of  Eaiergency  Preparedness  (CE?>,  Ssall  Business  Adninis  &racion«  Tennessee 
Valley  Authority,  acd  the  Veterans  Adninlstration*    Of  thesi,  the  Depart- 
aents  of  Cocoerce  and  of  Housing  and^Ccban  Develop:3ent,  OEO^.^nd  OEF  _ 
conpletely  reissued  thfeir  Title  Vl.regulatiorls^ 

On  January  4,  1975,  the  Fresident  signed  into  law  ths  Readstart, 
Econooic  Opportunity,  and  Cosiamity  Partnership  ^t  of  1974,  vhich 
established  within  the  Executive  branch  an  independent  agency  known 
as  the  Coaaunity  Services  Adninistration  (CSA)*    The  CSA  is  in  all 
respectis  and  for  all  purposes  the  successor  authority  to  the  Office 
of  Econottic  Opportunity.    40  Fed.  Reg,  3213  (1975)  •    Until  superseded, 
rescinded,  or  changed/  OEO^s^Title  VI  regulations  continue  in  effect, 
and  all  references  therein  to  the  OEO  are  to  be  deenaed  to  refer  to  the 
GSA."  .  .  ^  ^  '  - 

The  proposed  am^ndasents,  like  the  origin^rl  regulations,  had  to  be 
ed-ttr-the;j?i.e&ideut  for  approval.  -See-42  th^fhi-e.  *-20e0d-l 
(1970).   In  January  1974,  however.  President  Nixon  delegated 
authority  to  approve  Title  VI  regulations  to  the  Attorney  General. 
Executive  Order  No.  11764,  supra  note  1743,  at  See*  3. 

For  the  views  of  this  Coiaaipsioa  and  two  private  groups  on  the 
uniform  aiaendments  as  they  were  proposed  in  Decenier  1971,  see  letters 
froa'tiarold  G.  Fleming,  Chairpan,  Task  Force  on  Federal  Prograa 
Coordination,  leadership  (Jonf^arence  on  Civil  M^ts,.  to  I^id  L..     .  ^ 
Norxaan,  Assistant  Attorney  Graeral,  Civil  Rigjits  Division,  Department 
of  Justice,  Jan.  4,  1972;  'letter  froci  Richard  T.  Seyaour,  Staff  Attorney, 
Washington  Research  Project,  tp  Mr.  Norxnan,  Feb.  4,  1972;  and  letter  and 
attachment  from  John  A.  Buggs,  Staff  Director-designate,  U.S.  Comoiission 
on  Civil  Rl^ts,  to  Mr.  Norma,  Jan.  12,  1972. 
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are- those  prohibiting  discrimination  in  the  selection  of  sites  for 
"^ciUties  of  federally-assisted  programs ,  requiring  affirmative 
action  to  overcoae  the  effects  of  past  discrimination,  and  providing 
that  discriminatory  employinent  practiced  arc.  prohibited  by  Title  VI 
to  the  extent  that  such  practices  tend  to  cause  discrimination  In  the 
services  provided  to  beneficiaries.    These  are  valuable  additions  to, 
the  body  of  Title  VI  requireoenU'TN^ 

Nevertheless,  the  Title  VI  regulations  could  be  strengthened  in 
several  ways.    First,  the  explanatibn  given* for  the  neaning  of  the 


"prohibition  o£  discrinination  is  quite  broad^  desoite  the  inclusion  of 

1873 

a  number  of^.-^Mbi4den^.acti.or  practices.         As  a  result  of  suCh  broad 
statements,  tsany  agency  program  and  civil  rights  officials  have  voiced  a 
lack  of  confidence  as  to  vba.t  constitutes  noncompliance  in  terms  of  their 
own  programs.    Certainly.,^simllar  dej?tee  of  conftision  nay^^pdst  in  the 
minds* of -recipients,    to  reduce  this  uncertainty;  the  regulations^  irhen 


Title; VI  rSgulations  typically,  provide  that  recipients  may  not, 
dlre4n:ly  or  thfeugb  cdtltrdctual  6T  other  arrangea^nts,  on  the  grounds 
of  race,  colcjr,  or  national  origin,  deny  any  service  tr  other  benefit 
provided  und4j^  the  progtam  or  activity,  piSSvide  any  service  or  other 
benefit  vhicU  is  different  or  is  provided  in  different  form  from  that 
provided  to' Others,  subject  to  segregated  or  separate  treatment  in  any 
facility  te^  k^  in  any  ciatter'or  process  related  to  receipt  of  services 
or  benefits,^restrict  in  toy  way  the  enjoyment  of  my  advantage  or 
privilege  enjoyed  by  others  receiving  services  or  benefits",  treat 
any  individual  differently  from  others  in  determining  whether  he  or  she 
satisfies  any  admission',  enrolliaent,  eligibility,  membership,  dr 
other  requirement  or  c6ndition  which  individuals  must  ueet  in  order 
to  be  provided  services  or  other  benefits,  or  deny  atl  opportunity 
to  participate  in  a  program  or  activity  as  an  employee.    See,  e.g., 
the-  Title  VI  regulation  of  the  Department  of  Health,  Education,  and 
Welfare,  45  C.F.R*  f  80.3(b)  (1974),  and  of  the  Department  of  Housing 
and  Urban  Development,  2^  C.F^R,  S  1.4(b)  (1974)* 
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^Iginally  published,  could  ha/e  required  each  agency,  within  a  Bet  span 
of  tiiae  after  publication,  to  develop  and  publish  standards  or  guidelines^ 
suppleiaental  to  the  regulations,  describing  what  constitutes  noncompliance 
The  Title  VI  regulations  could  have  specified  that  these  standards  should 
^iclude  an^enumeration  of  specific  factors  to  be  considered 'in  detertilnlng 
whether  a  recipient      s^bgrantee  is  in  compllioice*    In  addition,  - 
the  regulations  could  have  required  the  development  of  a  well-jdefined  ^ 
inethodology  for  evaluating  these  factors*    To  ensure  specificity  and 
as  Eouch  uniformity  as  possible,  the  regulations  could  have  required 
that  the  standards  and  evaluative  techniques  be  developed  in  consulta- 
tion with  the  Attorney  General,  and  be  subject  to  his  or  her  review. 
Second,  the  regulations  could  have  aided  the  agencies  in 

effecting  a  satisfactory  compliance  program  by  addressing  in  detail 

.  _  1874 

matters  involving  racial  and  ethnic  data  collection      and  the  conduct 

1875 

of  compliance  reviews      and  complaint. investigations.    The  regula- 
tto*i««  could  also  have  required  that  comprehensive  complaint  investiga- 


^ion  procedures  be  Issued  by  the  agenqies,  under  DOJ's  oversight. 


1874.  T^^e  present  uniform  language  to J;he  effqct  that  recipients  should 
in  general  have' available  racial  and  ethnic  data  regarding  pro'gram 
participation  by  minorities  is  Inadequate  in  two  respects:    It  may  be, 
construed  as  merely  hortatoiy*  not  mandatory,  and  it  tacks  required 
detail. 

1875.  Instead  o£  the  general  pro^fision  that  responsible  agency  o£ficialr 
shall  "from  time  to  tiiwst"  review  the  practices  of  recipients,  the 
rejc^lations  could  have  provided  that  the  agency  tmist  establish  in 
wricing  a  formal  compliance  r<^view  mechanism  which  would  periodically 
subject  a  ptircentage  of  recipients  to  civil  rights  compliance  scrutifly, 
including  preapproval  reviews.  - 

1876.  The  regulations  could  have  specified,  that  these  procedures  mist  - 
set  fortih  reasonable  deadlines  for  agency  completion  o£,thp  investiga- 
tion, assessment,  negotiation,  and  resolution  phases.  % 

•  •  *  * 


ThitNd^  several  coninents  are  apprppriate^iconceming  the  current  p^p- 

visions  for  recipients  to  remedy  the  effects  of  past  discrimination  and  to 

,cotrect  the  effects  of  practices  which  limit  participation  by  peraons  of  a 

particular  race,  color^  or  national  origin.    The  position  ger|^iilly  en^raced 

^  by  the  Title  VI  regulations  is  that  action  to^ correct  the  current  'effects  of 

1877        ,      .  % 

pas.t  discrimination  is  xnandatory.  In  some  cases,  however,  action  to 

correct  racial  or  ethnic  imbalances  in  participation,  where  such  imbaltinccs 

1878     .  ' 

are  not  the  product  of  past  disotimination,  is  optional.  Moreover, 
most  of  the  regulations  fail  to  provide  instruction  regarding  the  kinds  of 


ldn>.    A  succinct  statement  of  this  is  as  follow^*:        '  -  ^ 

*       >  '  *^  * 

♦    ,vln  admihrstering  a  progrj^m  regarding  which  the  recipient 

,has  previously  disc^fmin^ted  against  persons  on  the^  ground 
of  race,  cooler,  or  national  origin,  the  recipient,  niust  take 
af firroative>  action  to  overcome  the  effects  of  prior  dis-  • 
crimination,  *  '  *  t 

E^ven  in  the  absence  of  such  prior  discrimination,;-  a  recipient 
in  adminl-stering  a  pi^o gram  isholl.  take  affirmative  action  tq. 
-  "        overcome  the  effects  oLjcpHdifions  wiiich  resulted  in  lijnlting 
participation  by  persons  of  a  particular  race,  color  or 
national  origin;  * 

See  'the  regulation  of  the  Department  of  Labor,  29  CF.R.  §  31.3(b)(6)  (1974)* 

1878.    For  example, .regulations  of  the  Department  of  the  Jnterlor  (USDI)  and 
the  Veterans  Administration  (.VA)  stated,  instead/ '*£ven  in  the  absence  of 
such  discrimination,  a  recipient. • •may. take  afjElrmative  action. See 
the  regulation  of  ,USpi,  43  C.F.R.  5  17,7(b)  (4)  (1974),  and  pl  VA,  38  C.F^R*  $ 
I8*3(b)(6)  (1974).  ^ 
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1879  » 

^rtiwidial  action  reciplenti- might  take*  -  * 

.  :  yoiirth,  the  regulation*  could  have  provided  that  all  ag^nciet  vere  ta 

iatue  guideline*  on  a^'nujnher  of  point*,,  *uch  a*  the  provlaion  of  taore  Infor- 

Mtion  on  title  VI  by  organitation*  engaged  in  the  delivery  ot  aervices 

•  , .  ,1880       *  /  >  • 

to  ultl«at#  henef iciarie*.         Alao,  provialon  ahould  have  been  Mde  for  jainority 

repreaentation  on  planning  and  advlaory  bodie*  which  have  role*  related  to 

the  ad«ini»tratlon' of  Title  Vl  fund'a*       .  -  ^ 


1879.  7or  an  example  of  en  exceptioiv-««ft  the  regulation  of  the  Departoe^t 
of  Labor,.  29  Q.H.^.  |  31.3(b)(7)  (1974)..   One  of  W)D*».*uch  instructions  in: 

■   In  aotae  aituatlonr^eyen  though  past  discriminatory   . 

practices  hav*  been  abanacmed,  the  corf»l^«l5W«ri?f  ^ 
aue1n>ractice»  continue  to  impede  the  ftxlt  avail- 
ability of  a  benefit.   If  the  effort*  required  of  ^ 
the  applicant  or  recipient... to  provide  information 
ee  CO -  the  availability "^of  the  program  or  activity, 
and  the  rights  of  beneficiaries  under  this  reflation, 
have  failed  to  overcopie  these  consequences,  It  viU  , 
become  necessary  for  such  applicant  J^t  recipient  to 
talut  addit,ional  steps  ta  taake  the  benefits  fully- 
available  *to  racial  end*  nationality  groups  previously 
subjected  to  discrimination.   This  action  iight  take 
,  ,    ,   the  form,  for  exan^le,  of  apicial  arrangements  for 
'  obtaining  referrals  or.  making- selections  vhich  will  . 

insure  that  group*  deviously  subjected  tp  discriml- 
*  ,  naticai  are  adequately  served.    2'9  C,F.R.  •  31.3(b)(7)  ^ 
(i).  '       V  '    ,  ^ 

1880.  The  regulations  could  have  tequtred^  for  example;  fcHat  all 
descriptive  program  materials  designed  ior  the  public  explain  the 
maanlng  of  Title  VX  as^well-as^  the  procedures  for  filing  coicplaix^ta. 
The  regulation*  could'^also  set  out, a  basis  for  determliaring  in  vhat 
region*  or  metropolitan  areas  all  such  materials  would  have  to  be 
published  in  langvmges  other  than  English; 

1881.  '  In  this  regara,  aee  tbo  requitement  of  the  Economic  Deyelopment 
Ad»lnl»tr«tlon  of  the  Dtpattjsant  of  Comoerce,  13  C.F.R.  18  311.60  jst  seg..  KX^m> 
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Dtiptte  the  ubience  of  stcndardt  or  dsUlled  xeguUttoaf,  pQJ 
h«t  btgua  to        oa  a  «y»t:«a-wide  b»sis  *wlth ,  one  if  tut,  th*  proviiiea 
of  «t«qu«ttt  •itiitai!iei..to 'x>oa*BDglltii  ipMktng  ainorieiM*  Ihls  mtt«e 

««•  th«  tubjtct  o£  «  court  decii|ioft  predicated  on  the  xtq&iraaetiti  of 

•  -  -  1882 
Xttl«  VI.   In  J«nu«ry  X974,  in  Leu  v>  Ktehol«,      the  Supteae  Court 

•ffiniKd  lower  court  fiiidingi  that  the  Sen  Freocieco  public  ecbool 

eyjtea  bed  felled  to  tike'  steps  to  ensure  th«t  students  of  Chinese 

netionel  origin,  for  vhoa  English  w«s  not  the  prixasty  Iwguege,  could 

tecur*  A  tattoiigtgful  educatloiie    nl^  ttudimte  tliu«  did  not  enjoy 

'  4>ioeiSfe»H>f~federeIly'»sslstftd  edueefclooi.t^  €bort iacbi 

this  to  constitute  a  vtolation  of  TLtUJ}^;^'''^  . 

Tm.  Juna  1974  the  EPS  wroeeT^o^fi  TederjiX  agencies  concerning  " 

LjP^  and  indicAted  th«t:  the  cMe  has  >xdtd  iai^tct  for  «X1  Milstaefce 

progrtM  «ad  tceivltiei  funded  by  the  Fedj^rel  Government,  In  that 

i#herc  language  barriers  hinder  equal  fcceas  andj>artifcipatloa  for    ^  „  _ 

*       *  *     *'  . 

all,  a  tea poniibllitgr  to  remove  or  remedy  tfuch  hindrances  may 


Xm.    414  M.S.  *563.  (1974>*  .  " 

188??   We^SuMtifeme  Court  found  it  unnecessary  to  reach  the  question 
vhathar  the  syateo^s  failure  also  conetitutecf  a  violation  of  the 
Equal  ^otection  Clause  of  the  Fourter;nth  ^vAmxtt.   ^husg  trie 
case  does  t^ot  control  non-fe^erallyftlided  progrsms^  of ''state  and 
local  govemsxtnts.   One  lower  cotirt,  hovever,  has  decided  a  similar 
.case  an  both  Title  VI  and  equal  protection  grounds*   See' Seme  v* 
PojjUlerf'.ife^icipal  Schools,  351      Supp.  1279  (D.K.M*  1972^ >  >a«M 
A99  Ftid  1147  (lOth  Cir,  1974) ♦ 


1884  ^  r  . 

exlpfc*       1^  further  stated  t^at  Lag  "ii^oses  a  responsibility  on 

4885 

Federal  agencies  to  revie?rf*      their  progran^  to  dotcrciine  i£  language 

1886  /  ' 
barriers  operate  to  deny  equal, participation.,      Zt  added  that  "/W/c 

vould- appreciate  having!*  agency  views  on  the  relevance  of  lau  to 

agency  progr^ims»  any  i;»2asure5  the  agencies  xnay  liave  taken  prior  to. 

iMu  to  ensure  language  barriers  do  not  adversely  affect  participation^ 

'  ,  [:  1887 

and  any  sscasurefitJAii-agencies  intended  to  take  in  the^JEuture* 

Ute  letter  represents  a  worthwhile  coordination  activity. 

Achievement  of  a  unllEdrs^  agency  view  and  implexoenting  action  would 

!i<»r^e ,  to , InHritutlonalize  .a.legal  principle. .derived  from  Title  VT.  ^ 

^he  letter  m.lght  have  served^this  purpoac  better,  however,  In  a 

number  of  waya.   Although  FPS  4id  state  une^ivocally  its  view  that 

Lau  cooamands  a  review  of  agency  program,  it  did  not  suggest  either 

an  approach  to  such  a  ,review  or  a*  specific  date  by  which,  replies  ^should 

be  received.    It  did  nou  suggest  that  agencies  should  proceed  to* 


IStt'f.    Letter  from  Robert  Dempsey;  Chiefs  Federal  Programs  Section, 
Civil  Rights  Division,  Department  of  Justice,  to  Z6  Federal  agencies, 
June  13,^1974.    It  should  be  noted  that,  from  materials  supplied  by 
DOJ  (as  an  Attachinent  to  the  April  1975  Dempsey  letter^  supra  note 
VJ%),  it  does*^not  appear  that  the  Lau  letter  was  sent  to  the  Office 
of  ^Revenue  Sharing;  yet  the  ratitmale  would  seem  to  apply  equally  to 
general  revenue  sharing  as  to  traditional  Title  VI  programs. 

I885i  Jd;^  at  2.  \  '  ,  , 

^1886;    Id.  .  *  ^  ,    \  " 

^^^T*    Id*  encouraged  the  adoption  of  Lau-based  guidelines.  It 

stressed  that  Lau  indicates  that  courts  will  give  great  weight  to  ^n 
agency's  construction  .of  Title  VI,  as  reflected  in *its  consistent 
administrative  practice,  ac^d  it  suggested  that  "published  guidelines 
may  be  icJne  appropriate  response  where  additional  measures  may  be 
indicated."    Id,  -        .  - 
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identify  groups  Co  vhich  tau  oigbt  lie  relevant*  nor  did  it  indicate 

data  source^  for  locating  concentration?  of  such  group  nenbers 
-  1888 

geograpMeatljr*         Xa  addition*  the  letter  failed  to  direct  a  re> 
View  of  existing  biUngual  or  hon-EngUsh  printed  program  tsaterlals, 
tduch  as  statements  describing  prpgrais^  aad  explaining  prograri^ellglfeili>3L 
and  fonas  required  to  be  executed  by  applicants t  to  determine  whether  ^  . 
such  toaterials  do  or  could  aid  in  ensuring  e^ual  access  and  in  what 
circumstances  emplojfient  of  bilingual  program  staff  wtluld  be  necessary. 
These  omissions  Indicate  an  JPS  inclination  not  to  raise  and  resolve 


the  Lag  issue  with  ,all  agencies  as  a  single,  coordinated,  and  systematic 

activity.    Indeed,  PFS  has  stated  it  intends* to  take  up  the  Lau  issue 

1889 

with  each  agency  in  the  courset  of  its  scheduled  agency  reviews.  Usin'g 
this  approach,  it  may  take. several  years  for  fPS  staff  to  ascertain  whether 
there  has  been  implementation  of  Lau  in  all  affected  agencies* 


Not  only  was  FPS*  action  deficient  in  some  respects,  it  was  belated. 
¥2S  did  not  have  to  wait  for  a  court  ^test  before  taking  a  position  on 
this  issue*    HEW,  more  than  three  and' a  half  years  before  Lau  was  decided. 


1888.  ty  determining  locations  and  then  programs  adainistered  in  those 
places,  agencies  might  be  able  quickly,  to  highlight  prime  areas  of 
attention. 

1889.  June  1975  Dempsey  lnterv^,ew,  supra  note  1776.  These  reviewrare, 
discussed  on  pp.  725-735  Infra. 
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had  issued  a  taemorandum  on  the  subject  to  all  public  school  districts 

' ^  •  -  .    "  1890 

having  ©ore  thaa  five  percent  national  origin  minority  group  children* 

.  Other  than  DOJ^a  Lau  letter^  there  have  been  fev  conaaunlcatlons  of 

1891* 

views  to  all  Title  VX  agencies*        The  only  other  coinrounicatlon  known 

to  'this  Coamission  related  to  a  speecji  delivered  in  November  1974 

.      -  1892 V 

by  the  Assistant  Attorney  General  for  C^vil  Klghts*         the  speech 

made  a  number  of  salient  points  related  to  the  development  of  standards 

such  a)ft^  the  affirmative,  active  role  Congress  intended  Title  VI  agencies 

to  play;  the^need  for  ensuring  not  merely  that  minorities  are  protected 

from  harmful  acts,,  but  that  they  benefit  on  an  equal  basis  from  the 

'  ^  • 

expenditure  of  Federal  tax  dollars;  the  need  for  preaward  and  postaward 

compliance  j^evievs;         th^  need^for   Institutionalizing  and  routinlzing 

.  1893  •  ^  ' 

recipient  self-analysis  and  self*-correction.  More  than  six  months 


1890.  Memorandum  from  J.  Stanley'^  Pottlnger,  Director,  Office  for  Civil 
Rights,  Department  of  Health,  Education,-  and  Welfare,  to  school  districts 
with  more  than  5  percent  national  origin  minority  group  children.  Subject: " 
Identification  of  Discrimination  and  Denial  of  Services  on  the  Basis  of    ,  * 
National  Origin,  May  25,  1970.    Thiis,  the  basis  for  an-analogy  from 
educational  to  all  other  Title  VI  programs  was  available  some  years  ago. 

1891,  There  have  been  ^^l^ral  requests  by  DOJ  for  Information  from  all  v 

of  the  Title  VI  agencies. •  These  are  discussed  oh  p.  717  and  in  note  190A  infra. 

.  '  /  ^  ^ 

.1892.    J.  Stanley  Pottlnger, ^Assistant  Attorney  General,  Civil  Rights 
Division,  Department  qf  Justice,  Speech,  "Managing  Title  VI  Programs,"; 
presented  before  Department  oL  Transportation  Regional  Civil  Rights' 

Officials,  Shady  Grove,  Maryland,  Nov^  8,  1974. 

■*  ' 

1893,,  Id.     (Department  of  Justice  release). 
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.  *  -  •  .  .  ,  ^       •  ^  ;  1834 

'     later,  in  June  1975,  the  speech  was  .circulated  to  all  Title  VI  agencies. 

A  second  matter  regardilug  which  there  should  have  been  c^nimunication 

flows  from  the  enactment,  in  1973,  of  a  provision  which  in  essence  makes 
'  ,  •  -        ^     1895       '     ^  •  ' 

^the  handicapped  a  protected  class  under  Title  VI.  In  enacting  this, 

prohibition  of  discrimination  against  the  handicapped  in  federally  assisted 

pro^ranis,  Congress  made  clear  its  intent  that,  in  this  area,  HEW  would  be 

an  FPS  counterpart:    HEW  is  to  coordinate  enforcement.  6f  the  new  law.  This 

responsibility  is  lodged  with  HEW*  s  Office  for  Civil  Rights  (OCR).,  which.  . 

is  responsible,  among  other  things,'  for  enforcing  Title  VI  in  all  HEW 

programs  .and  for  implementing  the  delegation  agreements  between  HEW 

and  some  15  other  agencies,  ^  ^ 

The  passage  of  this  new  law  regarding  the  handicapped  should  have 

raised  questions  with  FPS  concerning  such  matters  as:    the  possibility 

that  liEW  and  other  Ti^le  VI  agencies  would  have  to  redefine  their 

priorities  in  a  way  which  might  adversely  affect  execution  of  their 

Title  VI  functions;  whether  there  would  be  a  need  for/ coordination  to 

k 

aVoid  duplicative  onsit^  reviews  which  might  arise  from  having  one  agency 
^investigate  matters  arising  under  the  new  law  shortly  before  or  after  another 
agency  conducted  a  Tj.tle  VI  review  of  the  same  recipient;  whether  it 
would  be  more  desirable,  generally  or  in  particular  agencies,  to  expand 


1894.  June  1975  Dempsey  interview,  supra  note  1776.  ,  In  a  February  1975 
Commission  'staff  iriterview,  whea  asked  whether  Assistant  Attorney  General 
Pottinger's  speech  had  been  sliared  with  the  agencies,  FPS  acknowledged  that 
it  had  not  and  stated  that  such  distribution  was  "not  a  bad  idea. V 

Feb.  11,  1975,  Dempsey  interview;  supra ^  note  1*834.  "  *  * 

1895.  kehabilitatiori^Act  of  1973  (codified  in  scattered  sections  of  29 
U.^S.C.)  ,        '  '    '  
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existing  litle  VI  staff  and  assign  them  the  additional  4uty  of  monitoring 

cofltplianee  with  the  new  law,  or  to  have  a  different  o|fice  structure  and- 

*  1896  *  * 

ll^^j^^or/.each  of  the'  two  functions.  FP^  should  have  been  in  con-- 

Mif|,th*al4  agencies';  to  learn  how'thoy  ifttendied  to  implement  the 

4iew..proKi6ii!lon*..  •As  of  February  1975 >  however,  FPS  had  not  been  moved 

'ascertain  eVen  from^HEW  how  that  agency  would  ensure  that  its  new 
'  '     .  ^  .  '  ^  1897^ 

responsibilities  would  mesh  with  its^Title  VI  program; 

<* 

ly.    Hoffitoring  ^  ^  "  ^ 

\  ^   .  .  a. 
It  is  important  that  FPS^review  agency  Title  VI  enforcement  programs, 


for  several  reasons;    First,  monitoring  permits. TPS  personnel  to  become 
familiar  with  actual  enforcement  prbcedures  and  their  relatipnsl^ip  to 
^agency  programs*    Second,  a  personal  basis.may  be  laid  for  increased 
c<^6pe^ration  and  con&equent  enhancement  of  the  coordination  func^tion. 
Third,  monitoring  is  necessary  to  eTnsure  a  uniformly  high  level  of  Title 
VI  enforcement,  " 
1,    Budgetl  Programming 

For  monitoVing  to  be  effective,  FPS  needs  to  know  the  pr;ecis'e  extent 
of  Title  VI  agencies*  responsibilities  and  their  actual  op era tiunsr under 


1896»^  Iwhere  there  were,  separate  .staffs  within  the  same  agency,  there 
still  'might  be  an  interest,  in  ensuring  that  combined  or  Joint  reviews 
of  recipients  are  conducted  by  ^the  two  staffs  from  that  agency, 

1897,  >Teb.  11,  1975,  Dempney  ii;\terview,  supra  no.te  1834, 
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Title  VI,    With  this  infornmtion,  FPS  could  deteraine/wha,t.  It  hellevi^s 

the  Agencies  shouidf^be  doing  and  could  calculate  the  budget  aijd  staff' 

,  '  ^  «> 

respjirces  neceasury  for  the  agencies  to  meet  their  ifesponsibilities, 

deriYe*»4fS^^  the  wa&f^Sutput  that  should  result  from 

glven^staj[f  andl^^rl^^^jj^ts,  FPS  could  establish  a  yardstick  for 

^  determining  whether  an  agency»!^/  performance  measuref  up  to  reasonable 

esqpectatlons*    Moreover,  FPS  would  be  a>le  on  a  highly  Informed  basis 

to  comment  to  the  Office  of  Management  and  Budget  (0MB)         on  agencies' 

annual  budget  requests  for  Title  VI  enforcement.    Thus,  where  an  agency 

a4l^wdiTi|H^hd>{^  — 


indicated  it  hasMnot  effectively .used  its  existing  staf f    FPS  might 

give  the  agency  concerned  its  commitment  to  support  the  Increase  or 

*  1899 

some  part  thereof ,  but  only  upon  condition  that  certain  results  be 


1898 •    0MB  is  responsible  for  the  preparation  of  the  budget  of  the 
United  States,  submitted  annually  to  the  Congress  iy  the  President*' 
0MB* s  civil  rights  responsibilities  and  Activities  as  well  as  the 
budget  process,  are  discussed^  in  U.S.  Commfsslon  on  Civil  Rights, 
The  Federal  Civil  Rights  Enforcement  Effort— 1974 >  Vol>  VII  (in 
preparation)* 

1899«    Ideally,  results  would  be  measured  in  terms  of  increases  in 
the  number  of  minority  persons  enabled  to  participate, in  fedf^rally 
assisted  programs  by  the  ending  of  discriminatory  bars  ^o  their 
.access,  or" the  number  of  victims  of  discrimination  among  actual 
program  participants  for,  whom  the  discrimination  were,  end^d*  Such 
data  were  generally  not  obtainable  as  of  1975*    Accordingly,  results 
^re  more'  often-measured  in  t;erms  of  such  things  as  the  numbers  of 
compliance  reviews^ conducted,  the  grant  dollar  totals  covered  by 
such  reviews,  the  length  of  time  required  for  reviews  and  for\resolving 
noncompliance,  and  the  number  of  instances  of  resolved  and  unresolved 
noncompliance  matters* 
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achieved*    Converaelyi  wher^an  Age^^  fiiiled  to  request  an  increase 

vhich  FPS  felt  was  needed  in  order  to  taeet  growing  responsibilities,  FPS 

could  either  take  the  mattei;  up  with  the  officials  who  have  responsibility 

♦ 

fox  the  administration  or  Title  VI  or  suggest  that  OSiB  recocxnend  additional 
fund^  for  .ag^cies  in  order  that  they        carry  out  their  Title  Vl  duties* 

Kore  than  four  years  ago  an  internal \oj  tnemorandum  suggested  that 
among  activities  the  Title  VI  Section  could  tmdertake  were: 


Supporting"  the  agency's  request  to  the 
Office  of  Management  and  Budget  (0MB) 
fox  funds  for  Title  VI  activity. 


Making  an  annual  survey  if  all  the 
^     ,  granting  agencies'  budget  requests  for, 

J'-     '  Title  VI  enforcement  for  the  coming 

'        ^  year  and  conferring  with  the  Office  of 

,  Management  and  Budget  about  the  Title  ^ 

^'VI  budget  requirements  of  all  agencies.  1900 

\     Moreover,  at  lea^t  two  models  or  vehicles  for  budget  prograntmlhg  have 

been  available  to  DOJ  for  several  years.    The  first  of  these  is  used  by  ^ 

1901 

the  Office  of  Federal  Contract  Compliance  (OFCC)         in  its  relations  with 


1900^  -Memorandum  from  Thomas  R.  Ewald;  Director,  Office  for  Title  VI, 
\o  J^rris  Leonard,  Assistant  Attorney  General,  Civil  Rights  Division, 
DOJ,  Short  Range  Program  for  Enforcement  of  Title  VI  of  the  Civil  Rights 
Act  of  1964,  Oct.  23,  1970,  at  6-7.  ^ 

1901,  For  a  review  of  the  activities  of  the  Office  of  Federal  Contract 
Compliance,  see  To  Eliminate  Employment  Discrimination,  supra  note  1765 
ch.  2.  . 


'  erJc 
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Federal  contract  compliance  agencies* .  Through  a  Program  Guidance 

MeooranduQ,  OFCC  outlines  particular  industries  needing  contract 

coopliance  attention,  the  nuciber  of  compliance  review^  which  should 

be  conducted,  and  tKe  iiudgets  an^  staff  levels  necessary  for  carrying 

out  these  objectives.  ^  OFCC  makes  recoisnendations  to  OHB  regarding  the 

niaaber  of,  compliance  reviews  to  bg,  conducted  ia  each  fiscal  year,  and 

on  staffing  and  -budget  levels  for  the  agencies.    These  reconunendations 

♦ 

^  4re  based  on  OFCC*s  analysis  of  three  reports  requiriid  to  be  filed 

1902  1S03 
regularly  with  OKTC.  Although  thB  systea  is  not  free  of  cjefleiencles. 


— ^  1  C  1^  mm  V,  »J1       1^/7V  T 


190Z*    The  first  of  these 'reports,  submitted  quarterly^  is  the  Agency 
^Pltthning  Re{K>rt  Form,  on  which  the  agencies  provide  estrfeates  of  costs 
for  carrying  out  their  programs,  the  number  of  reviews  planned,  the 
total  number  of  blacks  and  persons  of  Spanish  spealcing  background  at 
•  the  contractor  establishments  reviewed,  and  the  aggregate  of  the 
numerical  employmehc  goals  sef.by  these  contractors.    A  second  fpr^i. 
tihe  Agency  Quarterly  Operations^ltepart^  shows  the  number  of  compliance 
jreview*s  scheduled  and  conducted.    The  thir4  form,  a  Monthly  Progress 
Report,  indicates  the  agency  staff  level  and  monthly  costs,  the  number 
of  compliance  reviews  conducted,  the  number  of  affirroajiye  action  plans 
r^viBwed,  and  the  number  of  show  cause  notices  issued.  ^^rhisL,jceport  is 
also  designed  to  show  the  total  employment,  minority  employment,  an^^  • 
goals  of  all  contractors  reviewed,.    See  To  Eliminate  Employment^ 
Discrimination,  supra  note  1765^  at  285.  \  ,  ' 

1903.    The  most  important  deficiencies  are  a  fa^il'fire  by  OFCC  to  ascertain 
the* total  numb«r  of  contraotor  facilities  under  the  jurisdiction  of  each 
agency  and  a  failure  to  require  agencies  to  report  on  past  performance 
of  contractors  reviewed.    DOJ  might  avoid  the  problems  which  have  occurred 
as  a  result  of  the^e  deficiencies  by  requiring  all  Title  VI  agencies  to 
provide  annual  estimates  for  the  total  number  of  facilities  and  recipients 
for  whJLCh  they  are  responsible  and  by  requiring  summary  reports  from 
the  agencies  on  each  recipient  they  review.    These  deficiencies  are  more 
fully  discussed  in  the  Commission's  review  of  OFCC,    See  note  1765  supra^> 


/ 

i^-^ * \' i\> i^:- i ^> ii-^    i-f^ i^s. ir,i,^if^i\^i\<i\'i\^i':'^\' 
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One  reporting  requirement  vhich  has  been  in  existence  Sox  several 
1904  '  ^ 

years,  and  which  FPS  could  have  used  as  an  element  of  a.i?udget 

programming  system  similar  to  OECCs.,  is  a  civil  rights  information 

submission  made  by  all  agencies  through  PPS  itself  to  the  Office  of 

I         *  "  1905 

Management  and  Budget*    OMB,  under  its  Circular  No,  A-11,  receives 

annual  inputs  of  cotjpliance  program  data  and  narrative  information 

regarding  all  agencies  in  the  field  of  civil  rights,  including  Title 


1904*    ^tefor4'1970,  a  quarterly  regorting  system  was  used  by  th^. 
Title  VI  office  to  gather  data  on  such  matters  as  the  number  of 

number  of  compliance  reviews  undertaken,  arid  the  number  and  nature  ^ 
Off  actions  taken  on  noncompliance  actions.    Because  no  narrative 
report  was  required,  no  agency  interpretation  of  the  statistics 
was  available  to  BOJ;  the  reports  were,  thus,  of  limited  value,  and 
the  system  was  discontinued  in  late  1969.    Enforcement  Effort  report, 
supra  note  1730,  at  244-45.    This  system  has  not  been  revived. 
Feb.  6,  1975,  Bempsey  interview,  supra  note  1781, 

1905.    Office  of  Management  and  Budget,  Circular  No.  A-ll,  "Pre- 
paration-^d  Submission  of  Budget  Estimates."    The  circular  governs 
all  aspects"  of  the  preparation  and  submission  of  budgets  to  0MB  by 
Federal  departpents  and  agencies*    Consisting  of  approVdmately  200 
pages  of  instructions  and  forms,  it  is  revised  and  reissued  annually. 
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1906 


VI  enforcement.  The  clTCular  requires.  In  certain  areas  of  Federal 

civil  rights  activities,  that  only  a  designated  lead  ageiicy,  report  to 
It*  'These  leads  agencies  ar<^  responsible  for  collecting,  checking  the 
accuracy  of^  and  aggregating  the  necessary  data  from  the  individual 
agencies*    Tlte  Department  of  Justice  is  tbe^  lead  agency  f pr  reporting 


1906*   This  Information  is  supplemental  to  budget  estimates  and  is^  not 
required  to  be  submitted  until  some  time  after  the  budget  estimates 
themselves,  which,  estcept  fSr  very  large  programs,  do  not  generally 
/  provide  detailed  Information  on  civil  rights  requirements.    The  civil 
tights  information  is  used  in  part  in  preparation  of  a  "Special  Analysis 
of  Federal  Civil  Rights  Activities,"  which  appears  annually  In  0M3*s  ^ 
.^..SgeclaLJLnal^fl^^ 


published  by  the  Federal  Government, 
agency  civil  rights  budget- estimates < 


it  is  also  used  by  0MB  in  examining'" 


The  narrative  statement,  prepared  for  each  program  administered  by ^an 
agency,  contains  such  things  as:    a  concise  description  of  the  program; 
the  clientele  served;  the  delivery  mechanism  (including  State  and  local 
governments);  agency  conaients  on  the  reliability  of  its  data;  pafograjn 
indicators,  e.g.,*  complaints  processed,  compliance  reviews  conducted, 
instances ^of  noncompliance  disclosed  and  actions  taken  against  non- 
compilers;^  and  achievement  indicators,,  e.g.,  char^ge  ^n  composition  ofi 
beneficiqry  class,  outreach  facilities  in  areas  of  discrimination.  0^^B 
Circular  No.  A-11  supra  note  1905,  1.53.3*    Two  ichedules  required  in 
addition  to  the  narrative  report  show  such  data  as  obligations,  outlays, 
full time  permanent  positions,  Federal  person  years,  number  of  benef fclarles 
served  (by  race  or  ethnic  origin  and  by  oex) ,  and  other  workload  indicators 
(these  are  the  "program  indicators"  suggested  for  inclusion  in  the 
narrative  report  and  spt  out  supra ^  this  note).    These  schedules  are 
prepared  separately  by  fund  category  (e.g.,  civil  rights  protection),  pro- 
gram type  (e.g.,  enforcement  and  investigation),  and  activity  type  (e.g.i 
compliance  review  and  monitoring).  *  - 
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,     \  1907  ^ 

on       epfarceiaent  K)f  Title  VI*         The  Federal  Programs  Section  performs 

this  function  for  the. Department.  .     ^  ^ 

Circular  No.  A-11  is,  thus,  an  existing  mechanism^  familiar  to  the 
agencies  for  providing  annually  civil  rights  eaforcetnent  Inforttiatlon  to^ 
a  central  agency.    The  circular  could  constitute  a  basis  for  a  budget  pro- 
graming system.    FPS  has  either  not  recognized  or" not  accepted  the 
opportunity  which  the  cir^pular  preseaj:s,  but  has  largely  limited  Its  role 
to  exactly  that  prescribed  by  the  circular,    tt^has  collected  the  A-11  re- 
ports  from  the  agencies,  sumarijed  them*  and  sent  them  to  0MB,  as  the 
-  fciteulitg  requtrel.    tt  inw  rtot,  howevtw,  A«te  sueh  t4tiftga  as  give  wsltt4m 


1907     Other  lead  agencies  and  their  responslblllclea  are:    the  Civil 
Service  Con«nl-s8ion--Federal  service  equal  ^^^^^f  ^  ^JJf  ^"^Jj^ '  S^ess 
Dewrtment  «f  Commerce-Dlnority  business  enterprise;  the  Small  B"9l«^ss 
*  KistJatlon-^-'SA"  assistance  (Federal  contract  set-asides  fo'^.^^Jfity 
cont?icwrs)j  Department  of  the  Treasiiry-minorlty  bank^deposits;  and 
SeSaJment  of  Labor-Federal  contract  compliance.    0MB  Circular  No.  A-11, 
Revised  June  1974,  5  53.2. 
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•aflyiei  of  the  inforwteion  gathered,       CQiaiDent  «y«t;ematic«Xly  to  dHB  ,  " 

•     .  1909     *     .    I  - 

on  agency  budget  requestt,       or  provide  .the  tgenoies  with  regular  feedback 

regarding- deficieriiSLet  in  their,  «ubiai8»i«>n«.         \''  ^ 


1908.    Telephone  Interview  with  jaoe*  B4  Robinaon,  Budget  Exiuainer,  Civil 
Righti  Unit,  Conmuji^ty  and  Veteran*  Affairi.  Divlaion,  Office  of  Management 
and  Budget,  Jan.  16',  1975.  'jan»^23,  1975,  SKaheeo  intfrvik,  iubra-note  , 


1909^.    Id.  ' 


1910.   Talephoiia  interview  with  jame*  B,  Robineon,' budget  Exaininer;*  Civil 
Rightt  Unit,  Conmunlty  and  Veterana  Affaira  DivKion,  Office  of  Hanagcment 
and. Budget,  Feb;^*7,  1975;    FPS  haa  noted  that,  defipienciea  include  thk  ' 
following:    <l)4n4aalng  information , on  dollar  allocation;  (2)  inaufficient 
■\       detail  in  the  narrative  porttpn  ofv the  report;  and  <3)  inpreciae  or  aimply  • 
unavailable  beneficiary  data.   Jin.  23,  1973^  skah^^n  interview,  aupra  note 


in  1974  VSS  took  steps  that  could  aerve  aa  a  basis  for  adoption 

*  •  *\ 

of  the  concept  of  budgetary  programming  as  componcDit  of  the  J"/ 

*.  : 

coordination' function^.  In  Harch  of  that  year  FPS  sent  an  informattor 

request  to  25  Title  VI»agency  offfcclals.         This  letter  noted  ;  . 

that  .the  then  nev  Executive  order  issued  six  weeks  previously  ^'rcfl^lne^s* 

the  rote  of  the  Attorney  General"  under  Title  VI,  and  that  FPS  had  *^ 

assigned  responsibility  £09^  "developing  certain  inforxnation  to  afs^s>j% 

.        .  1912  ^   .  * 

in  designing  a  new  Title  VX  coordination  system."        *he  letter,  which 


cpn?#ined  much  usore  extensive  requirements  than  A- 11,  soughj:  information  ^ 
tqga^rding  agency  budgetary  resources,  personnel  allocations,  and  program 


4 


accomplishments  and  projections*    TPS  asked  for  citations  to  all  wriJrton 

„  r  .  ^  1913 

materials  relating  to  civil  rights        atid  requested,  for  the  data 

sought,  a  fcreakout  by  agency  organizational  subdivision  if  an  agency's 
^  X91ft     '  ' 

total  fiscal  year  1973  assistance  was  $40  million  or  greater,  Infor- 

mation  was  sought  both  for  agency  headquarters  and  field  level  offices . 

Agencies  were  asked  to  fill  out  several  schedules,  desigtied  to  show: 


1911.  letter  from  Robert  Dcmpsey,  Chief,  Federal  Programs  Section,  Civil 
Rights  Division,  Department  of  Justice,  to  25  Title  VI  agency  officials, 
Kar.  8,  1974.  -  . 

1912.  Id*,  -^The  letter  also  noted  that  "In  addition,  -the  Attorney  General 
as  Chairman  of  the  Domestic  Council  Committee  on  Civil  lights,  requires 
certain  data  regarding  the  basic  structure  of  present  agency  Title  VI 
efforts*"    For  a  discussion  of  this  cocialttee,  see  U.S.  Commission  on 
plvil  Rights,  The  Federal  Civil  Rights  Enforcement  Effort--1974.  Vol.  VII 
(in  preparation) .   ^  * 

•  1913.    Id.    These  included  rules  and  regulations,  guidelines  (including 
tliose  applying  to  internal  equal  employxoent  opportunity),  and  current 
compliance  manuals  used  in  reviewing  recipients. 

1914,    If  less  than  $40  million,  agency-basis  treatment  sufficed. 


722    •.  - 

i^l5  '  r  .      !    ^  191^1     •  '  "1917 

<1)  inputs,        (2)  perf ormanca  Indf c^torft^  (3)  results. 

,  Orientation  of  xhis  request  to  these  three  areas  was  a  6igni- 

ficant  step  forward  for  i?PS,  as  it  bould  lay  rtie  groundwork  JEor 

^  .  **■ 

'  ^rograasaiug  Title  VI  needs  and,  activities  on  a  uniform  basis  among  all 

'   of  the  agencies  concerned/  Unfortunately,  it  appears  that  FPS  did  not 

follow  this  data\colle6tion  with  a  'timely  and  ccmiprehensive  analysis » 

Although  a  review  of  th^*  data  for  four  or  five  agencies  was  jaade  in  * 
^  1918  )         .  •  . 

1974,      '  it  was  not  until  l^e  M|arch'1975,  a -year  after  the  request 

^      was  Toade,  $Jiat  a  comprehensive  analysis  of  all  of  the  data  was  begun,  * 

^ '       As  *of  June  1975,  a  report  of  the  analysis  had  not  been  submitted  to  - 

'  \    V.  ^919  ^  .  ^  ^ 

^  the  wief  of  the  Section* 
'  '  '  ' 

y m  November  1974,  when  agency  A^ll  civil  rights  submissions  were. 

^  *      yto  be  prepared  in  connection  with  budget  estimates  for  fiscal  year 


«  ^  ISW,5#    Ihputs  included  such  things  as  the  number  of  agency  programs  covered, 
by  Titfle*VIv  niinber  of  recipients  Involved,  total  number  of  grants  inade 
^        and  their  dollar  value,  and  the  Title  VI  enforcement  budget  and  staf± 
r  the  estimated  number  of  years  of  fulltime  Title  VI  experience  iqe- 

,  J /^^rei^eftted  by  the  staff.  ^  ,     '  '  ' 

'     ^^A^*^!^^  Performance  indicators  included  such  things  as  the  number-^f-~<U)ra=^ 
ptalift^  received,  resolved,  and  pending,  number  of  pre-  and  postaward 
e'^>mp^ii^be  reviews  performed  and  dollar  amount  of  grants  covered  by_  the  • 
,p&vi4}f^^  the  average  length  of  time  for  review,  and  the  number  of  pnsite 

^/Mnves ligations  and  thpir  average  dutatioo, 

'>  ^*  ^  - '  ■*  ^  *      y  iL  * 

—        i^iT^,    xhe  results  obtained  included  such  inform^ition  as  the  number  of 

Recipients  in  compliance  and  number  iij  potent;ljjr5U  ^noncompliance,  adrainistra- 
•      '  tive  proceedings  initiated  and  dollar  amount  .Covered  thereby^  Sind  the 
number  of  grants  termlpated  and  their  dollar  value. 


1918.  These  reviews  related  to  i^gencies  whose  operations  the  Section  ,was 
reviewing.  ,  ' 

1919.  June  1975  Dempsey  interview,  supra  note  J776,  ^ 


723  .  ' 

1976,  existing  requirements  were  strengthened.    For  example,  performance 

Indicators,  such  as  nuni)er8  of  .compliance  reviews  and  resolutions  o^ 

1920 

noncompliance,  were  stressed.  In  addition,  a  breakdown  by  agency 

'    .  1921 
subdivision  was  requested.  The  potential  of  this  new  enterprise, 

however,  may  have  b^to  diminished  by  the  shert  lead  time-- 2  weeks — which 

^  1922  ,  ' 

which^FPS  gave  the  agencies  for  responding.  As  it  was,  a  number 

of  agencies  requested  extensions  of  time,  and  there  were  deficiencies 

1923         .  ,  ^  ,  1924 

in  the  rej^orts*         *Again,  FPS  provided  OMB.no  analysis  of  the  data-. 

\  ~  ^  » 

In  sum,  until  1974  FPS  had  not  adopted  the  budget,  programming 

0 

c6ncept,  which  could  serve  as  a  yardstick  for  the  monitoring  function. 


1920.    Interview  with  Mary  A.  Planty,  Deputy  Chief,  Federal  Programs 
Section,  Civil  Rights  Division,  Department  of  Justice,  Jan.  23,  1975; 
February  1975  Robinson  interview  supra, note  1910. 


1921.  This  had  been  done  in ^ the' March  1974  letter  request.  See  pp.  721- 
23,  supra.  *  .  ^ 

1922.  DOJ's  letter  requesting  the  A-11  reports  was  sent  out  on  November 
2f,  1974,    Responses  were  due  by  December  11,    Jan.  23,  1975,.,Shaheen 
interview,,  supra  note  1834»*  ^ 

1923.  l3»;  j^n.  23,  1975,  Planty  interview, .supra  note  1920;  and  see 
note  1910  supra.  ^ 

1924\    February  1975  Robinson  Interview,  supra  note  1910,  s 


724 

As  of  July  1975,  FPS  Has  hot  announced  whether  it  would  adopt 

1925 

a  budget  programming  approach        as  an  aid  to  execution  of  its 

coordination  responsibilities.    In  June  1975,  however,  FPS  did  send 

to  30  agencies  a  letter  which  evi^denced  an  intent  to  adapt  the  r^quire- 

roents  of  0MB  Circular  No,  A-11  both  to  facilitate  preparation  of  agency 

reports  concerning  Title  VI  enforcement  activities  and  for  purposes  of 

'    ^  ■  1926 

coordination  efforts  under  Executive  Order  11764.  .        FPS  noted  that 

«» 

although  the  circular  requires  Title'vi  data  only  from  agencies  with 

budgets  in  excess  of  $100,000,  the  Section  was  requesting  all  agencies 

to  submit  reports,  even  where  Title  VI  enforcement  responsibility  had 

been  delegated* to  another  agency,    EPS*  iletter  also  stated  that, 

"Administrators  of  block  grant  and^sp^cial  revenue  sharing  programs 

^  1927 
should,,, report ^-their  nondiscrimination  enforcement  activities," 


1925,  Budget  programming^is  discussed  ^supra  pp,.713-723» 

1926.  Letter  from  Robert^  Dempsey,.  Chief,  Federal  Programs  Section,  Civil 
Rights  Division,  Department  of  Justice,  to  30  Federal  agencies,  June  9, 
1975.  ^    \      ■  \  ' 

1927^    Although  there  was  no  express^ t&ention  iu  the  letter  of  general 
revenue  sharing  (GRS)>  a  Coj^y,  of  the*  letter  appears  to  have  been  sent 
to  the  Office  Sf JRevenue^  Sharing  (ORS)|  which  administers  GRS.  Commission 
staff  had  previously  tinders tood  that  ORS  was  similarly  asked  for  an 
"A-ll  subtfliission  i1x,1974» 


2.    Agency  Reviews 
An  effective  progrmm  of  FPS  reviews  of  th|^^compliance  activities 
of  tl|e  mie  VI  agencies  requires  several  elen^nts^.    FPS  staff  should  ^ 

measure  the  time  required  by  agencies  to  accomplish  investigations  ^ 

•    •         "  \ 
and  compliance  reviews  and  to  negotiate  voluntary  compliance  where 

npncoiq>liance  is  found.    Of  equal  importance ,  FPS  should  assess  the 

quality  of  investigations,  compliance  reviews^  and  voluntary 

compliance  agretoants  between  agencies  a^  recipients**  Agency  use  of 

enforcement  actions  should  also  be  analyzed^  as  should  agency  followup> 

* 

to  ensure  reclpieiit  implementation  of  negotiated  resolutions.  In' 
addition*  the  scope  of  FPS  reviews  sh^ld  extend  fat  enough  to  ensure 
examination  of  all  delegated  or  otherwise  assigned  authorfty.  Thus» 
where  State. agency  recipients »  for  example*  have  enforcement 
responsibilities t  FPS  should*  Ks  a  part  of  a  Title  VI  review  of.  a 
Federal  agency^  examine  thmt  agency*  s  monitoring  and  oversight  of 
those  xesponsiblXlties* 

A  second  major  factor  in  a  successful  monitoring^  system  is  the  *pro- 
vision  by       of  adequate  fe^tdback  to  the  agencleij* ,  Xn  key  areas  such  m 
aducatloo.  health*  and  Imr  enforcement,  £hf re  need  ko  be  repeated*  -regular 
evaluations,  with  periodic  FPS  recocBMmdatlpns  and  followup.   For  the/t)ther' 
Urfe  Tltile  VI  programa,  at  least  an  annual  meeting  between  the  Chief  of  that 

0  ^     ,  ' 
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PPS  and"T:h^itle  VI  director  of  the  agency  concerned^  to  revlev  agfncy 

perfonoance,  is  i^t>&i:t«nt«   Ko  pattern  of  such  re^lar  action  is  discernible 

in  past  IPS  loonitoring  actl^rtttes*  -  . 

The  Section's  principal  poardinifcten  |ttivlty  in  early  1975 
i    '  .     /  1928  ,  ^^--^ 

,  consisted  of  agency  revicvs,         indeed,  JPS  e5q^ts  that  agency  reviews 

vilX  continue  to  be  the  principal  activity  of  the  coordiJiat^s* 

DOJ  haa  long  xecognlzad^^xeaponsibility  to  cdnduct  review* 

1930     .       .   ^  ' 
Title*VI  agency  coopllance  progra»a.         Indeed,  between  1971  and 

1931  ,     ^  -  : 

1973 1  FPS  p.erforoed  several  suth  review*         For  exaople^  one  staff" 


1928#   See  letter  f rooi  l^atncance  K*  Sllbemaa»  Acting  Attorney  Generali  to 
John  H«  Bamu»»  Acting  Secretary^  Department  of  Tranapoxtfation»  Fab*  5»  1975* 

1929*  Interview  with  Hary  A*  Plenty,  Deputy  Cbie^i  Federal  Prograos  Sectiont 
Civil' Rlgjhts  Division,  Departsoent  ^of  Justice,  Jan*  21,  1975.    .1     ^  ^ 

1930.  .A*  wirXy  «b  1^66  Oftlc*  of  th«  Spwi«l  AtiltUnt  to  thm  Attornty 
G«ri««l  for-Xitl*  VX  Mt*t)li«h«d  «  f?«B«i«rk  for  •••Ittlng  •ad  •walMtlnp 
«g«acy  c{»»li«Rc«  and  tcmiiuitida  effoctt;  Enforct—ot  Effort  r«port, 
,upr>  not*  1723»'  «t  243  &  R.  439.    lo.  July,  1975,  DOJ  ptovMid  thli 
cS«iion  with  •  numl>«r  of  it«  r«vlw«  of  titU.VI  coopliatjc*  progrwa. 
fh»  ttfthmiiilon  of  thM«  r«vifwt  U  dl«cuai«d  in  oot«  1717  sugra.   For  the 
xaoBlt  purt,  iX)J  paroltt^  thli  CoBniMion  to  diiicIo««  th«  nawTof  th» 
F«d«r«l  agtncy  ifivi«»d  *vh»n  dl«cu*elng  thM«  t«vi«w«.   Hmftvji!*  ^?QJ' 
ftlto  provldtd  thi*  Cpa^«i6a  with  copl«i  of  intirla  rtporti  by  FJS  . 
■tiff  of  vliltt  to  fivi  F«d«wii  r«gioai  In  cowwctioo  with  «n  «g«ncy 
r«vi«w  in  progr«ii,  Btc«u»e  tfa«  r4vi«w  ««s  not  toopU&ed,  HPS  rtqwistid 
th«t  th«  Cwaaliilon  not  r«v(i§l  th«  naoe  of  th«  «gftney  coac«rh«d.  Ihe 
4    wporti  i«ir««F«p«rtd  la  1975  «t  tb«  rftjuttt  of  th«  .gwcy  uj^*r 
^  Aaoaft  the  revllwi'  £i»dlngi,  which  v«ri*d'  fxom  roglon  to  r«glon  Mda*v<r" 
from  office  idtitllil^regloai,  were  Utk  of  l«*der«hlp,v«gue  procedure*  for 
'^^«»l«St  *a#iiStfen,  end  conflict  between  Stete  »erifc  eyetea.  end  i^flrme- 
t^S^-ltdlroa^riti,  The  intorto  repdrti  h*d  been  tr«tmltted  lo  the 
<^»..%geRcy;#i^'tho  caution  thai  thpSy  point  up  perticuler  Pf        J^^f  "8*^°* 
--^-reviewed,  and  dltf 'not  j»ec«?a8artly  reflect  eyeteaic  problwtf,  whlch^would  bo 
Idontlfied  in  TfS*  "fi?«ai  xeppr%-cJE  the  review. 


193U  ReaBgeasmep^  report il^rij  note  1735,  at  69;  DOJ  response,  sogra 
note  1775,  at  137*. 


m 


.attoipaey, reviewed  the  cotr^liance  operation' of  the  Econoitilc  Developunent 
Admiriilstration  (EDA)  of  the  Beparciaent  of  Coinnserce^   Similar  reviews 
were  made  o£  the  Lav  Enforcement  Assistance  Administration  of  the. 


Department  of  Justice,  of  the  Health  and  Social  Services  Division  of 
VmH  Office  for  Civil  Rights^  of  HUD*8  Title  VI  progray^ffictudjng/ 
area  aj>d  regional  offices,  arwl  of  the.  Department  of  La^r^s  (D^j^i's) 
iapleoimtatioa  of  Title  VX  with  regard '^to  State  eoployiLnt  Tservi^es* 
Aittong  the  programs  analyzed  by  FPS,  since  1974  have  heen\selected  |tatc 


1932 


Cooperative  Exteiiiion  Service  programs  funded  by  thcDepaiJ^nt  o^  ^ 

^  \  i933 

,  Ajgriculture  and  the  a^iloyment  Service  of  the  Dep^Mrtment  of  lAJjor* 


In  past  years ^  DQJ  has  beli^sved  that  to  share  these  reviqW  wo$14 
be  IntOQsistent  with  its  role  as  attorney/advisor  to^  agencies,  ^See  the, 
^easaetsmfeh^  report >  supra  note  1735,  at  69-70  &  n»  6;  D^J  response,  suj>ra 
hbte  l775,%s^tw^^^  In  early  July  1975,.  after  this  Commission  staged,  in.  a 
draft  of  thia  rcpo^t>^tflr  own  belief  that  such  a  restriction  was  unwarranted, 
DOJ  reversed  Icrf  positilm^d  provided  copies  of  several  of  these  reviews. 


1933.  ^in  January  1975  DOJ  and^WS^staff  conducted  several  joint  compliance 
revieiffs  in  California.   Another  aM^vqi  pps  involvement  relates  to  the  ! 
LEAA.  «?erhaps  in  part  beea^ise  lEAA  Is  irta^f  a  unit  of  DOJ,  there  has  been 
frequent  exchange  betwecrj  FPS  and  LEWt  rega^diijg  Title  VI  enforceidcnt. 
Irt  August  1573  a  prohibition  jof  sex  ditfcrlmi^at3Sm.sWi8  added  to  lEAA's 
.  civil  rights  law  by  the  Cctogress.   Where  discrlmina&liW5in  services  is 
,  concerned,  it^is  quite  likely  FPS  will  be  involved  wltn&ex^scrimination 
issues*  undex^RS,  discussed  supra.    In  addition,  questions  r^la^ng  to  sex 
discrimination  in  the  extension  of  credit  may  end  up  in  FPS.   Jan>^,  1975,* 
Plaaty  interview,  supra  note  1920.   Thus,  FPS  m^  increasingly  be 
with  s^  discrimination^  which  is  not  expressly  prohibited  by  Title  VI* 
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a;    Economic  Developjgifeat  ^AdmlAlstratlon  (EDA)- 
'  In  August  1972  FpS  completed  a  report  of  a,  review  of  tn^Economic 


1934 

.Development  Administration  (EDA)  of  the  Department  of  Commerce.  FPS 

/        '     "  . .  ; .    ■  -  '  < 

found  that  EDA* Title  VI  comply iance  system  had  ma^y  strong  points.  It 


concluded  that  EPA^s  weakest  area  was  its  postaward  compliapce  reviews.  ^ 
FPS' recommended  that:    (1)  EDA*s  civil  rights  staff  be  increased;  (2)  'its 
preaward  compliange  review  system  be  modlf Jted  to  ensure  preaward  identification 
and, elimination  of  overt  racial  discrimination  such  as  segregated  rest  rooms 
and  cafeterias;  (3)  ^A  develop  systematic  postaward  compliance  tools. r  such 

as  a  mechanism  fpr  monitoring  postaward  employment  statistics;  (4)  E0A  consider 

Ik  * 

in  appropriate  cases,  ""referring  noncompliance  matters  tc  D03;  (5)  the  Offices 

of  the  Chief  Counsel  ^nd  of  Equal  Opportunity, of  EDA  develop  a  memorandum  of 

understanding  regarding  their  respective  roles  in  effecting  compliance  with 

•Title  Vlx  (6)  EDA  make  greater  use  of  DOJ  as'  Title  VI  coordinator;  (7)  PDA 

t    _„  .1935  

work  with  the  Equal  Employment  Opportunity  febordinatlng  Council  CEEOCC) 


1934#  OOJ,  "Efconomlc  Development  Adminlstratiou*s  Title  Vl  Compliance  System: 
A  Review"  (1972)*    The  review  was  based  on  interviews  with  EDA  program  and 
civil  rights  personnel  in  Washington,  Atlanta^  and  Austin.    The  Southeast 
and  Southwest  regloc:^  wQre  reviewed  because  of  the  substantial  minority' 
populations  anti  significant  numbed  of  ESA^prdjccts  within  those  two 
regions*    Moreover,  probably  because  the  primary  objective  of  EDA  assistance 
Is  to  provide  employment,  the  report  dealt  primarily  with  aspects  of  EDA's 
Title  Vl  compliance  system  pertaining  to  equal  .employment  opportunity.  . 

The  documents  provided  by  tPS  d^d  not  reveal  the  date  the  review  was  under- 
taken, its  duration,  ^  the  number  of  staff  assigned  to  it.  Commission 
sta^ff  had  earlier  understood  the  review  was  the  work  of  one  of  FPS* 
attorney  staff, 

1935»    For  a  discussion  of  the  EEOCC,  see  To  Blir:ilnato  Empldvrsent  Discrlml'" 
nation^  supra  note  1765,-  ch»  6* 
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in  developing  ways  to  Maximi'ze  EDA's  use  of  the  equal  employment  opportunity 

resources  o.f  other  Federal  agencies;  (8)  EDA  ineet  with  the  Office  of  Federal 

Conjtract  Compliance  (OFCC^  to  discuss  the  "interlacing"  of  EDA's  equal 

epiployment  opportunity  obligations  under  Executive  Order  11246  and  under 

Title  VI  with  respect  to  construction  employment;  and  (9)  while  EDA  had 

developHda  g^od  system  for  evaluating  services  discrimination  under 

EQA^|alii^*^^^  and  sewer  projects,  it  should  Investigate  the  development 

of  a.coiji^ara^^'e  system  for  evaluating  other  kinds  of  EDA-assisted  projects. 

b.    l^gw  Enforcement  Assistance  Administration  (LEAA) 

.\  '  1936  7^  .       — "   

During  the  wetek^of  May  8.»,X972j,  FPS        staff  conducted 'a  civil  rights 

^\  1937  .  • 

survey  of  LEAA's  Office  b¥  Civil  Rights  Compliance  (OCRC).  FPS* 

■1V38       \^     "  V  .  , 

prj,nclpal  findings        u^te  thau    (1).  the  inadequate  size  of  OCRC*s  staff— 


10  professionals  and  ()araprofessional«  in  fiscal  year  1972— impaired  LEAA*s 

1939 

civil  rights  compliance  program;  (2)  ,^bve  disposition  of  LEAA  complaint  " 
investigations  suggested  a  need  to  establish  pr^ns^dural  and  substantive 


1936.    At  that  time  FPS  was  still  referred  to  as  the  Tltl^^VI  Section • 

-     ^  3  

1937*    l^he  snrvey  of  OCRC's  operations  included  interviews  with  p^onnel 
in  0CR5,  the  Office  of  Audit,  and  the  Office  of  Inspection  and  ReviJSH^f 
LEAA,  as  well  as  a  review  of  all  OCRC  complaint  files,  selected  State 
audit  f  iles  of  the  ^f  flce  of  Aucfit^  ,  an/'oiihet  pertinent  documents  of  LEAA> 

1938 ♦  Ctvll  Rights  Compliance  Program  of  the  Law  Enforcetnent 

Assis tailed Adr^fnistrat ion"  (Septei^ber  1972),  *  . 

«  * 
i939^    FPS*  specific  subflndiings  were  that;    (X)  LEAA  placed  undue  reliance 
on  assurances  of  civil  rights  compliance;  (2)  LEAA  had  not  issued  procedural 
and  substantive  clvU  rights  guideline s-,  (3)  LEAA  had  resolved  relatively 
few  of  the  civil  rights  complaints  flleii^wlth  it;  and  (4)  LEAA*s  civil 
rights  coi^pllancc  revi<n^  prbgrocx  vas  limited.  . 
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1940 

standards  for  complaint  resolution;         and  (3)  the  LEAA  civil  rights 

.    .  •  \  -  ^  .    '  1941 

technical  assistance  programs  appeared  to*  require  additional  review. 

*FPS  did^not  provide  documents  suggesting  the  degree  to  which  its 

1942 

recoinmenda^tions  had  been  implemented  by  LEAA. 
**  # 

FPS  also  provided  a  sample  of  the  findings  from  four  reviews  of  LEAA 

1943  "  ^ 

recipients  conducted  by  FPS.  All  recipients  iiC^e  sample  were  police 

departments.    The  findings  and  recommendations  in  arl  four  appear  exclusively 

1944  '  ' 

to  involve,  employment.  A  document  related  to  one  of  the  reviews  noted 


1940,  '  ^rfPS  found  that  of  those  complaint  files  which  OCRC  had  closed  for 
lack  o£r jurisdiction,  it  was  at  least  an  open  question  whether  OCRC's  view 
of  its  jurisdiction, 'with* respect  to  some  of  the  matters,  was  correct.  FPS 
ai^so  found  OCRC  apparently  relucant  to  take  affirmative  action  to  obtain 
compliance  where  widely  accepted  inVtitutionel  procedures  in  the  crisiinal 
justice  system  contravened  Federal  civil  rights  law.    FPS  found, ^for 
example,  thlat  '^..thus  far  OCRC  has  taken, a  more  conciliatory  approach  than 
has  the  Supreme  Court  in  dealing  with  cacial  discrimination  resulting  fromj 
the  use  of  [unvalidated]  tests  for  employment  selection....*'    To  illustrate 
tMs>  FPS  found  hhat,' rather  than  requiring  suspension  of  the  use  of  tests 
pending  validation,  OCRC  was  urging  law  enforcement  agencies  to  discard 

the  use^of  test  xc^ults  as.  a  "single  eliminator"  and  use  test  scores  in 
■„  comb ination^^witb^ oral  Interview  scores  ta  produce  a  total  score  on  which  to 
assess  applic^rt&S:^';capabiliti-es.  T 

1941.  Principal  among  these  wa?  a  $390,000  grant  to  the  Marquette  lj^i^tsifcy_ 
Law  School.    See  the  Reassessment  report,  sup^a  not^  1735,  at  102*      .  * 

1942«  The  Cotnroiss ion's  more  recent  «sse8si!ient  of  LEAA' 6  progv.^nj  is"  in  chapter 
5  supra >    •  ^  . 

1943»    These  reviews  were  conducted  pursuant  to  FPS*  responsibilities  under 
Title  VI, and  LEAA* s  Equal  Employment  Opportunity  Regulations.    The  reviews 
appear  to  have  been  conducted  In  1973-74. 

1944#  A^eas  covered  by  the  reviews  appear  generally  *to  have  included  minority 
recruitment,  entry  level  testing,  employment  of  women,  minimum  height  require- 
iJjents,  promotions,  and  assignments.  ^  ' 
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thftt  FPS  had  attempted  processing  ray  data  provided ^by  the  recipient 
concerning  services  but  had  encountered  difficulty,    the  dodument 

suggested  that  the  services  aspect  of  the  review  would  be  addressed 

1945.  V 
at  a-lat<gtr^  time.     /  ^\ 

c.    Department  of 'Health-»  Education >  and  Welfare  (HEWy  

-    ^-  v.y,,^^—  -~       \       ■    ^  - 

In  1972  FPS  also  conducted  a  comprehensive  review  of  HEW^s  ^     ^  .  . 

1946 

Title  VI  compliance  program  in  the  area  of" health  and  social  serx^ices. 

Among  the  aspects  of  HEU7s  program  which  were  evaluated  wefe  thi  role  . 

of  State  agencies  administering  HEW  funds  in  HEW's  compliance  program, 

HEW** a  instructions  to  State  agencies,  and  HEW^s  reviews  of  those  agencies* 

Included  in  FPS'  findings  was  that  State  agencies  were  generally  "not 

adequately  apprised  in  an  orderly  and  coherent  fashion  of  exactly  what 

^        .  •  1947 

HEW  eacpected  of  them  in*  terms  of  Title  VI  compliance  activity."  The 


i945«  xhe,  document  provided  FPS  was  a  proposed  letter  to  the  recipient.^ 
FPS  did  not  state  whether  the  letter  was  sent,  nor  did  it  provide  any 
indicHfcloh  whether  or  how  the  services  aspect  was- restolyied. 

1946i  DOJ,  "Title  VI 'and  the  Department  of  Health,  Education,  and  Welfare: 
The  State  Agency  Compliance  System  in  Health  and  Social  Services"  (1972). 
*  » 

W47.   Id.    ilEW  has  s'tilL  not  provided  State  agencies  with  a  single 
comprehensive  instruction  concerning  their  responsibilities  although  as 
of  July  1975  guidelines  for  State  agencies  are  in  draft  form.    See  ch. 
3  supra ,  Department^ of  Health,  Education,  and  Welfare.    FPS  also  provided 
this  Comnission  with^an  iiiternil  HEW  .metnoranaum  concerning  the  FPS  review. 
Memorandum  from  Bill  van  den  Toorrt,  Office  of  the  Secretary,  HEW,  to  * 
J.  Stanley  Pottinger,  Office  fox  Civil  Rights,  HEW,  Mar,  7,  1973.  HEW 
appeari  to  have  concluded  that  the  principal  FPS  findings  made  in  1972 
were  valid,  .despite  their  being  based  on  FPS  analysis  of  two  HEW  State 
agency  reviws  conduQted  in  196*8. s   HEW  also  concluded  that  FPS'  findings 
were  applicable  beyond  the  two  States  covered  in  the  report. 
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review  also  shoved  that  State  agencies « failed  to  establish  regular  pro- 


cedures for  conducting  compliance  reviews  of  subgrantees  and  failed  to 
notify  subgrantees  .of  Title  VJ  requlrments* 
d;    Department,  of  Agriculture  (USDA) 

FPS    provided  analyses  by  FPS  staff  of  audits  of  18  State  Cooperative 
Extezislon  Services  conducted  by  USDA's  Office  of  the  inspector  General* 
These. sunnarles  were  each  approximately  10  pages  In. length  and  discussed  • 
both^enyloyment  and  serv^lces  under  the  covered  programs*    These  analyses 
were  shared  with  USDA  by  FFS*    From  dates  on*  the  documents,  It  appears 
they  were  .prepared  between  July  and  November  1974.    In  some  Instances »  FPS 
staff  concluded  that  firm  conclusions  regarding  noncompllance^X|3uld  not  be 
drawn  because  of  lack  of  data  In  the  audit  reports  themselves*    In  others, 
especially  In  States  which  formerly  operated  dual  Extension  Service,  pro*- 
grama y  FPS  staff,  found  that  vestiges  of  these  dual  programs  were  apparent » 

and'  that^contlnulng  problems  of  postifierger  dlscriminatior.,  particularly 

1948 

iii  'employment >  were  also  evident*  FPS.  staff  also  found  blatant  dls* 

crlmlnatlo\i  In  ^plcrymellt  practices  and  In  service  dlstrlbuti^on  practices 
in  States  which  had  never  operated  dual  programs*  - 


1948*   USDA  is  discussed  in  ch*  2  supra* 


(  t)  t> 


64   department  of  Labor  (POL)  y 

In  the-fall  of  1974/ FPS,  then  st/ffe4  with  cpordinators# 


began  a  revi^ew  of  the  Employment  Seryice  (ES)  of  DOL«    Five  Federal 

✓      1950 ' 

n  early  February  1975  an  interim. 


regions  have  been  visited*        In  early  February  1975  an  interim. 


report  of  tKe  DOJ  tetoi  was  sent  to  DOL,  which  found  the  report  "a  great  ^ 

help*.*inrrVef£otts  to  identify  specific  problem  ateas  and  to  institute 

1^5.1  /  r 

corrective  action*"       Two  other  interim  reports^^overing  all  of  the 

regions  visited,  have  also  been  prepared,  and  DOL  has  been  taking 

action  regarding   them  without  waiting  for  ¥PS^  final  report  and  recommen- 

^  1952 

dations,  which  were  expected  to  be  completed  in  July  1975.      In  addition, 

1949.  In  late  1973,  shortly  before  Executive  Order  No.  11764,  supra  note  1750, 
was  issued,  FPS  requested  an  extensive  amount  of  information  from  Title 

VI  agencies.    The  information  it  sought  would  be  useful  to  FPS'  coordination 
function  in  general  and  in  selecting  agencies  for  particular  review.  The 
request,  presented  as  a  "routine  survey...  .based  on  the  Attorney  General's 
coordinating  role  as  defined  by  Executive  Order  11247,"  sought  information 
on  all  instances  of  pirobable  nonc6mpliance^  including  the  length  of  time 
each  matter  had  been  pending  and  projected  plans,  with  timetables,  for 
remedying  noncompliance.    Letter  from  Robert  Dempsey,  Chief,  Federal  Pro** 
grams  Section,  Civil  Rights  Division,  Department  of  Justice,  to  25  Title 
VI  agency  officials,  Dec.  4,  1973.    Detailed  information  was  alsjo  requested 
for  all  Title  VI  noncompliance  matters  resolved  since  July  1,  1972,  and 
for  all  pending  civil  rights  litigation  and  administrative  actions  in  which 
^ch  agency  was  involved.    Finally,  FPS  requested  agency. jaasnssmcnt^f-a~ 
report  of  this  Commission  which  had  been  published  in  January  1973,  and  a 
copy  or  a  description  of  any  agency  program  of  priority  goals  and  timetables. 
Id.    This  information  appears  to  have  been  solicited  in  order  to  provide 
a  base  of  knowledge  on  which  coordinators  might  build. 

1950.  In  September  1974,  the  FPS  team  assigned  to  the  review  received 
training  and  instruction  in  thc;headquarters  office  of  DOL's  Manpower 
Administration  (MA.).    In  November,  the  team,  consisting  of  six  coordinators 
and  two  attorneys,    visited  Region  XV  (Atlanta).    After  a  team  reyiew  of 
the  Regional  Office. itself ,  as  two  subteams,  they  examined  State  office 
operations  in  the  Georgia  and  South  Carolina  State  Employment  Security 
Agencies  and  visited"  a  loca^  ofJEice  in  e^  a  State.    In  December,  a  sllghirly 
smaller  tean)  visited  Region  V  (Chicago),  Examining  operations  in  Illinois  and 
Indiana..  Attachment  to  April  1975  Demt^^^y  letter,  supra  note  1776.    In  the 
spring  of  1975,  Regions  I  (Boston),  .VII  (Dallas),  and  LK  (San  Francisco)  were 
visited. 

1951.  Letter  from  Be^  Burdetsky.,  Deputy  Assistant  Secretary  for/Manpower, 
Department  of  Labor,  to  K.^  William  O'Connor,  Deputy  Assistant  At4omey 
Genera},  Civil  Rights  Divi'sion,  Department  of  Justice,  Feb.  20,  1975. 

•  • 
952,    June  1975  Dempsey  telephone  intervieV,  supra  note  1776.  / 


EPS  wa?,  Ih^^^February  19?i5>  plaimiTig  a  review  of  die  Department  of 

1953   ^  ^  ^-/-t-' 

Trtasportaciou*  .  '  • 


Reviewa  of,  the  mtnt^  described  above  of  nil  principal  agencies 
could  lead  ^o  a  xcpxe  effective  enforqeJocht  pf  Title  VI,"*  liwever,  if  aucSi 

^  reviews  are  to  have  a  xnaxicoum  , impact^  t:hey  should  always  be  followed 

^  '\.  ' 

with  deadlines  for  complying  reconsendations  for  Impgcoving  the  agencies* 
enforceioent  profxams^  ^further j>  involvement  iti  agency  reviews  roust  not 


detract  Itrom  th^full  development  of  the  budgetary  analysis  component  of 

t^e  coordination  function^  which  can  provide  a  basis  for  onsite  revl^s 
^       *  ^  fit  ^  ^     '  '   '  , 

of  other  agencies,    Also^  FFS^must  ensure  that  its  agency  reviews  reflect 

^         '         :       ,  1954  '        .  . 
a  truly  systemic  approach     ^  to  detection  and  remedy  of.  agency  compliance 

1955  ^  "'^^  '  * 

operation  deficiencies^  /\ 


1953*    Fel>,  11,  1975,  Dempsey  interview,  supra  note  1834.  '  , 

1954,  FPS  believes  that  its  reviews  reflect  such  ah  approach*    June  1975 
Dcmgsey  telephone  Itrtervicw,  sup^ya  note  1776,  .  f 

» 

1955,  A  DOJ  review  of  an  agency  compliance  program  may  be  regiu^ded  in  part 
as  a  test  of  whether  the  prbgyMm  is  effective  in  detecting  recipient  non- 
compliance.  Where  DOJ  can  dlicover  no  ^noncompliance,  there  may  be  no  need 
for  further  reviejif^   Conversely,  where  DOJ  discovers  actual  noncompliance, 
it  has  a  responsibility^  to  determine  why  the  ai^ency  was  unaware  of  or  had 
not  ensured  correction  of  the  noncompliance.    The  danger  of  this  approach, 
however,  is^that  FPS  may  fin4  the' coordination  funbtloa  becoming  the  ^  , 
prisoner  of  DOJ*s  natural  litigative  inst:Uftct,    The  detection  of  noncdinpll- 
Jnce  and  the.;ittterefliL4iiJ&icJ;finding  which'  att^^ntails  may  became  a  liti- 
gative  end  in  itself  rather  than  a  means  to  systemic  application  x>£  the 
coordination  responsibility. 


T|»ere  are  some  IndicHtiona..  that  DOJ,  under"  the  1974  Executive  . 
-  order,  wiU  't»ke  additional  st^ps  to  e^re  implementation,    first,  it 
%.B  p^pected  that  the  DOJ  cover  letter  foiwarding  final  reports  to  the 
agencies  and  signed  by.  the  Attorney  General^  will  i^qaesl  'a  specific 
indication,  within  30  days  after  receipt  of  the  report,  of  agency 
actions  ip.t^ndfed  to  be  taken'  in  response  jto  the  report.         it  also 


appears. that  FPS  wtU-utilizis  an  "affirmative  action  plan"  approach. 


which  may' include  timetables,  fpr  implementation  of  recbranended  changes. 
Thts-  would  be  a  comroendable  advance  In  FPS'  operations. 


1957 


1956.  Jan.  21,  1975,  JShaheen  interview,  supra  note  1795. 

1957.  ihis  is  suggetsted  by  a  job  description  statement  provided  by  EPS 
In  Attachment  to  Ap^l  1975  Denpsey  letter,  supra  note  ^776. 


i: 


ERIC 


/ou: 


E*  ^.Service  Activities 

Both  because  it  has  a  coordinati^e  r<^e  and  because*  it  is  a  part 

of  the  Department  .of  Justice,  the  Federal  Government's  lawyer,  FPS  is 

necessarily  involved  ia  providing  services  to  the  agencies, 

Ihese  include  providing  legal  apintons  on  the  application  of  Title  VI 

and  assisting  agencies  in  preparing  for  administrative  termination  hear- 

ings.    Thus,  for  example,  between  July  1972  and  June  1973  the  Section  ^ 

consulted  with  HEW  on  its  racial  and  .ethnic"  data  cQllection  c^pabUi-   

•  •  * 

1958     •  •  - 

ties     ^    ^  and  provided  opinion  letters  to  HUD  on  HUD's  tenant  selection 

guidelines  for  low-rent  public  housing,  durational  residency  requirements 

for  public  housing  applicant  eligibility,  and  on  lot  size  zoning  in  connec- 

'  1959 

tion  with  HUD^s  Hbusing  Project  Selection  Criteria.       The  Section  also 

consulted  with  agencies  on  complaint  investigations  and  compliance  revxewa,  ^ 

and  participated  with  DOL  staff  in  the  modification  of  DOL  policy  regarding 

...  '  1951 

the -'use  of  special  apti^ud^  test  batteries  by  State  employment  agencies*  ^ 

Other  service  activities  included  drafting  civil ^rights  guidelines  and  makina 


1958*  DOJ  response /supra  note  1775,  at  137. 

1959.  ld^_J?h£^itouaing  ftroject  Selection  Criteria  are  discussed  in  U.St 
CoDsaissIon  on  Ciyll  Rights,  The  Tediaral  Civil  Rights  Enforcement 
Ef£ort--1974>  Vol.  U,  To  Provide.. ♦For  Fair  Housing  93  (December  1974) 
{hereinafter  cited  as  To  Provide. > .F^r  Fair  Houaing1> 

1960^  Id.    at  137-38'.   >Two  of  these  agencies  were,  DOL  and  Ml©,. 
X961.  Id*  at* 138.  V       *  . 


,  737 

,    '  "^''^        '  '      ^  1962 

recoBBendttions  to  I.EAA  regarding  its  civil  rights  coapiiance  prograof 

•ub«ittihg  «  draft  Title  71  aff imative  act^.on  plan  to  the  Federal  Hiahway 
1963 

4daini»trationi .        corresponding  with  th'e  Departmenfe  of  the  Treasury 

regarding.-.diicrlBiination  in  lending  by  depositoi^les  of  Federal  funds}  ^^^^ 

aiding  fche  Veterane  Adoiniatration  in  preparing  for  a  Titxe  VI  adminiatra- 

tlv*  temination  hearing  against  i^^lyate  unlvensity  in  South        '  • 

Carolina?         and  consulting  with  the  Federal  financial  rekulatoty  agen- 

1966   

cies-        regarding  regulation  of  discriminatory  leading  practlciTby 

financial  institutions. 

Perhaps  the  most  recent  notable  service  activity  has  been  an  FPS 
,1966        *  iQfio 
response         to  a  request  for  a  legal  opinion      from  the  Veterans 


1962.  DW  response,  'isupra  note  1775,  at  138.  ,    <  - 

1963.  -  1^.  at  139.  '       "  ■ 
1964;   M.      '  , 

1965.  W. 

1966 •    Thwe  tgcadea  Include  tha  Federal  Reeervc  Syst€m,...the  Federal 
Otpoflt  Insurance  Corporation,  the* Office  of  the  Comptroller  of  the* 
Curraney,  and  the  Federal  Botse  loan  Sank  Joard,   For  a  discussion  of 
thalr  civil  rijshta  tceponalbilitiea  and  activities,  see  To  ?rovlde>^^ 
Ipit  Fair  Houalnss  aupra  note  1959  at  134^218  (Dcccisbcr  19>4)«  \ 

1967#.  I>OJ  response,  supra  note  1775 i  at  139 # 

1968.  See  letter  from  Robert  N#  Dompsey,  Chief,  Federal  Progtama  Section, 
Civil  Rights  Dlvlalon,  Department  of  Justice,  to  John  J.  Corcoran/  General 
Counjfel,  Veterans  Adolnlstratlon,  Jan*  20,  197S» 

1949,    In  :April^  1973,  J)bJ  provided  this  Coisralssloa  a  copy  of  its  op^lnlon  on 
VA  »edical  progtana,  rafiarenced  In  note  1776u«  supra*    It  ahould  he  noted 
however;  tlM|t  in  the  past.IWJTias  declined  to  caike  available  to  the 
CoMslsslon  coplea  of  lta*leg^  opinions,  believing  that  to  do  so  would 
be  Inconsistent  with  its  function  as.  attorney/advisor  to  Title  VI  agencies* 
While  Invocation  of  this  rtliitlonship  tsay  bo  appropriate  where  litigation 
la  concerned.  Its  applicability  to  legal  opinions  is  less  clear,  certainly 
where  opinlon^iA^'  addressed  feo  quosi^oaa  of  the  scope  of  Title  VI*       _  ' 

A  t 


-,738 

-  W  * 

Adu^ittrA&lon^  whlc^i  inquired  reg*rditJg  ttie  appUcabilllgr  of  xitlo  VI  to 

certain  VA  raedicaX  progrnm,   Ihc  opitjlon,  which  was  comprehensive  in  VA's  , 
1970 

viw,       concluded  that  m  ttud>er  o£  VA  programs  vhich  provided  fxoAn  for 

Votertn*  itnd  depcmdenta  to  receive  health  ftervijccs  from  hon*Feder«l  mdiciil 

f^iUties  vare  Title  VI  programs,  and  the  facilities  were  thus  object  to 

the  proviaio^ts  of  Title  VI,r  •  ^  • 

 [A  al8«4fi€|«iit  aervico  activitgr.,.  juisdiattafesajwa  agency  requeat,  ia  FJS 

field  reviafa,  undertaken  either  sltigly  or  jointly  Kith  the  agency  concerned, 

of  reciplenta*  coapliance  statue*   In  fiscal  year  1973 ^  for  exasqple,  FPS 

staff  participated  vith  tfUD  personnel  in  a^coo^liance  revie«r  of  an  urban 

1971  V 
renewal  projects         Earlier,  staff  'atto;^eyst  also  participated  in  reviewa 

1972  '  *  , 

of  DOIi^  DOT,  and  LSAA  recipients.         These  reviews  appear  to  h^iye  had  jk^ 

favorable  lmpact|   For  example,  in  February  1974  officiala.of  the  Dallas, 

Texas,  police  dopattcsont  notified  DQJ  of    niunb^r  of  actions  being  taken  a^f 
>  '  1973  ^  '  - 

a  result  of  a  Jofjat  FPS-IEAA  review. 

,f—    ■ .  ■  .  -"^N 

1970.   Telephone  Interview  with  Douglas  Bartow,  Attorney,  Office  of  the  ^ 
Ceneral  Counselj^  Veterans  Admlnistratiot^,  Apr.  25,  t97S.  ' 

"1971.   DOJ  responso-t  gupra  note  177S^  at^  137*      .  * 

1972.    jfteassessMnt  report,  sugra  note  1735,  at  70.    FPS  reports  thad  similar 
reviews  were  undertaken  in   fiscal  year  1974*   ^fan.  21,  1971^  Shahecn 
intervieWi  supra  note  17j9^S.  • 

,1973.  ^The  police  department  began  hiring^jwtnarXties  on  a  one-for-one  basis, 
cogag^idc  ift  extensive  selection  stand|5d^lidatlon  wo?lk,  elltninated  a  ^ 
regjuir^ment  that  .police  officers  be  tasles,  and  increased  its  amployiaent  of 
voocn.    In  addition,  the  departiwmt  was  considering  replacing  itp  5^^*'  minimum 
height  reqjxlremcnt  with  a  validated  physical  performance  test  and  launched 
a  recruitment  program  intended  to  increase  minority  enrollment  ip  a  police 
cadet  program  to  50  percent*   Memorimdumj^,  'Veekly  Report,**  from  llidmas  R. 
Hunt,  Executive  Officer,  Civil  Rights  Division,  Department  o:y[u?tice,  to 
J*  Stanley  Pottinger,  Assistant  Attorney  General,  Civil  Rtghtt^ivision,  ^ 
jpepartmcttt  of  Justice,  February  15,  1974,  jit  4-p  /hereinafter  cited  as 
Heekly  Report,  vith  date  and  page  nuiibers/t    Similar  corrective  action  was 
t  later  reported  b/  the  Phoenix,  Arizona,  polifc;^,  department*   Weekly  JReport,^ 
Apr*  5^  1974i  at ,5*  *  *  ^  * 


^Theie  n^rvice  activities  are  in  atey  instances  necjsssary  and  quite 
valuable^  ^ 

iioong  the  docposnts  pr6vided  by  COJ  to  t^e  ComilBston  on  Civil 
Rigbta  were  24  additional  legal  opinions  r^^lating  co  title  VI  and 
other  aatterst  All  but  two  o£  t^ese  were* written  }bef ore  1973,  the 

1974 

earliest  ain  August  1964,  barely  aj  month  after  Titie  VI  was  enacted. 


1974#  ^One^of  the  two  opinions  written  since  1973  was  sent  by.  the  Deputy* 
Assistant  Attorney  General  responsible  for  oversight  of  JPS  to  the  General 
^     ebunsel  of  HUD#    Letter  from  K.  William  O'Connox,  Deimty  Assistant 
.  Attbrn^  General,  Civil  Rights  division,  DOJ,  to  David  0.  Maxwell, 
-    General  Cbunsei,  HUi),  Jan.  4,  1973.    The  letter  cbnceri^d  recjuiremeiits 

that  applicants  for  public  housi^ng  be  resilent  within  a  jurisdiction  for 
*'  a  certain  length  of  time.    Appellate  courts  in  the  First  and  Second 
,  Circuits  had  in  1971  and  1970  declared  such  requirements  unconstitutional 
and  |[Ub  had  responded,  sb  F^S>  understood,  by  issuing  a  circular  indicating 
that  Such  requirements  were  illegal  in  those  two  circuits »    FFS  suggested 
that  these  residency  requirements  might  have  a  racial  impact  and  could 
deny  ii)ner-*city  minorities  access  tO;  public  housing  in  predominantly 
white  suburban  communities^    EPS,  therefore,  suggested  that  such  require- 
ments might  be  also*  illegal, under  Title  VI  and  Title  VIII. 

The  other  of  these  two  opinions  was  discussed  on  pp.  737-738  supra. 
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In  addition  to  legal  opinions,  DOJ  has  provided  other  technical 

assistance  and  suggestions  1:0  agencies  at  times  without  any  prior  agency 

19t5  ^- 

request  for  assistance,  A  recent  ^xample  of  such  aid  is  that  in  June 

1975  DOJ  sent  to  the  Department  of  Labor  (DOL)  a  proposal  for  an  analysis 
r  ^   <  *  "  1976 

of  State^-^I^ployment  jS.eourlty  Agencies'  (SESA's)  ejnployment  practices.  ^ 

The  impetus  for, the  proposal  was  that  DOL  has  received  complaints  that 


State  merit  system  standards  preclude  effective  implementation  of 


affirmative  action  requiiaments  promulgated  by  DOL  regarding  employment  in 

VESA's,    The  proposal  was  aimed  at  determining  the  ejcterit  of  the  problem  so 

  _  •  ^  - . 

that  DOL  would  have  a  basis  for  action.    As  of  Oc^tober  1974,  this  proposal 
had  been  accepted  for  testing  by  DOL  and  was  in  the  pilot  projeet  stage. 


1975>N'^his  .is  true  also  of  some  of  the  legal  opinions,  e.g.,,.  the  letter 
-^regarding  durational  residency  requirements,  discussed  on  p,  supra, 

1976.   Memorandum  from  Robert  N,  Dempsey,  Chief,  Federal  Programs  Section,  . 
Civil  Rights  Division,  to  James  P.  Turner Deputy  Assistant  Attorney  <Jeneral 
Civil  Rights  Division,  Department  of  Justice,  Prgposjed  Analysis  of  State  ^ 
Employment  Security  Agencies  Employment  Practices,  June  18,  1975. 
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In  May  1972  DOJ  prepared  and  submitted  to  thie  Veterans  Administration 
(VA)  a  set  of  draft  Title  VI  guidelines  to  be  seAt  to  proprietary  schools 


receiving  assistance  und.er  VA  educational  and  training  assistance  programs. 

DOJ  also  submitted  a  draft  notification  to  veterans  attending  such  schools 

1977 

informing  the  veterans  of  the  schools'  Title .Vl'obligations. 

*In  November  1974,  the  Civil  Rights  niy_i§iau„sent  to  HEW's_0^fice  ^.fox- 

1978 

Civil  Rights  (OCR)  for  consideration  proposed  guidelines  clarifying 

the  responsibilities  of  federally  assisted  welfare  agencies  in  providing 

♦    .    .  1979 

services  to  non-English  speaking  persons.  DOJ.  noted  that,  OCR's  "... 

experience. . .may  indicate  the  propriety  of  broader  guidelines  to  encompass 

all  Federal  assistance  health  and  social  service  programs  administered  by 
1980 

HEW."         •  HEW  expressed  the  hope  that  the  welfare  agepcy  guidelines 

—  *        '  *  '  1981 

could  be  cleared  for  publication  by  HEW  by  early  1974.  As  of  July 

1982  ^ 

HEW  had  not  {published  such  guidelines.  "  . 


1977.  ^  Letter  from  Robert  N.i)empsey,  Deputy  Chief,  Title  VI  Section,  Civil 
Rights  Division,  Department  of  Justice,  to  William  W.  Parker,  Director, 
Contract  Compliance  Service,  Veterans  Administration,  May  11,  1972,  with 
attachments.    Because  some  of  the  schools  involved  might  be  recipients  6f 
assistance 'from  HEW  as  well  as  from  the  VA,  DOJ  suggested  that ^the.  VA, 
might  wish  to  coordinate  with  HEW  in  the  issuance  of,  appropriate  Title  VI 

/guidelines  for  the  proprietary  schools.  Id. 

1978.  Letter  from  J.  Stanley  Pottinger,  Assistant  Attorney  General,  Civil 
Rights  Division,  Department  of  Justice,  to  Peter  Holmes,  Director,  Office 
for  Civil' Rights^  Department  of  Health,  Education,  and  Welfare,  No>^.  1, 
1974,  with  attachment. 

1979.  In  this  regard,  see  discussion  of  Sanchez  v.  Norton,  infra  note  2018, 
and  of  Lau  v.  Nichols,  pp.  708-711  sugra. 

1980.  November  1974  Pottinger  letter,  supra  note^  1978. 

1981.  Id,  ^ 


IV,  Litigation- 

•  *  A  persistent  problem  in  th^  FPS  in  ehe^^^gast  has  been  the  involve- 
ment in  litigation  has  tended  to  dilute  the  section*^  iin^nintation 

1983  *  ^"^'^^^ 

of  the. coordination  function,      ,    The  current . chief ,  however,  reg^ 


1S*83'.  See  pp.  651-52  supra  ^nd  EnforceTO.nt  Effort- ^repor-t-y-supra  -note- 
1723,  ^t  350-51.  ^In  that  report,  it  yasSrecommended  that  DOJ  concen- 
trate its  Title  VI  act'iViHes'oft  rs"s\xr^^ 

enforcement  of  Title  VI  by  .the  agencies  concerned  father^  than  on  liti- 
gation.   Id.  at  360.    See  also  Ofte  Year  Later,  supra  note ^1735,  at  121- 
22  (1971).      \        ^  •     ,  .  . 

In  i970,  the  then  Chief  of  the  Title  VI  office  believed  that  litigation 
was  the  most  important  part  of  the  office's  work.    Enforcement -Effort 
report,  supra  note  1723,  at  2A7*    In ,1969,  the  head:  of  the  Title  VI 
office  es»timated  that  40  percent  of  staff  time  was  devoted  to  preparing 
for  and  conducting  trials.  -.M.  at  247-48.    In  1975,, the  Chief  of  the 
FPS  could  not  make  such^;an  Estimate,  but  did  state  his  belief  that  a  ^ 
reasonable  balance  existed' between  litigation  and  coordination.    Feb.  6, 
1975,  Dempsev  interview,^  supra  note  1781.  ' 

in  the  past,  several  reasons  have  been  g^en  for  Section  involvement  -  - 
in  litigation:    (L)  that  suits  serve  as  a  coordination  device;  (2) 
that  staff  attorneys  both  desire  and  need  litigation  experience  in 
order  to  work  effectively  with  Title  VI /g^ncy -personnel;  and  (3) 
that  suits  filed  by  DOJ  o.r  pending  against 'any  agency  can  often  lead 
to  agency  acceptance  of  a  legal  position  previously  taken  by  DOJ. 
En'forcement  Effort  report,  supra  nate  1723,  at  248.    For  all  of  DOJ's 
reasoning,  'see  Id.  at  248-49.     '  ^  ' 


/ 
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•  ^  .  ^  1984 

coordination  and  litigation  aa  "interdependent,  not  independent". 

To  ilXuatratef  where  defense  of  agency  tennination  decisions 

involves  teata  of  the  acope  of  Title  VI  or  other»  related  legal 
1985 

queations,      the  objective  of  a  coordinated  and  uniform  view  of 

^  1986  .  ^  - 

Title  VI  is  furthered. 


1984;    Feb.  6,4975,  Dempsey  interview,  supra  note  178-1. 


1985.  An  example  of  such  i*case  is  Bob  Jones  University  v.  Roudebush. 
he  Veterans'' Administration,  after  an  administrative  hearing  in  1972, 

teJ^kjated  Bob  Jones  University  (BJU)  as  an  approved  school  for  the 
use  ofiduMtional  benefits-administered  by  the  VA,.  berceuse  BJU,  on 
religious  grounds,  refused  to  admit  blacks  as^  students,^  The  case  tests 
the  position  of^^d  DOJ  that,  although 'veterans  benefits  are  paid 
directly  to  eligiblcVe^^rans  and  their  dependents,  such  assistance  is, 
nonetheless,'  covered  by  Tirt^e  VI.    BJU  sought  judicial  review  j 
of  the  termination  order  and  jDbat  at  the  district  court 

level*    Bob  Jones  University  v.  Rotid^ush,  D*S,C»,  Order  of  July  25,  1974. 
The  U.S.  CoAir.t- of /Appeal's  for  the  FpurtKCircuit  subsequently.t^ffi.rmed 
the  district  cou«'a  ^decision.    Telephonelnterview  with^  Robert.  N.' 
Dempsey,  Chief,  Federal  Programs  Section,  Civil'-ilights  Division,         .  ^ 
Department  •of  Justice,  June  10,  1975.  .  .i 

1986.  Success  in  defending  apposition  on  the  scope  of  Title^^VI  may,  for 
example,  'induce  some  agencies  to 'establish  the  same  jposition  and^may 
encourage  others,  which  inay  have  ad^j^ted  the  position  but  paid  it  lip'  ^ 
service,' to  be  more  aggressive  in  pressing,  thc^osltion  on  recipients.  Jb. 


J 
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74A 

FPS  tssay  1>«  Ittvolvea  in  lltigaticsi  in  tevetal  vayt.  Fir«t, 
igMCtti  may  refer  for  enforcement  cteei  in  vhich  recipient  coinplitnce 
cennot  be  tenured  volunterily, ^  Second,  DOJ  ta*y  be  defending  en 
.•gtncy'f  tdtnintitMcivc  dtdtion  to  tect9in«te  funding.   Thirds  DOJ 
ta»V  hJindU  fultt  brought  by  private  plaintifff,  naming  agtncy  of ficlali 
«■  d-tfandanti.   rourtb,  ?PS  t^y  ierve  at  an  j^cu.  cusiH* -o*^  ^'^i*"** 

courti  repreientitjg  neither  ptrty  to  a  suit  but  aiding  the  court  in 

/  '  .  1987 

reeolving  the  metter# 

.  Suits  in ^  the  third  cleee  of  ceaet,  vhich  het  for  eotoe  tine 

/         '  /  *  1988 

been  the  lergett  of  the  three,        cen  be  Aiteful  in  eneuring  the  * 
edeauecy  of  agency  cqmjplience  progreme, .  IDOJ^cin.  analyse  the  joerite 
of  the^  private  cQtsplaint  andf  vhere  it  agreea  thut  agency  corrective 
action  ia  appropriate,  can  perauade'the  agency  to  take  action,  in 
return  for  vhich  it  can  then  seek  to  obtain  the  private  plaintiff a' 


1987.  An  example  of  iFPS*  amicua  participation  ia  Player  v*  Alabama 
t}epartiaent  9f  Penaiona  end  Security >  diacuaaed  in  note  1994  Isfra. 

1988*  In  1970,  the  Director  oi^  thfe  Title  VI  Office  of  DOJ  observed 

that* -excluding  HBW  referrals  ot  public  school  aulta,  DOJ^  had.  filed 

only  seven  sults^fco  enfcixce  Title  VI  on  referral  from  the  agencies  iia 

the  fir at  five,  yeara  after  Executive  Order  11247  waa  iasued;  Three 

of. those  seven  cases  vere  referred  only  after  agency  officiali  were  ^ 

natned  defendants  In  private  suits*   Moreover,  although  in  October  1970 

DOJ  had  five  of  thoae  aeven  aulta  atill  pending,  there  were  no  fewer 

than  16  suits  by  private  plalntiffa  pending  againat  Title  VI  agency 

'offlclala*    Ewald  roenwrandum,  Oct..  23,>.i3^0^  aupra  tfote  1900,  ,at  10-12* 
•  > 

Aa  of  April  1975,  bf  the  Section's  ten  active  cases,  none  vas  solely 
of  the  first  type*    The  only  active  caae  of  the  aecond  kind  vaa  Bob 
Jones  University  v«  Roudebush,  discussed  supra  note  1985.  Bight  were 
of  the  third  type,  as  they  either  originally  or  presently  involve  Federal 
officials  as  defendants*    Fiv^  of  these  eight  suits  appear  to  allege  in*;^ 
action  or  ineffective  action  in  Title  VI'  compliance  and  enforcement. 
These  ar^iacusaed  infra  this  section.    A  tenth  case,  involving  general 
revenue  aharing,  is  discussed  in  Section  V  infra. 

/    •  • 


V 


1989 

consent  to  the  dismissal  of  the  agency  officials  as  defendants. 

Ihereafter,  DOJ  in  some  cases  intervenes  in  the  litigation  as  a 

199U 

plaintiff        and  proceeds  against  the  remaining  State  or  local 

1991 

government  defendants. 


1989.   A  recent  example  of  this  is  among  the  FPS'  ten  active  cases. 
In  Sanchez  v.  Norton,  Civil  No.  15,732  (D.Conn.,  June  24,  1974), 
private  plaintiffs  alleged  that  HEW  had  violated  their  rights  under 
Title  VI  and  ^the  Fifth  amendment  of  the  Consitution  by  failing  to 
act  on  their  administrative  complaint  and  by  failing,  to  take  affirmative 
steps  ;required  by  Title  VI  and  HEW  regulations  to  ensure  the  protection 
of  their  rights  to  nondiscriminatory  provision  of  benefits  and 
services  by  the  Connecticut  Welfare  Department.    HEW  investigated  the 
CWD»  found  noncompliance,  and  entered  into  an  agreement  with  CWD  under 
which  CWD  would'  employ  20  additional  Spanish  speaking  workers  and 
in?)leDent  a  reporting  system  which  would  permit  HEW  to  monitor  CWD's 
compliance  with  Title  VI.    Based  on  these^artangements  and 
representations  regarding  them,  the  plaintiffs,  fifteen  months  after 
the  action  was  filed,  agreed  to* the  dismissal  of  the  Federal 
defcn4ants.    SanchBz  v.  Norton,  No.  15,732  (D.  Conn.,  June  2A 
1974).  V    ,    ^  ... 

1990*   Such  ^intervention  is  permissible,  under  Title  IX  of  the  Civil  _ 
Rights  Act  of  1964,  in  suits  arising  under  the  14th  amendment  which  are  ^ 
certified  to  the  court  by  the  Attorney  Getieral  to  be  of  general  public 
Importance.    42  U.S.C.  §  2000h'-2  *(Supp.  II,  X972).  In  1972,  the  statute 
was, amended  to  add  sex  discrimination  to  race,  color,  national  origin, 
and  religion  as  the  classes  of  cases  ih  which  the  Attorney  General  may  - 
lnt;crvcne. 

1991«  *  Examples  of  such  cases  among  JtS'  active  caseload  include 
Strain  V.  Phllpott,  331  F.  Supp*  836  (MW).  Ala.  1971);  Wade  v..  Mississippi 
Cooperative  Extension.  Service,  372  F.  Supp.  126  (M.D.  Miss.  1974), 
appeal' -docketed  No>  74-2065,.  5th  .Cir.  Apr.  16,  1974;  Poole  v.  Williams, 
Civil  No.  72-H-150  (S,D.  Tex»,  filed  Feb.  4,  1972);  and  Bazemore  v. 
Friday,  Civil  No*.  2879  (E.D.  N^C,  Nov^  27,.  19713. 


746 


1992 


Six  agencies  are  repr.esented  in  FPS'  current  caselpad* 


Four 


of  the  suits,  involve  the  same  agency,  USDA,  and  the  same  program,  the 

1993 

State  Cooperative  Extension  Services.         HEW  assistance  to  the 

Ala|)ama  Department  of  Pensions  and  Security  for  the  care  of  dependent 

1994 

and  neglected  children  is  Involved  in  one  suit.         HEW  was  originally 


1992.  One  of  these,  the  Office  of  Revenue  Sharing,  is  discussed  on  pp.  753-55; 
infra* 

1993.    These  cases  are:    Bazemore  v.  Friday,  supra  note'^91  (North- Carolina 
CES);  Poole  v.  Williams,  supra  note  1988'  (Texas  CES);  Strain  v.  Philpott, 
supra  note   1991  (Alabama  CES);  and  Wade  v.  Mississippi  CES,  supra  note  1991. 
Strain  was  decided!  In  1971,  but  is  still  active  because  DOJ  aids  USDA  in  en- 
suring,. Implementation  by  Alabama  of  a  plan  for  remedying,  discrimination  in 
employment  and  services.    As  of  April  1975,  Wade  was  being  appealed  to  the 
►Fifth  Circuit' by  the  defendants,  a  lower  court  having  found  discrimination 
in  employment  and  in^ the  CES'  sanction  of  segregated  hpmemakers  and  4~H  clubs. 
See  372  F.  Supp.  126  (N.D.  Miss.  1974).    As  of  April  1975,  neither  Bazemore 
nor  Poole  had  been  tried.  '  ^ 

1994.    Player  v.  Alabama  Deoartmenfi  of  Pensions  an^  Security,  Civil  No. 
3835-N  (M.D.  Ala.,  Dec.  11,  1973)%    The  complaint. in  Player 
alleged:  that  the  Alabama  DPS  and 'six  of  "the  State's  15  private  residential 
Childcare  facilities  have  denied  services  to  black  children  which  they 
make  available  to  whites.    In  December  1972,  the  United  States  was  ordered  ' 
to  participate  in  the  case  afe  amicus  curiae  (friend  of  the  Court)  and         .  ^ 
with  the  rights  of  a  party.    -DOJ  has  argued  that  the  facts  of  t:he  case 
present  causes  of  action  under  Title  VI  and  under  fair  housing  and 
general  revenue  sharing  laws.    As  o^  April  1?75,  the  case  was^ awaiting- 
adjudication  by  'the  district  cciurt.    Attachment  to  April  1975  Dempsey 
letter,  supta  note  1776.  »  *  ♦ 
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a  defendant  In  another  case  Involving  the  (Connecticut  Welfare 
1995 

Department.         Other  suits  Involve  the  EnvlronmentairProtectlon 
1996 

Agency  (EPA),       the  Law  Enforcement  Assistance  Administration 

1997      '  *  1998 

(LEAA/,     ^ and  the  Veteran^  Administration  (VA).      '  . 

Several  observatibns,  may  be  made  regarding  this  caseload.    First,  FPS 
litigation  appears  to  be  largely^limited  to  suits  initially  involving  federal 
officials  as  defendants.     It  would  be  far  better  if  the  FPS  caseload 


1995 •    This  was  Sanchez       Norton,  discussed  in  note  1989  supra ♦ 

1996,    Norwood  v.  EPA,  Civ.  Action  I^o.  73-1491,  E.D.  Pa^    The  suit  was 
brought  by  a  white  EPA  construction  project:  bidder  who  failed  to 
comply  with  bid  specifications  when  he  did  not  submit  a  "Philadelphia 
Plan"  with  his  bid.    EP^  refused  to  fund  the  project  should  Norwood 
be  awarded  the  contract  by  an  EPA  recipient  and  his  bid  was  rejected. 
The  suit  alleges  arb^itrary  and  capricious  action*  by  EPA  and  liitentional  * 
raqial  discrimination  by  two  black  EPA  employees  who  reviewed  and  ' 
rejected  Norwood's  bid.    As  of  April  1975,  a  trial  date  had  not  6een 
set.    Attachment  to  April  3L975  Dempsey  letter,  supra  note  1776 • 

1997*  'In  Afro-American  Patrolman's  League*  v.  Inman  and  LEAA,  Civil 

No.  18227  (N.D.  Ga.,  filed  Apr.  25,  1973),  plaintiffs  alleged  racial 
discrimination  and  denial  of  constitutional  rights  in  the  employnient 
practices  of  the  Atlanta  Police  Department  and  sought  an  injunction 
against  the  disbursement  of  funds  by  LEAA  to  the-police  department. 
As  of  April  1975,  the  parties  were  attempting  to  negotiate  the  sui^t. 
April  1975  Dempsey  letter,  supra  note  1776. 

1998.  This  is  Bob  Jones  University  v.  RoudebusJt,  discussed  in  note  1985. 
supra.  * 


7M. 


consisted  prlisarlly  oi  court  action>^  growing  out  of  an  aggressive 

program  for  enforcewent  by  title  VI  agencies*  ^ 

^     The  need  for  FFS  involA^?:^nt  in  some  of  the  cases  which  have 

take'n  up  tltne  must  be  questioned^    For  example,  FPS  should,  when  the 

eiSde»ceMustifi<rs  such  action,  order  agencies  to  termimte  recipients 

which  do  not  e^ke  adequate  action  to  comply  with  Title  VI  instend  of 

1999 

defending  them  in  court. 


49^91;    In  the  i^^tlnce  of  thc>  Department  of  Agriculture,  which  accounts 
for  ^  of  the  lO  ijuits  i^t^FPS*  active  caseload^  it  is  clear  ihat  the 
^Federal  Programs,  Section  Ids  not  taken' effective  action,  such  as  refusing 
'  to  defend  USDX  "iti  suits  by  private  plaintiffs^  to  force  USDA  to  meet  its 
responsibilities*    The  situation  has  prompted  private  plaintiffs  to  take  , 
legal  Action  on  their  own  behalf*  ^ 

For  the  tnosc  part,  it  is  appareht  that  where  agencleii  are  not  referring 
noncompliance  .matters  for  suit  by  WJ.At  is  not  because  they  are  taking 
effective  administrative  action  on  them^,  but. because  they  are  doing  nothing 
about  them^    For  e}catnple,  in,  recent  years  there  have  been  few  fund  termi- 
nations*    See  To  Provide>.*For  Fair  Housing,  supra  note  19$9,^To  Ensure 
Eaxial  Educational  Opportunity,  supra  note  1853;  mtd  .other  chapters  in  .this 
volume  • 
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Second,  adtsc  FPS  cases,  cspeeiaily  ones  Involving  the  Coopetativc 
Extension  Services  (CRS),  which  are  of  statewide  iroport,  are  ^'career- 
long", -cases,  pending  for  some  years Certainly,  before  the  hiring 
of  coordinator^^  by  FPS,  these  cases--wlth  court  deadlines  for  discovery, 
filing  of  briefs^  and  fixed  da^es  for  depositions,  hearings,  pretrial 
conferences  and  'trlals-'-«nist  have  had  an  ddverse  effect  on  the  n^nliti- 
gative,  coordination  activities. 


2001 


2000.    A  Peputy  Chief  used  this  word  to  describe  Cke?  cases.    He  felt 

it  would  be  desirable  to  lessen  FPS*  involvement  in  them.    Jan»  23,  1975,' 

Shaheori  interview,  sufira  note  1853.   Examples  of  such  cases  are:    (I)  Wade 

V*  Htsslssippl  CES,  .filed  by  private  plaintiffs  Ip  April  1970,  In  which 

DO J  intervened  in  late  October  1971:    debide4  in  February  1974,  the  case  . 

was  on  appeal  in  April  1975;  and,  (2)  Bazemori*  v,  Friday, .  filed  by  private 

plaincClffs  in  Novensber  1971^^  intervened  in  by  IX)J  in  April  1972,  and  not 

even  tried  as  of  April  1975,  3  years  later.    The  final  pretrial 

ference  in, this  case  was,  as  of  April  1975,  scheduled  for  May  30,  and  any 

trial  is  expected  to  require  6  to  8  weeks*  *  '  . 


2001.    For  example,  the  research  involved  in  Bazemore,  supra  note* 1991, 
took  at  least  six  and  taaybe  as  laany  as  nine  person  years  to  complete*  Interview 
view  with  Marjr  Plenty.  Deputy  Chief,  FPS,  Civil  Rights  Division,  iX)J, 
Dec.  2,  1974.  .  ,  . 


I 


( i  J 


OOJ*  has  nev'er  filed  sui.t  to  enfor/fe  title  V£  except-  upon  agency 
referrals,  despite  the  fact  that  a/early  as  1970  the  then  Title  VX 

^    /   /  2002  e 

office  head  believed  that  .au.ch'^adita  could  be  brought^  Ihe 
present  Chief  of  the  FPS,7hc^cr,  vhtle  acknowledging  that  the 
Section  has  never  filed  *>^Dnreferral  s^uit  and  that  both  he  and 

oflier  Section  peraonnisi  have  conside^d  the  queajirlon  whether  such 

^       *  '        *2003  /•  W  * 

suits  would  be  permWaible  ♦  /  /  .    '  ^ 


2002^    See  Swald  isjeihbrandum,  6upga  n^te  1900,  at  4r9*   Mr»  Ewald  . 
reasqned  from,  a  Supreme  Court  deeialon.  In  He  Peba,  158  U.S*  564 
(1895),  vhiiCb' Indicated  judicial  recognition  o^  a  pover  in  the 
Federal  CovemineAt  to^^sue  to  protect  k  Federal  interest,  even 
though  no  statute  authorised  suit  in  a  particular  cMe.    From  Debs 
it  can  be  argjDied  'that  the  Goyenment  has  a  Federal  interest  in** 
ensuring  tha<^  r^tcipientrs  of  Federal  financial^  assistance  do  not  deny 
j^ersons  the/benefit  of  that  assistance  on  the  *  ground      race,  color, 
^/  ot  national  origin*    Ihe  iEwaid  meusorandum  also  recognized  that    -  ^ 
b^ftifkion^for  such  a  suit  would  arise  whenever  Title  VI  enforctoent 
were  at^yxiied  by  agency  inaction*  «^  • 

'   In  a  non-Title  VI  action  in  which  another' Section  of  the  CRD  inter- 
Vened  inJlSaSuJit  Federal  district,  court^  jud^e  jpermltted^  DOJ  to     v  ^ 

 -participate  in  the  suit  ,as  a  plaintiff.  ^Sccbrding  to  DO  J  the  corft 

h^l4  tHat  the  United  States  has  nonstatutory  authority  to  sue  to 
remedy  Videspr^ad  and  severe* constitutional  deprivations,  and  that 
b6j  has  a  "valid  interest  in  the  vindication  of  the  conatit^btional 
Mghtii  of  clcizens  such  as  those**  involved  in  the  litigation*  TKe 
/iuit/is  Alexander  v*  Hall  (D,S.C.),  In  which  the  ola^ntiffs  chal- 
/''leng'e  the  constitutionality  of  South  Carolina's  ufental  health 
comltment  statutes  and  thc'adequacy  of  treatment  in  the  South 
>    Carolina  State  Hospital*    See  Metnoranduia,  •.JWeekly  Report,"  from 
'ffiojnas  R*  Hunt,  Executive  omter.  Civil  Rights  Division,  Depart- 
/ent  of  Justice,  to  J*  Stanley  Pottinger,.  Assistant  Attorney  General, 
.  /(Civil  Rights*  Division,  Dcpartnsent  of  Justice,  July  26,  1974,  at  6. 


/ 


2003*   Feb*  II,  1975,  Dejapsey  Interview,  supra  note  1834* 
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A«toth0t  question  ox  irsportajipe  Is  the  right  of  ^ccessful 

-z'        -     '  «  - 

private  plaintiff «  to  *rccover  attorney ^«  fees  in  Title  VI  lltiga* 

2004  '  *     \     '  ^ 

t^on*        With  the  principal  exception  or  cnplo^nt  dtacrtialnatida 

.  auitS9  civil  righta  complaints  o/ten  proceed  only  by  way  of  Injunction 

antf^do  not  seek  monetary  relief,  such  as  back  pay  or  damages*  llius^ 

there  is  no  money  recovered  from  which  plaintiffs  can  pay  their 
2005*  .  " 

/  attorriey^s  fees.        As  a. result/ potential  plaintiffs  may  be  discouraged 

'  2006 

from  seeking  ^nfottorney's  assistance,      and  attorneys  may  be  "reluctant 

to  Undertake  litigation  idtere  there  is  little  hope  of  rccomptense,  .    ^  ^ 

Uve  availability  of  attorney fees  to  successful  plaintiffs  would* 

remove  some  of  these  hindrances  to  full  implementation  of  the  policy  * 

expressed  in  Title  VI*    In  1972,  the  Congress  provided  for  attorney's 

2007 

fees  In  Title  VI  suits  involving  elementary  and  secondary  education* 


2004,    The  burden  of  litigation  to  effectuate  Title  VI  is  li^rnc  by 
minority  group  members.    Such  plaintiffs  vlU  often  include  "the  . 
least  well  to  do,  the  least  well  educated*  a]^  most  vulnerable  to 
economic  and  other  pressures."  See  the  remarks  of  Senator  Hubert  S* 
Humphrey,  110  Cong;*  Rcc.  6541  (1964)/*  ^ 

?00*?1   For  a  valuable  discussion/  see  P.*  Kussbaum,  "Attorney's  Fees  In 
Public  Interest  Utlgation,"  48  N*YvU.L/ Rev.  301  (1973).  /  > 

9Cim^    It  should  be  noted  that  the  costs  of  litigation,  which  do  ^Bt 

include?^  attorney's  fees,  can  in  themselves  be  discouraging.  Fifteen 

years  ago,  this  Commission  estimated  the  cost  of  Ht^ating  a  school 

desegregation  case,  from  a  dliiferict  court  thro\igh  a  court  of  appeals 

and  to  the  Supreme  Court  once,  to  be  between  $15,000  and  $18,000. 

Letter  trom  Gordon  M.  Tiffany,  director,  O^.S.  Commission  on  Civil 

Rights,  to  Sctwftor  Jacob  K.  Javits,  Jin.  29,  1960,  reprinted  at  106 

Cong;  RCCN/J5663-64  (I960). 

•       ^  —  ^  .        •    f 

2007^    Section  718,  Title   VII,  Emergency  School  Aid  Act, 

20  U.S.C.  I  1617  (Supp.  11,  1972).  *  ^ 

The  Sitoremti  Court  has  held  that,  under  section.  71l3,  the  successful 
plaintiff  "should  ordinarily  recover  an  attorney's  f^e  unless  special 
circuajifcances  would  render  an  award  unjust#"   Korthcross  v.  Memphis 
Bd^  of  Education,  412  U.S.  427,  428  (1973). 


HhiUt  this  aetioti  shqujLd.^id  in  ^nButirig  ^he  de88gx:6g«t:ioi:i  o£  public 
educdtiontj»  it  Is  important  to  note  tBat  Congreas  has  not  provide^  £ox 
actotney*s,  fees  to  succ^sntut  plaintiffs  in  stitrr  Ij^olviisg  such  . 
entities  f s  i^spltals,  public  libraries^  parks  and  other  recreational 
,  facilitiej9i^  ^transit  systemSi  and  programs  administered  >y  depart*- 
c»nts  ,of ^'public  velfare«  ^  Enforcesoent  of  Title^-yj  in  these  areas 
sewBS,  nonetheless.,  as  important  an  objective  as  in  public  schools* 
/,        The  Federal  Programs.  Scqi^on^  through  its  intervent^^  in 
♦  private  plaitftiff^auiis,  is  in  contact  with  attorneys  who  litigate 
'   Title  VI  cases  in  these  areas,  and  so  is  in  a^good  position  to 

assess  the  need  for  expansion*  of  tJte  current  limited  provisildn  for 

^  .  /    20Q8  >     "      '  <  ^ 

attorney *s 'fees*    No^thelcss,  as  of  February  1975,  FPS  had  not 

considered  the  issucJ^/      *  . 


2008 •  A  Presidential  recoraendation  to  the  Congress  could  fgjlw 
such  an  assessment*  Koreovery  vhile  such  a  jrecbnihendation  mt^t  . 
seem  Inconsistent  vlth  Title  VI's  original  smpbasis  on  admlnlstra*- 
fcive  enforcement  and  with  the  Section^ s  prime  mission  of  improving 
administrative  enforcement^  the.  agency  failures  documented  else- 
viiere  in  this  report  appear  to  warrant  reconsideration  of  the  role 
private  litigation  should  play  in  all  areas  ot  Title  VI  enforcement* 

In  recent  years.  Federal  courts  have  oeen  increasingly  willing  to  award 
attorney* s  fees  in  various  non-Title  VI  cases,  vha^^  they  believed  that 
plaintiffs,  by  enforcing  important  statutory  rights  on  behalf  of  others 
as  well  as*1Sthemd\5lves,  were  serving  as  **private  attorneys  geperal." 
^This  was  done  even  though,  as  in  eveigj  area  but  education  under  Title  VI, 
no  .express  statutory  authorization  for  the  awards  existed*    A  May  1975 
Supre^me  Court  decision  appears  to  end  this  trend*   Alyeska  Pipeline  Service  * 

SSrT  fr^^'^*  r^^-^*  »  ^^^^  CW?)*  Accordingly, 

;  '^^^  extreme  that  any  court  wxix  provide  attorney ♦s  fees 

in  a  Title  VI  case  involving  an  area  other  than  education^  abacnfe  further  ' 
congressional  action*  *  ^  • 

2009.  Feb#  11,  1975,  Oeqpaey  interview/*  sugra  note  1834*  ^         .  • 


^       -    .V  2010 
The  FPS  lltigajtlv^  responsibility  involving  general  revenue  sharing      ^  is 

threeffti^:    (I)  Fliere.  the^  Office  of  Revenue  Sharing  is  unable  to  re- 

solve  recli^ient  noncoaqpliance  by  negotiation,  it  must/either  initiate , 

administrative  temlnation  proceedings  ojp  refer  the  Matter  iioJDOUor  ac.^.^  JL. 

^     2011  ^      »       r     '       .     -  '      .  ;^ 

auit.        (2)  The  Attorney  Central  has  independent  power  to  initiate"    ^  , 


2910  •  Although  the  Commlssiog  believes  that  generAl*  revenue  sharing  is 
a^Tltle  VI  program^  FPS  has  npt  yet  detenolned^Whether  it  believes  that 
GJtS  is  covered  ^^y  Title  VI»  .  Therefore,  activities  pertaining  to  general 
revenue  sharing  are  lncludcd^ln*this  section  on  non-Title  VI  activities. 

2011,    CRS  is  discussed  oa  pp»  685*688>  suprA*   Discrimination  on  the  ground 
of  'raoe^  color,  national  o^gln,  or  sex  itt  any  program  or  activity,  fund- 
ed in  vhole  or  in  part  witfr  oRS  fund's^  is  prohibited. 

other  responsibilities  which  appear  to  have  devolved  upon  FPS  in  1973 
.  and  1974  arc  pattern  and  practice  suit  powers  under  manpower  and  cocwunity 
developnent  special  revenue  sharing.  Jan.  23,  1975,  Plenty  interview,  supra 
note  l920#^  In  addition,  Ms  •  Wanty  believed' that  the  new  programs  and 
assistance  provided  under  the  Etaergency  Jobs  and  Unemployment  Assistance 
Act  of '1^74  i93-5b7J  i^3d  Cong«,  2d  Seas.,; Dec,  31,  1974)  would  fall  utider 

the  manpower  revenue  sharing  pattern  and  practlcd  power, .  Id. 


»uit  without  a  iref^rral  vfere  there  is  ifeason  to  believe  a  pa ttefa 

*  .  .       ^   /  20i2  "  .  ^  - 

^or  practice      dis^crimitiacioauexists^  under  GRS^        (3)  The  Attorney  ^ 

(UiXx^\alf  Imqrder  to  exercise  the  powe't  of  independ^t  pattern  and 

practice  sui^,  haa  an  itrrplied  pover  to -conduct  co©piian£e  reviewa 

i<  •  «i  •  2013 

of  recipieiitsv    In  I97ft,  all  three  of  these  powers  were  exercised* 

**    *  »  »  ,  ^  • 

The  Office  *of  Revenue  Sharing  (ORS)  referred  a  letter  alleging  dis- 
ci:ittinatlon  to  OOJ,  wjiich  thereupon  amended  a  court  consplaint,  filed 


km.    31  U.S.C*  8  1242(c)  CSupp.  Ill,  1973)*  . 

2013,   These  tihree  activities  arQ  discussed  ixi  To  Pfo)vide  Ftgcal  Assistance/ 
supra  note  1768*  There  do  not  appear  to  have  been  any  isucrh  activities 
before  1974,   .GRS  was  enacted  in  October  1972.    In  1972  and  early  1973  the 
Section  aided  the  Office  of  Revenue  Sharing  (ORS)  in  f onaulatlng  its  civil 
rights  regulation*    po^y^i^respons^*  supra  note  1775%  More  recently,  ^ 
in  1975,  FPS;  in  response      a  request  from  ORS,  conmrented  on  proposed 
regulations  of , ORS,  relating  principally  to  deferral  of  funding.    See  letter 
from  J.  Stanley  Fottinger,  Aasiatlnt  Attorney  General,  Civil  Rights  Division, 
D^artmant  of  Justice,  to  Gl^aham  W^.Vatt,  Director,  Office  t>f  Revenue  Sharing, 
Departiaent  of  the  Treasury,  Har..  5,  1;^%  ^ 
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In  Augudt  1973  pgaitistL  .the  Chlcai|o  Police  Peparttaeiit,.  to  include  a 

charge  of  v±olat;JLon  of  the  GRS  legislation.    Hprcovcr,  in  December 

4974  IPS  filed  the  first  suit  brought  by  it  directly  under  general 

revenue  aharingi,         Utis  aait  aroffe  from  matters  discovered  during 

compilaace  ^^eviews  conducted  of  20  revenue  sharing  recipients  by  FPS 

\       '         .  2015- 
«ta|f  in  the  spring  .of  1974* 


.    2014k   United.  St^es  v*  City  of  Tfillahassee^  Fla.^  Civ.  Action  No.  tok 
^  -  >4-*209<i  (!f.D— Fla.:,  filed  1974).    Suit  waa  filed  under  Ijoth  GRS-  and 
Title  VII,  charging  a  Pattern  and  practice  of  dl8criiain*tlon  against 
bjicka  in  hiring  and  .prooiotlon  throughout  municipal  employment.  A 
*  consent  decree  was  entered  *on  Apr*  11,  1^5.    See  DOJ  news  release, 
Apr.  11,  1975.  ,  '  * 

The  decree  requires  among  other  4:hings  extensive  conformity  of  the- 
city's  ea^loVwent  practices* with  the  Equal  Empldym^At  Opportunity 
Cowmia^lon's  (EEOC's)  Guidelines  oa  Employee  Selecfiion  Procedures  - 
(29  C.F^R.  I  1607.1,'  et  sea*  (1974)  and  establishes*  as  a  long-term 
I  *^  ^al-tor-*  thg  ■city;" ch^^ployment  throughout  the  municipal  wprk  force 
\  of  a  proportion  of  blacks  in  e^ch  Job  clasaiflcation  approximating 
their  proportion  in  the  city  civilian  labor  force.    United  States  v. 
jCity  of  Tallahassee,  «upra.  Consent  Decree,  entered  Apr.  11,  1975. 

#  i 

2015 #   Jan*.  21.  1975,  Shaheen  interview,  supra  note  1795 ♦ 
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PINDTOGS  AND  CONCLUSIONS 
General 

Title.  VI- of  tl%e  Civil  Rights  Act  of  1964"  directs  Federal  agendea  to 
enfore#^  co^l:£^nce  with  that  title's  prohibition  against  racial  or 
e£hnic  diacriafcittation  in  federally  assiatltf  programs^  ani  under  a 
variety  of  otfe^r  Igwa  and  regulations  many  agencies  are  also  obliged 
to  ell»inate  »^  discrlnination  in  thett  prograoss*    The  responsibility 
for  ensuring  i&3iat  £ederal.ly  assisted  programs  do  not  engage  in  unlaw^  • 
ful  dlscriiaina.  tlon  rests  vith  those  Federal  officials  vho  operate  the 
progralmi.    In  ^addition,  most  Federal  agencies  employ  civil  rights  st^ff 
to  Qionltor  recipient  complianca  with  the  law«    this  CooxnlBsion  has  found* 
that  Federal  TdTtle/VI  responsibilities  have  not  been  effectively  dis** 

0 

charged «  '  S  ' 

I«   There  is  a   lack  of  GovernGsent^^ide  leadership  for  the  enforcement  of 
these  requirenK3nts«    There  is  a  lack  of  direction  as  to  what  constitutes 
discriminatioa  and  how  it  should  be  eliminated.    As  ^  result^  neither 
Federal,  off iclols  nor  the  recipients  of  their  programs  have  fully  under- 
stood the  natuare  of  tlieir  duties  • 

II.  vEach  individual  office  lias  been  left  to  set  its  own  priorities. 

•      -  \ 

During  th^'pasS::  few  years,  dedicated  staff  in  a  number  of  Federal  agencies 
have  tried  hard  to  establish  viable  equal  opportunity  programs »  but  for 
the  moat  part  t=hese 'efforts  have  floundered.   AgencTes  have  engsged  in  many 
ineffective'  taaaki^,  ranging  from  providing  technical  assistance  for  the  ,\ 
establishment  of  pro  forma  eoipiloyee  grievance  procedures  to  drafting  weak 
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'guidelines^ for  affirmative  action' plans*   Frequently,  however,  these 

agencies  have  neglected  their  principal  duty  under  Title  VI  which 

is  to  ensutS  nondiscrir;^nation  in  the  services  offered  by  the  pro*- 

grams  they  fund.   They  must  focus  upon  more  than  siiaply  their 
•  *  *"  ♦ 

♦  recipients*  employcfent  practices  as  important  as  ^hat  subject  is.  *>lore- 
ovcr,  in^the  area  of  emplo>taont  agencies  often  create  their.,  own 
standards  and  ignore  the  legal  principles  established  by  Federal  agencies 
with  primary  respVnsibility  for  equal  ctaployment  opportunlLty. 

In  the  aggregate  these  compliance,  prograt:^  have  h^ld  out  false 
promises  for  the  many  minorities  and  worsen  who  have  been  frustrated 
in  their  attempts  to  participate  in  the  benefits  of  federally<*a8sisted 
programs.  ^  ^ 

A*,  Federal  agencies  have  not  supported  the  effective  utilira-  ^ 
tion  of  Title  VI  staff  and  have  not  been  fully  responsive  to  the 
 1_  recommendations  of  Tf  Hp  Vt  strrtff        enfnrcc^^nf  ^fitf  on^.„.^_^ , 

B.  The  Title  VX  offices  of  Federal  agencies  have  not  made  full  use 

of  State  resources  available  to  them^for  ensuring  compliance  with 

*       »  * 

K    these  requirements •  .  '  * 

C.  Federal  agencies  do  not  collect  or  vcquij^Si^Qit  recipients 

% 

•Hh    to  collett  sufficient,  apptiWrlate  data  necessary      measure  the 

distribution  of  benefits  of  federally  assisted  programs  to  minorities 
]^  or,  where  applicable,  to  women.  * 

p*   Host  agencies  receive  few  Title  VI  co:5plaint8,  often  because 
the  public  is  not  aware  of  the  protections,  of  Title  VI  or  of  the 
right  to  file  a  compliant  wb^n  those  protectiona  have  been  violated, 
and  the  little  complaint  processing  which  is  required  has  too 
frequently  been  slow  and  incoaplcte. 
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£•     federal  agencies  conduct  far  too  tcu  pteaward  and  postavrard 

tevlfevs,  and  thos§^whlch  are  conducted  tfs^  to  be  superficial 

because  Federal  agencies  have  not  developed  adequate  tools  for 

Beasurlng  nondiscriolnation* 

Where  Title  VI  violations  are  uncovered,  they  often  QiPSi^ 

*** 

not  adeqaaTely  reoedied  for  reasons  such  as  the  failure  *f  ^ 
Federal  agencies  to  proiaptly  notify  the  recipient  of  its . 
findings.  Federal  agency  acceptance  of  the  recipients'  excuses 
and  rationaU^atiorfs  defending  the  violatrio:ns»  protracted  and 
unproductiyc  negotiations*  and  reluctance  to  use  sanctions. 


it 


7./ 


FI!n)ll»6S  Mm  COlxCUiSlDtiS 


'  -  -        Dap* tnsonc 'Of  Agriculture  (USDii) 
/     Exc^erislorn  Service,  (ES) 

I*   Itxe  Extension  Service,  which  is  oha  of  seve^^l  conscituent  agencies  m 

*  the  Depart!=ont  of  Agriculture^  aerve*  aa  th«r  eduijatioa  arn  of  the  DepartxscGt, 

2.  There  arc  a  number  of  prohibiciona  n^imt  diaCTliarcation  by  reclpicnta 
of  Extenaion  Service  funda* 

a.  TicIs^^VlW^che  Civil  Rights  Act  of  1964  prohibits  dlscrinlnatlon 
on  the  has  la  of  race  or  ethnic  origin  in  federally  assisted  progracs, 
including  those  operated  by  the'Extension  Seirvice^ 

b.  *  A  l?5Ll3DA  regulation  prohibiting  cc^jlojoent  discrlni^tion  oo 

•  the  baaia  of  raca^  national  origte,  religion,  or  sex  iJR  State 
extension  prograsai  requires  5tatiia  to  adopt  an  equal  cs5>loyDcnt 

*  opportunity  progran,  including  a.statesent  of  policy  endoraing 
the  prohibitionTiTproccdar**  to  enforce  t^e  policy,  and  a  Syatea 
for  handling  co5T>laintQ#  •*  ' 

c.  This  Co=ni8Sion  believes  that  Title  IX  of  the  Education  Ancndnen^a  . 
of  1972,  which  prohtblts  sex  discritilnatton  In  federally- 

,    funded  education  progr^rs,  applies  to  all  ^ate  extension  . 
pro^;ra^3.    Although  It  has  been  rare  than  three  years  alnce 
Che  paasase  o£  Title  DC.  USDA  has  not  yet  detemlrcd  £or 
..ttse\£  Che  excen.t  to  which  It  applies  to  I'SDA  progra-^a  and 
'  has  not  cop'iulted  with  the  DcpartnenC  of  Health,  Education, 
and  Kelfare,  the  Federivfc' agency  with  pri'!:ary  Tttlt:  Vf,  reiipon  ablltty. 

3,  frJidcqtutc  staffing  and  poor  organizational  dcructurc  hive  hs-^petcd 


USUA'a  Tide  VI  progtan.  ,  —    -     1  ' 

a.      Titlft  VI  enforcement  rosponsiblUttes  at  USDA  are  distributed  asang  a 


erIc  - 


number  of  officials  and  organizational  units.  Including  the  Assistant 
Secretary  for  Administration,  the  Office  of  Equal  Opportunity  (OEO), 
.    the  Office  of  A^udit,  the  Office  of  General  Counsel,,  and  the  Civil  • 
^  /  Rights  Compliance  Staff  of  the  Extensidn  Service.    There  is  inadequate' 
coord^haation  among  these  units* 

.  ^^^'^  OEO  had  been  without  a  permanent  director  for  more 

than  -a  year*  '  .     "  * 

c.    Although  tSDA  does  not  know  the  number  of  wrk  ;^?ar5  all^oi  J^ts  units 
devote  to  Title  VI,  ^op^  staffoare «oVerworkpd  and  unable  %o  complete  all 
the  work  necessary  for  a  full  Title  VI  compliance  pro'gram. ' 
4.    Under,  the  Secretary's  Memorandum  No.  1652,  Supplement  No.  1,  each  US0A 
constituent  agency  ^s  required  to  collect  racial  ^d*  ethnic  data  to 
measure  prdgress*  in  achieving  e^ual  feppottunity.  ^0 
r        a.  \  the  l>iggest  deficiency *xrf  USDA's  data  requirement  i^.  that  it 
does,  not  'call'' for,  the^  collec£ion  of  data  on  the  basis,  of  sexv 

'  ^  -      -ir      '  •  .  ^      \  \ 

b.  Compliance  reviews  conducted  by  OEO  frequently  in4icat^  that 

^  ,     the  data  maintained  by  USDA  recipients  are  inaccurate*  ^  %  * 

c.  USDA  has  publl^;hed  repoirts  on  the  number  of  all(j9rities  particl-  ^ 
patlng.in  the  programs  it  funds,  but  the  most  recent.,  report  is  from 

»      1973  and,  therefore,  obt  of  date  ^nd  contains  •^itairfflcient  data  for  an 
^  evaluation  of ^the  partidipatloft  figures.  - 
In  fiscal ^year^  ^1974  and,  1975  ^torabined,  USDA  received  only  three  ' 
complaints  regarding  the  Extenftj/rt  Servloj^.    No  action  was  taken  oa  one 
of  th'e  complaints,  which  wa'sTlodged  against  a.  county  extension  service  iii 
North  Carolina,  due  to  litigation  involving  the  North  Ckrolina  Cooj)erative 
Es^tensxon  bervice*    Although  an  investigation  of  a  second  complaint  was 

^       ■    '  ■/  '" 

supportive  of  ..ne  complainant  s  allegation  of  racial  discrirainati^Qn  in  4-H 
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*programs»  the  Extension  Serv^pe  has  not  recommended  a  resolution  of 
the  laatter, 

6»,*  As  a  reaalt^of  d,lawauit»  Strain  v,  Phllpptc  (331  f*  Supp*  836 
(M.D,  Ala,  1971)),  iti  yhlch  the  Federal  court  found  discrimination  in 
.  the  Alabama  State  extension  program,  tJSDA  developed  a  model  a£f Icmatlve 
action  plan  to  c^aBure  equa^  employment  oppoi*tunity  for  minorities  an* 
women  in  $tate.  extension  ptograms  and  to  ensure  equal  opportunity  for. 
minorities  in  services  provided* hy  the  State  extension  programs* 

a*     The  model  plan  does  not  requir|it  a  vork  force  analysis  to  determine 
if  there  are  fewer  women  or  mlnoritlps  employed  in  each,  job  category 
dtan  would  he'^^ected  by  their  availability  for  the  job,  the  setting, 
of  xiumei;i«;^  goals  and  timetables  to  remedy  any  underutilization,  or 
the  validation  of  et&ployee  selection  criteria  to  ensure  their  jobj 
relatedn^ss.  *  , . 

b.     USDA*s  model  plan  does  not  cover  se>^  discrimination  in  the  area 

of  services.  .  ^  ' 

^     *  ■  •  *  "      *  ,  — ^/ 

c*     The  most  serious  limitation' of  the  model  plan  with  respect  to 

* 

services  is  that»  where  data  reveal  segregation  or  underrepresentation, 
the  plan  doe6  not  require  a  comprehensive  analysis  to  Identify 
barriers  to  participation,  nor  does  it  reqidfe  nupser leal, goals  and 
timetables  to  Increase  minority  participation. 

d.     A^review  of  several  approved  plans  revealed  many  inadequacies • 
7.    In  1965,  OSDA  audits  of  Extension  Service  programs  showed  that  civil 
rights  violations  were  blatant  and  widespread,  and  audits  in  1967  And 
la  1973-74  produced  similar  findings*   *  .        ^    ,  ^ 

a.     The  1973-74  audits  were  conducted  with  ^he' understanding  of 
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OEO  staff  thAtf  if  thevt  der^onsttated  noncompliance  with  Title  VI, 
sanctions  vould  be  proniptly  inij:,iated^* 

hn   Aiaon&  the  failings  of  the  1973-74^audits  ^uere  that  they  did  not 
<1)  e^oss- tabu  late  ail  dataJiftace.f  ethnic  origin,  and  sex,  (2)  consider 
ali  Mjor  mU^pit^^       iti  each  State*  and  (3)  fully  assess  the 
qualit^'^f services  provided  to  cdLnotities  and  nonmiuorities. 
US0A  determined  that  about  one-third  of  the  States  audited 
^  were  in  substahtial  ^nonjejoptpliance  with  the  law  and  that  all  other 
States  needed  to  take  soina  corrective  action^ 
6^    If  USDA  finds  noncompliance  with  Title  VI^  and  its  recipients' tRf  not 
elliatoate  that  non-on^liance  voluntarily,  USDA  can  defer  funding,  tertainate 
funding,,  or  refer  the  matter  .to  the  Department  of  Justice  for  civil  action^ 
a*    USDA  has  never  deferred  funding  to  a  State  extension  program;  and, 
in  the  abs/sncft  of  a. private  suit,  it  has  neycgr^raade  a  referral  to  the 

Department  of  Justice*  ' 

^^^^  "  / 

b.    Instead,  USBA  has  repeatedly  provided  noncocq)lying  recipients 

»    .  t, 

with  new  procedures  for  achieving  coixrpliance,  thus  extending  the  time 
during  which  the  illegaF  practice  is  continued* 

va*   The  end  result  of  the  failure  of  USDA  to  impose  senctiops  within 
a  reasonable  time' after  finding  recipients  to  be  in:  ncmcdmpliance. 
is^  that»  although  noncompliance  has  been  documented ^n  State  e;t5^tension  * 
programs  for  over  10  years,  enforcement  had  •been  left  to  private 
citizens  filing  lawsuits  against  State  jJrograms.   USDA  continues  to 
.     provide  funds  for  the  operaf&n  of  disofciminatory  programs  with  the 
complicity  of  the  Secretary  and  other  high-level  USDA  officials.  • 
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FINDINGS  AND  CONCLUSIONS 

Departmeiic  of  Heolch,  Education,,  and  Welfare  (HDI) 
Health  and  Social  Sei^ylcos 


1.  The-major  health  and  social  services^  programs  funded  by  HEW  are 

Hcdicare^  which  provided  medical  insurance  for  older  persons;  Medicaid, 

Hhich  ptroyidea  medical  treatcsent*^for  the  poor;  and  various  categorical 
< 

health  and  welfare  program^.  Including  Aid  to  Families  with  Depenilcnt 
Children,  Vocational  Rehabilitation,  and  Katemal  and  child  Health 
Services* 

2.  The  prohibition  in  Title  VI  of  the  Civil  Rights  Act  of  196«  against^ 
racial  and  ethnic  discrimination  fn  federally-assisted  ,prograins*eKtends 
to  approximately  10,000  hospitals  and  nursing  homes  and  250  State  health 
and  welfare  agencies  which  are  recipients  of  HEH^funds*  » 
3/  HKJ  guidelines  to  assist  its  recipients  In  cociplylng  with  Title  VI 


are  inad^aquate* 


'  -  - 

a*     HEW* 8  guidelines  for  hospitals  and  nursing  hoses,  issued  tn 
Novec4)tfl^r  1909^  <;0ijcem  ftondiscrimination  In  adniissionSj.  services, 
roosi  assignments,  and  ^taf f  privileges,  but  do  not  address  the  \ 
issue  of  the  relocation  of  inner-city  hospitals  to  the  suburbs,  . 
a  problem  which  can  significantly  reduce  the  health  care  services 
for  the  often  disproportionately  minority  inner  city^ 
b.     Al|;hough.UBW  relies  heavily  on  State  health  and  welfare 
agencies,  which  administer  Hediciiid  and  many  categorical 
grant  programs,  to  monitor  equal  opportunity,  in  the  d€tlivery  of 
health  and  social  services •  HEW  has  not  e8tab|.ished  adequate 
guidelines  for  them  to  carry  out  this  function..         ,  \ 


c«   No  HEW  guidelines  instruct  HEW  recii^ients  on  what 

COttSttrwtes  iJcceptable  aE^irmacivi  action,  including  the 

dotting  o£  goalo  and  tiiDctables^  for'^t^he  coxxectlon  of  litle"^ 

vi  deficiencies,  .  ... 

f     d»    HEW  hid 'not  eotablished  guidelines  to  ensure  that  recipients. 

take  into  account  the  needs  of  non-English  speaking  clientele^ 

guidelines  vhlch  vould^  for  example,  set  cxriteria  for  detemiltling 

^hen  it  is  necessary  to  provide  bilingual  services  and  what  types 

of  services  abould  be  provided  ♦  *  • 

«  e«   HEW  has  not  issued  guidelines  concerning  minority  participation 

on  advisory  ccxnmittccs  to  lIEW-funded  programs^  * 

A, .  ^ere  is  no  prohibition  cpoiparable  to  Title,  VI  against  discrimination 

based  on  aex  in  health  and  social  services  programs*   Although 'vojoen  ^re 

beneficiaries  of  a  large  number  of  HEW  programs  ^  HEW  does  not  know  the 

extent  to  which'  such  a  ppoh;Aition  is  rfecessary,  as  it  has  not  conducted 

a  comprehensive  study  of  sex  aiscrimination  in  these  HEW'-funded  prograzns* 

» "  **  * 

5#   l?esponsib£lity  for  ensuring  Title  VI  compliance  in,  IIEW  Fcalth  and 
•  *'  - 

social  services  programs  lies  with  the  Health  and  Social  Services 

Pivision.of  the  Office  for  Civil  Rights  (OCR)  and  Health  and  Social 

Services  Branches  of  HEW*8  10  regional  of  ibices.    As  of  June^30,  1974*  HEW 

allotted  81  fulltlme  professional  positions  to  Title  VI  compliance 

activities 'in  the  ared  0f  health  and  social  services •  ^  / 

6#    In  fiscal!  yeot  1974,  HEW  received  about  SQO  compllants  against  State 

agencies,  hospitals,  nursing  homes,  and  other^HEW  recipients. 


«*    Investigations  conducted  in  four  regions  tended  to  be.  iCjEj^^on- 
ebly  thorougtii  frequently  u«<?uvuilug  Uiscriwlnation 
^   resulting  in  cor^rectioa  of  the  alleged  violation* 


b.   In  June  1975 1  HEW  propoaef^Jto  abandon^  the  guarantee  that  ^ 


/ .  7 

indlHdual  complaints  will  be"  investigated  and  t*b  conce^^r^te  , 


\  on  identification  all*,  correction  of  systemic  dlscrtolnation,  a 

*  *  "         .         .  •  ' 

radical  change  from  ourren):  proceduriss«   These  propo^^d  pro* 

'\^cedures  could  have  a  serious  negativ^  impact,.  * 


7»  HEtf  has  periodically  collected  comprehensive  data  hospitals  fnd  * 
nursing  hooes  on  t*he  race^^feid  ethnic  origin  of  patients^^.  stsiff,.  and  popu- 

lation  served,  but  has  not  collected  comparable  racial  Mnd  fji^hnio^'data 

-  :  .  ... — _J^^.  ' 
from  Stfat^  agencies  on  a  nationwide  8'eal4#  *  ;^;V 

$^   Prom  I9j68  through  1974/  i  principal  OCR  corop*ianc6  acJttvit^  in  the  area 

Of  health  and  social  pervicei  was  an  evaluation  of  tl|i  structure  aqd  pi;o- 

cedures  of  25a  &|ate  agency  pondiscrimlnaticm  prograc^,  cov|i:iilig  aiich  _ 

matters  as  .dissemination  pf  Title  VI  i^fonnaticn^  training  of  SUte  agency 

«...  ....  ....^e.'. 

and  welfare  facilities «  .^^-v  *     '   ;  '      •  . 

a#   These  State  agency  reviews  generally  did  not  attempd  to  determine 

.whether  ][{£W-*funded  health  and  social  sepd<;e .pzjograms  were  being 

\*      ■        -  . 
operated  without  racial  or  ethnic  discriminati<|h#    ,  » 
.  •  ^  *    '  '      c    . '  «^     !  * ' 

b«    In  recenjt  years,  HEW  condupted«  compliance^  reviews  of  only  a.  small 

percentage  of  hospitals,  nursing  hones^,.  and,  other  he^nlth'^related 

facilities,  essentially  relying  on  State  agencies^  to  fu}fHl  thl^ 

«~ -ras^onsifiillty.    However,  State  "agencies  often  failed  to  ssohduct 

compliance  reviews  of  these  instltut:ions,  * 


lb 


c.   In  1374,  Itew  conducted  10  field  reviews  for  the  purpose  of 
determining  if  ItEtf-futjdedl  services  reached  cjinorities  on  an 
equitable  basis •   The  reviews  vere  designed  to  serve  as  a  proto- 
type  of  tnd^pth  compliance  reviews  to  replace  HEW  State  atgency   .  .^  ^ 
reviews  and  its  liiaited,  re  views  of  hospitals  and  .nursing  hopjes* 
9*    In  the  course  of  its  State>  agency  reviews^  1IEW  discovered  numerous 
instances  in  which  recipients,  failed  to  execute  Title  VI  .properly  in,cludingj 
state  agency  staff's  having^a  fundataental  laclf  of  understanding  of  Tide  VI; 
State  agencies  providing  funds  to  local  offices  which  nvaintained  segregated 
facilities;  and  hospitals  and  nursing  hotties  operating  with  discriminatory 
admissions  policies. 

a.   Where  HEW  discovered  Title  VI  violations,  it  generally  made 
,    rccoiaacndations  to  the  recipient  for  correcting  thcift,    HEW,  however^ 
sometimes>^|nf 0«ni>ed  the  recipient,  that  it  was  in  compU^ce,  with^yt 

adequate  p^dof  thajfc  its  recoaHiicwdations  had  been  adopted*.  '  •  .  ' 

•  >  ^        ^  *■ 

bt    HEWis  follow  up  to  ensure  that  recipients  honored  their  commitments 

to  institute  corrections  has  ofEfcn  been  inadequate-  . 

lOji    Where  discrimination  and  noncompliance  with  title  yi  is  .discovered  by 

HEW  which  cannot  be  resolved  voluntarily,  IIEW  may  initiate  administrative 

action' against  the  recipient  by  suspension,  termination,  or  refusal  to 

graht  or  continue  Federal  financial  assistance,  or  it  may  refer  the  laatter  . 

to  the  Deparliient  of  Justice  for  corrective  action. 

* 

"   a«   When  confronted  with  recipients  who  are  unwilling  to  correct  Title 
VI  violations  in  their  pro-ams,  HEW  sometimes  spent  iiaonttis  ^or  even 
years  in  negotiaitions*  f ot  cc^pllancef  —        ^ ~ 


b*  '  'Sh^Mt  negotiafcipna  have  not  always  Ti^ea  successful,  allowing 

a  *ttu»jb6r  of  viotafiions  to  cont4«««H  —    '   r 

*-* 

c»   HE»  has  failed  to  use  Its  full  powers,  to  require  prompt 
corri<tion»  As  of  Jaiiuary  1975,  (l)  there  were  no  outstanding 
orders  terminating  HEW  assiscance  to  recipients  «of  health  and  social 
service  prograois;  (2)       funds  were  deferred  to  only  one  recipient, 
and.  this  deferral  had  occurred  only'  after  the^recipient  had  volun-'  ^ 
Warily  withdrawn  from'HEW*s  program;-  and  (3)  HEV  had  referted  no 
cases  of  discrimination  to  the  Deparjnnent  of  Justice  for  civil  action* 
d,  Vas  a  result,  ilEKf  continues  to  provide  Federal  funds  to  :^acilitles 
whf ch  are  in  violation  of  Title  VI,  even  though  it.  has  known  * 
about  the  discriminatory  practices  of  these  recipients  for  several 
years*  *        \     '  *  »    ,  , 


4         '  ... 
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.  .     FINDINGS  AND  COSCLUSIOHS 

Departfflctft  of  Che  Jntetlor  (USDI)       •  • 

1.  Th?  Deparciaent,  of  the  Interior  opjera tea  several*  assistance  programs 
including:  grants  to  State  agencies  for  the  acquisltloji  and  development 
of  outdoor  recreational  facllitie^^  loans'  t;o  Irrigation  districts  for 

,  planningt  constructing^  and  Improving  irrigation  *and  water  distribution     *  * 
Systems;  grants  for  tTie  preservation  of  national  historic  sites;  and 
funds  for  youth »work  cxunps*  I         .  , 

2.  Racial  and  ethnic,  discrimination  is  prohibited.  In  these  programs  by 
Title  VI  of  the  Civil  Rights  Act  of  1964,  and  USDI  is  responsible  for 
gnsurlng  compliance  with  that  prohibit^^en*  - 

a*     Before  fiscal  year  1974,  ,  USDI* s  Title  VI  prograa"  concentrated 

only  on  nondiscrimination  in  outdoor:  recreation  programs. 

b.     During  fiscdl  year  l97/»,  USDI;greatly  expanded  Its  focus  to  . 

determine  the  civil  rights  implications  .of  a  number  of  other  p^rograms 
.       and  to  study  the  possible'' ways  in  which  discrlniinattion  might  occur 
/  in  these  programs*    However,  USDPs  administration  of ^  these  programs 
^    Still  does  not  fully  ensure  that  the^  interest  uf  tiitlTOyities  and  women 
^      arc  taken  into  accoi^t,  as  U^lil  has  not  develoj^ed  guidelines  requiring 

civil  rights  considerations  lio  be  incorporate^  into  m^ny  programs  where 

minprlty  nee^s  are  often  i^orjsd  or  overlooked* 

3.  Title  VI  does  not  prohibit*' discrimination  based  on  sex,  and  So  in  Marclt 
1973  U3DI  promulgated  a  regulation  prohibiting  discrimination  on  the  basis 

/  4 

of  sex  in  Its  federally-assisted  programs*  ,  ^  ^ 

a.  USDI^s  investigation  of  compliance  with  this  prohibition, has  focused 
primarily  on  advisory  boards  and  employment*  in  outdoor  recr^tiw  systems 


K   USDI  has  not , concerned  itself  with  sex  segregation  iri"«port»  " 

events  held*in  the  park  oysttos  it  funds  or  with  use  of  facilities 

-  hx  groups  which  restrict  their  nierabership  to  only  one  sex. 
-     #  *     /       '  '  ^  -  . .  f  *  ' 

*  74#    USD!  required  affirmative*  action  plans  concerning  recipients  *  employ- ^ 

roent^  but  it%  guidelines  for  the  content  of  these  plitns  are  inadeqnktf** 
In  addition,  USDI  does  not  generally  review  the  recipients'  pla^s  except 
in  the  course' of  c<Sapliance  reviews  or  complaint  investigations,  and, 
/  qvcn  then,  i'c'does  not  approve  oxr-^diW|^prove  them, 

5.  During  the  course  of  the  investt^ion  of-diis  report,,  it  was  especially 
.evident* that  ttje  Tl*tle  Vl -staff  of  USDl*s  Office  for  Equal  Opportunity  (OEO) 

are  dedicated  and  have  tried  -hard  to  estal^llsh  a  model  Title  VI  office,  but 
hav6  Inadequattt  status. for  ensuring  that, Title  VJ  is  fully  executed  arid 
are  too  few  to  carry  out  all  of  their  Tltle^Vl  objectives.   ^  . 

6.  As  required  by  the  Offide  9f  Hanagement  and  Budget  in  Circular  Arl02, 
all  applicants  for'Federal  asristance  ai?^  required  to  sijpi  a  fi^oittse  to 
comply  with  Title  VI.  • 

a.  Circular  A- 102  does  not  require  the  applicant  to  promise  iion*» 
discriioination  on,  tTie  basis  of  sex,  although  se)^  discrimination  is 
prohibited  by  USDI  regulations,  .        <  .   ^       •  - 

b,  -  Although  the  applicant  is  required  to  pjrxjmise  to  refrain  from 
employment  discriminaftion  in  the  case  of  nonconstruction  grants,  fche 
assurance  does  not  cover  all  areas  of  employment  discriminAtion  which 
USDI  believes  ^it  prohibited  by  Title  VI, 

7*    USDI  lias  recognized  the  responsibility  for  t>«rforming  preaw^ird  reviews  in 

order  to  determine  the  Title  VI  compliance  status  of  an  applicant  prior  to 

*  » 
the  award  of  Federal  financial  assistance*  \ 
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USOI  designates  lor  peiwatd  reviews,  which  ate  ifeisencially 
."   doalTaiklits,  air¥pplicanc«  applying  for  Federal  flwinclal 

*a88i«taace  o£  $50Q,000  or  more^  applicants '«ho  have  not  conqplied 
"with  its  eivl^l  ti^ta  recoBroendationa*  and  applicants  who  have 
previously  discriminated  agaliUj.t  persoM  on  the  grounds  of  race^ 
color,  sex,  or  watlonal  •origin**^ 

b»  A  proposed  draft  of  procedures  for  ySDI*s  compliance  proglwra  would^ 
*  have  required  applicants  for  USDI  assistance  to  submit  H  report  of  how 
*     Bittox?4tlep  would  he  affected  l?y  any  land  acquisition  process  involve 
grant;  a  report  of  how  tainoritles  would  be  informed  thali  pro- 
«r„  op.r."«d      .  nc„ai,c.l.i^..r,  ^«M.„,  r^lal.,  ethntc. 
and  sex  data  on  the  iDembers  of  any  advisory  comnlttecs;  and  information 
on  action  takdn  to  involve  minorltjr  citizens  in  all  phases  of  the  pro^ 
gram?  but  these  requirements  were  .not  included  in  the  final  procedures • 
8,    USDI  requires  that  appHicarfts  and  recipients  collect^nd  maintain  data 
showing  the  pxtent  to  which  menibers  of  minority  groups  and  women  partlci-p 
pate  in  federally  assisted  progratos, 

USDI  requires  that  data  he  collected  only  on  a  visual  basis  and 
requires  that  patk  visitors, be  identified  as  '/minority"  or  "non- 
minority"  but  not  as  American  Indian,  .black,  Spanish  speaking  back- 
ground,  Asian  American,  or  other. 
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^b*   USDI  procadurcip  provide  no  detnils  for  data  collection  and  no  « 
aafeguatdfi  «8  to,  their  acpuraoy*.  r 
9«'  USD!  procedures  provide^  for  accepting^  procea8|.ng^  and  resolving 
i^omplalnta  by  the  State  or  USDI  regicmal  program  ataff;  axAI  thusj 
Title  VI  cooplainta  liave  been  received  by  ^€eO« 

a»  Althou^  vltete  U3DI  li  diaaatiafied  with  comptaint  handling  it  can 
aaauae  Juriadiction  over  the  complaint^  USDI  haa  not  alvaya  uaed  this 

authority jii%£a]:^ceaaai^«    x  -     '  \  <   

b^   Getierally,  T/SDI  baa  ac^i|^d  respluttlxma  rMched  by-  the  pajrtiea 
.^  i.*   involved  ^thout  majcing  an.  mtI.^  tifi  determine  if  the  cooh 


.^^Atlqp  fy>  detfcrmi 
^  jpttiint      lect^  a  larger  i>attei^'  6f  '^iiQrimimtion*   .       ^    ^  < 
10/  in  1?73  USpX  requeated  that  State  park  brochurea  include  lllt^atrationa 
minority  purticipation  to  encourage  nondiscrinXtsatory  u^e  of  all  iacili«» 
tl...       0»I  a^d  not  .  ^  invelgiti^  to  ietoralne  « 

Stflitea  adhered  to  their  promlaes  to  ccjoply  with  this  requests    In  addition, 
USDI  has  not  required  the  use  of  illustrations  of  sexual  integration  of 
activities  *^hich  have  traditionally  been  all  s»ale  or  all  female. 
11»  ^^In  1974  tISQI  conducted  113  postavard  onaj^te  cocopliance  reviews  to 
determine  vhat  title  VI  probleme  occur  in  USDI** funded  programs  and  how  best 
to  flarahalX  USDI  resources  to  enaute  Title  VI  coopliance^ 
^    a«   As  a  result  of  these  revievS;^  USDI  made  recommendations  for  the 
ijf^roWt^^nt  of  most  S^te  programs^  for  example:    to  establish  a 
system  for  collecting  and  reporting  racial  and  etfijiie  data  on  bene* 
I  ficiariea;  to  increase  employment  oppoj^tunities  for  minorities;  to 
involve  minority  coonunities  in  the  ^planning  process;  and  to  ensure 
'  that  State  park  systems'  brochures  and  booklets  illustrate  nondis- 
criminatory  pi^tlcipation  in  recreational  activitiea« 


b.   USDI  reports  that  States  bayc^jjonerally  agreed  to  adopt  its  '  * 

rcco5*«ndafcions,  and  it  has  not  cfeirminated  £uads  to  any,reei^cnt. 
'      *  *         ^         *  *  ^     ^  *  -  '  ' 

Ct    Ift) til* recently,  however,  USDI  conducted  few  followup  reviews  t» 

*  '        \^  •  .  ^ 

ensure  that^its  reco^.n^lations  were  carried  otit^and  rarely  required 

progress  reports  of  ^  State/ s  Implcjaentatipn  of  its  recoroendations/ 


\ 
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I'K   -V5  FILINGS  AND  CCg^CLUSIglS  .   /  ^ 

,f-  '  ^'-^  *    "  '      '   ,  / 

*  "y^*      y  /  rs/<t5^rtKsent  of  Justice  (DOJ)  / 
IJicif  ^^^  Adxaiaiiitratioa  (tEAA)  / 

!♦  The  t^w  Ettforc«aent  Aasiftance  Adaluisfctatlon  prwidet  afsistifa^ 
Jl^d  suite  ind  local  govorroents  to  reduce  crltae  and  juvonUc  delitxquency 
and  to  improve  criminal  juacice.  Both  Title  VI  ot  the  Civil  Rlshta  Act  of 
1964  and  the  Ooaibua.  Criat  Control  ajid  Safe  Streetf  A<xt  of  1968  m  aacnded 
Jherelna^t^r  refe«ed  to  as  the  Crin^  Control  Actl  prohibit  ditcrialitiation 
on  chetgroua^i  of  race,  col^r>  and  national  origiA  eenricee  provided  hy 
thoia  progr#bi«  .  ^  -    '        ^  *^  ' 

a^.  The  Crliae  Control  Act  alto  prohibicf  «ex  diacrimljMltion  in  eervlcee 
provided  by  iJEAA-^fujsded  progr«af  •  ;  *     ,  *  - 

,  b*   In^dition,  the  Crtee  Control  Act  prohibits  all  eaplpysacnt  dii*» 
.  criaitoition  bwecl  on        r«ce,  and-^thnic  origin  in  EEAA-funded  ptdr 

^»   lEAA  baa  a  niosber  of^re^I^ions  and  guldelln^s^  detailing  bow  nondis- 

crimination  is  to  be  implctsentod  in  I£AA«*funded  prograoa,  but  the^  aua  total 

of  theea  regulattohi,  ai  tepleaaented,  i«  Inadf^uate*     ''^^  % 

a*   lEAA  has  not  issued  rtgulations  for  court  syst<^  rec^viag  I£A^ 

assistance*   USAA  civil  ri^ts  sftaff  ^oubt  thit  1£AA  has  adeguate  ^ 

authority  ,to  ^isi^e  such  regulations,  but  have  not  requested  a  defini- 

diva  (H>^i<^        lEA/^'s  General  Counso^  or  OOJ^s  Civil  Ri£;ht8 
^  \  *       *  • 

Diviilon,  -  • 


"b\     AtthDUgh  TQiorer  than  a  year,  and  a:  haH  itas-elapsed  -sitiee  t-he 
passage  of  the  Crime  Control^Act,  LEAA  has  not  Issued  Implementing 
regulations,  leaving  recipients  with  no  gtildance  as  to  how  t6  comply 
with  the  act's  prohibition  against  sex  discrlmination,C nor'has  LEAA        .  ^ 
aclcnowiedged^the  full  scope  of  the  act's  prohibition  against  employ- 
ment  discrimination,  . 

c*  "^LEAA  has  provided  no  guidelines  concerning  assistance  for 

-^bBnef±c±arlw^hp-'d6-not  -speak  English.  .   

d*     One  LEAA  guideline  states  Ithat  f ailxire  to  appoint  "otherwise  ^ 
qualified'*  minorities  o^jfomea- to  advisory  boards  would  constitute  a^ 
Title  VI  yiqlation,  but  LEAA. staff  have  no  plans  to  mohitor  this  Ruldellne. 

An  LEAA  guideline  prohibits  recipients  from  ^sing  height  as  a  criterion 
for  selecting  or  assigning  ec^loyees  where  such  a  criterion  tends  to  dis- 
criminate against  women  or  minorities,  unlesa.the  recipient  can  demonstrate' 
that  the  criterion  is^^ob  related^  but  LEAA  .has  Instituted  no  regular 
monitoring  of  compli^^ce  with  this  guideline.     ^  ^ 

f.     LEAA*s  equal  employment  opppritunity  guidelines,  which  require  certain 
LEAA  recipients  to  establish  equal  employment*  opportunity  programs  (EEOFs), 
are  the  core  pf  its  equal  opportunity  -activities.  "   *  ' 

(1)  To  supplement  its  own  requirements,  LEAA  has  Included  the  Equal 
Employment  Opportunity  Commission  (EEOC)  guidelines  in  its  Equal  " 
Employment  Opportunity  Program  Manual,  but  LEAA  has  not  formal-ly 

s notified  its  tecipients"i;hat  compliance  with  EEOC  guidelines  and 
standards  set  -forth  in  EEOC  decisions  is  mrndatory  and  LEAA  doe^ 
not  require  that  the  EEOPs  include  goals  and  timetables  to  remedy 
past  discrimittatiori.  '     ^  ^ 

(2)  LEAA  does  not  generally  review  the  EEOPs* 
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3»    tEAA,  the  Equal  Engjloyment  Opportunity  QtmsLLssion^  and  the  0££;ic<^ 
Revenue.  Sharing  have  overleRplng  respomilbility  for  equal  empli^sraent 
opportunity  ^in  State  and  locjil  govemnjcnt  law  enforcement  programe;  and, 
tHua,  there  is  a  need  for  coordination  among  thets,    3ut  LBAA  has  not  astreed 
vith^  the  other  two  agencies  upon  a  tmif ora  standard  of  coe^llance  and-  * 
inft«wation  sharing  has  bean  inadequafce,^  ' 
4.   The  Office  of  Civil  Right* 'Coopliance  (OCRC),  responelbie  for  eneuring 
civil  rights  compliance  by  l£kk  recipients  has  a  fulltiije  professional 
staff  of  16,  an  increase  of  8  persons  since  irdd-1972,  but  not  all  OCRC  staff 
menders  work  on  Title  VX  and  the  staff  else  is  still  inadequate  in  cocnparison 
to  iXAk^B  civil  rights  responsibilities • 

,5*   Each  State  Wanning  Agency  (SPA),  the  principal  lEAA  recipient  at  the  State 
level,  must  sign  an  assurance  to  I£AA  that  It  will  undert^  civil  rights 
ooaapllance  actlvitljes*  /  '  /  ' 

a*   Training  of  SEA  staffs  has  been  insufficient^ 

b^   lEAA  has  not  adequately  monitored  SiSA  activities*  '    -  J 

c.   IJEAA  has  not  required  SPAs  to  review  fo^j  approval  all  subgrantees* 
ftqual  Boployment  Opportunity  Plans,  and  undertakia  coctplaint  Investl** 
gations, 'conduct  cc^ixpliance  review*  of  subgrantees,  or  collect  and 
review  data  on  subgrsntee  activities,  although  as  of  July  1975,  It 
had  plans  to  do  oo. 

In  June  1972,  lEA^  directed  almost  8,000  police  agencies  to  complete  a 
quest;lonnaire  on  their. employnent  practices;  but,  as  of  Hatch  1974,  barely 
more  than  half  had  complied,  and  1£AA  had  not  taken  any  action  against 
nonrespondents« 
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TMk  ^lacontlaued  this  questiomiaire  and  intends,  iMtead,  to 
rely  upon  EEbC  daCA^  J>ut  the  tE^C's  eii?>loyjiient  cafcegorica  arc  of  ^ 
limited  use  in  analysing  police  departiaa|it  employments 
c*    In  order  to  monitor  cojommity-basci  correctional  faeilitiea^ 
J£AK  drffted  a  questionnaire  which  originally       to  'Se  distributed 
by  ffiid-i972,  but  as  of  F^brujiry  1975  it  had  not  blen  finalized.  In 
draft  form  it  Failed  to  cpvci'  services  ipwssndwtlsy^  xmrrmc^ 
y     subcontractors,  racial  and  ethnic  patterns  in  sentencing,  disciplinary  ^ 

■9 

actions  aivi  si>ecial  privileges,  or  parole  procedures, 

# 

7«    In  October  1973,  lEAA  commenced  a  program  of  onsite  pj?eaward  cocipliance 
"   reviews,  but  this  program  does  not  cover  block  grants— ^general  purpose 
'  grants  to  SPAs"Which  comprise  the  vast  bulk  of  lEAA  8t«nts# 
8»   Although  lEM'has  thousands  of  recipients,  OCRC  conducted  only  18  post- 
award  compliance  reviews  -from  the  tlma  of  its  creation  in  1968  through 
January  1975  and  at  iSist  14  of  these  were  completed  before  July  1973,  while 
only  or)!/a  Wi|8  cocopleted  since  Hay  1974. 

a.  OCRt's  coc?)liance  Veviewa  emphasize  minority  employment,  ^equently  

t^.the  exclusion  of  services  and  female  employment.  ^ 

b.  lEAA  did,  not  sufficiently  analyze  the  information  it  colJected  and 
it  did  not' gather  all  the  information  it  needed • 

c.  Despite  th^  apparent,  frequency,  diversity^  and  severity  of  civil , 
rights  problems  uncovered'  in  the  reviews,  UBAA  made  no  findings  of 
noncompliance,  and  its  recoms^endations  were  not  sufficiently  forceful. 
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d«   After  I£A&  luui  vortced  hmrcl  to  obtain  a  recipient's  c6nBaitxden|  to 

achieve  civil  rights  coaxpllance,,  it  often  ^conducts  inadequate  follow** 

-     •  '  ^  ,  '  /  * 

up  to  ensure  that  the  required  actions  are.  properly  taken.     j     ,  — 
9«   Ifike  all  tCitle  VI  agencies,  I£M  has  a"  nun^jer  of  tools  at  its^  disposal 
When  it  finds  noncompliance  by  its  recipients  err  potential  recipients, 
including  fund  deferral,  fund  termination,  .and  referral  to  the  Civil  Rights 
Division  of  the  Department  of  Justice*  '  ;  . 


a*    lEAA  has  not  deferred  funding  of  any  biock  grants  sfttdt  although  OCRC 
states  that  I£AK  has  deferred  funds  in  some^  instances,'  it  does  not  inain-* 
tain  data  on  the  nusiber  of  deferrals  #  ^  . 

b.    lEAA  has  never  tetminated  ftmding  because  l,t  has  a  strong  preference 

/  ^        .  . 

for  Judiciel  rather  than  administrative  remedies 'for  Titrle  VI  violations, 

but  this  bias  ignores  the  potarttial  u£^ctiyeness  o^  the  fund  termination 


reri«dyr''fifSrTf  "ti  not  ^pported  by  the  language  of  IJitle  VI  which  makes 
clear  a  preference  for  administrative  remedies^ 

I 

I£AA  has  referred  only  ;£our  cases  to  this  Civil  Rigl;^ts  Division, 
d*    LEAA  continues  to  fund  jurisdictions  in^wfafch  there  is  prima  facie 
evidence*  of  civil  rights  violations,  diminishing  its  cridibilijty  as  a 
civil  rights  enforcement  agency.  /  ^  "  • 


S 
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FINDINGS  AND  CONCLUSIQ^IS 

Department  of  Labor  ^DOL) 
Manpower  Administration  (MA) 

One  of  the  principal  Jcunctions  of  the  Manpower  Administration  is  to 

provide  financial-  and  technical  assistance  to  State  employment  security 

agencies,  which  bperate 'State  employment  service  (£S)  mnd  unemployment 

'insurance  (UI)  offices,  ■  _  * 

2,     The  l^tle  VI  prohibition  against  racial  and  ethnic  discrimination 

^extends  to  the  operations  of  the  State  employment  service  and  unemploy- 

mcnt  insurance^ offices,  and  in  addition  there  are  oth^r  civil  rights, 

laws,  rfeguilitions,  and  directives  affecting  these  offices.    But  the,/ _  ^ 

Manpower  Administration  has  failed  to  provide  its  staff,  recipients,' 

and  beneficiaries  with  sufficient  guidance  and  Teadership  for 

executing  a  comprehensive  nondiscrimination  program. 

^      a.'  The  Secretary  of  Labor  has  allowed  to  expire  a  1966'order 

Which  prohibfted  sek  discrimination  in  programs^ operated  by  the 

Manpower  Administration.  _  ^ 

i).    Title  VII  of  the  Civil  Rights  Act  of  1964  prohibits  dis- 

crimination  on**^the»ba8is'of  race,  color,  religion,  sex,  or 

national  origin  in  Stkte  employment  service  operations;  and, 

although  the  M^npovrer  Administration  instructs  iXs  staff  to 

^work  toward  compliance  with  tl^  title;  it  has  nob  Incorporated 

into  its  own  regulations  the  compi:ehensive  styindards  for 


^  equal  employineht  opportunit2|r--;^^t       the  guidelines  ahd  deci8io.n8  . 

of  -the  Equal  Boployment  Opporfeyni^  Commission 

The  Compliance  Officerr^Hifti^jS^k,  the  Manpower  Administration'^. 

principal  document  outlining-  its  civil  rights  requirements,^  l^^^^^!*,. 

*'  »  '  ^ 

to  provide  adequate  guidance  yith  regard  to  ensuring  against  dis«¥^ 

criminatidn  oti  the  basis  of  sex  or  native  language*  > 

3*     In  Deceniber  1973^  Congress  passed  the  Comprehensive  Employment  and 

* 

Training  Act  (CETA)  to  provide  funding  for  training  and  work  incentive  ^ 

programsr^  f or  the  unemployed -and  underemployed •  ^ 

.  a«    Evidence  of  civil  rights  noncompliance  in  earlier  manpov^r 
training  programs --such  as;  failure  to  hire  aufficient  numbers  of 
minority  staff,  failure- to  display  equal  opportunity  posters,  lack 
of  equal* opportunity  grievance  procedures,  and  racially  segregated 
work  crews--indi,cates  the  need  for  strong  action  to  ensure  nondis<< 
crimination  in  CETA  programs*  >  * 

b.    CETA  prohibits  discrimination  on  the  grounds  of  raoe,  creed, 

>       color,  handicap,  national  origin,  sex,  age,  and  political 

affiliation  or  beliefs,  but  CETA  regulations  do  hot  make  clear 
what  conTi^tltutes  discrimination  in  CETA-funded  prograqis  and  as.^ 
of  February  1975  DOL  had' pot  Begun  active^ monitgring  of  the 
civil  rights  provision.         -  ^  ' 

4*   '  Responsibility  for  setting  policy  for  and  dVerseelng*  the  Manpower 

Administration's  Title  VI  program  lies  with  the  Division. of  Equal 

J"  ^  * 

Employment  Opportsunlty  (DEEO),  and  responolbility  for  implementing 'the 
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Title  VI  program  lies  with  equal  employment  opportunity  representatives 


(EEORp)  in  Manpower  Administration' regiahal^off ices 


'  •^♦''-sSoth  the  DE^O  and  the  EEORs  Itt^ve  insufficient  mithortty  to  ' 
.    .execute  their  respo^isibilities.   '  ri"^'^    \^  '     '  ^  ' 

•  b .  '  The  «DEEO  has  not  adcgi|4lel^'5teojiiyorcd •tegionitl  ipif ice  fitaf f 

y/   ,  '  .  ^  /  .       "  > 

.  compliance^activities. 

'i^:         *    :  ^    .  .   .  -  ^     "     '  • 

5.     The  Department  of  Labor. has. JLnsJdLtuted^chi^^ 

«       -     ,\        •       ;       ^  .  "  V     •     '  ^ 

System,  one  of  the  more  comprehensive  systems  for  collecting  nationwide 

'oat*      »  Federal/.parogram. 

>a*   ,The  syst^Ki^  provides  data  oh  t^e  labor  force  and  on-unemployment 

and  enables  DOL  to  determine  the  number  of  persons  using  the 

State  employment  services 

bt    This  system  has  rarely  been  u^ed  to  measure  the  civil  rights 
compliance  status,  of  local  oiEfices,  because  (1)  equal  employment 
opportunity  staff  dp  not  lieview  Manpower  Operating  Data  Systcan 
reports  on  a  regular  basis,  and  (2)  program  staff  who  st^udy  the 
data  arc  not  trained  to  use  the  data  for  civil  rights  purposes, 
6*     The  Manppwer  Administration  has  attempted  to  have^the  Slate 
employment  security  systems  absorb  some  of  the  responsibility  for^ 
cnsuridg- Wc.ipient  W  requiring  each  State  to  appoint 

a  Minority  Group  Representative  (MGR)  to  coordinate' Title  VI  compliance 
in  the  locirES'anaui -dffic^^s. .  '    '       ^      '   -  '  ' 
^      a«  .The Manpower  Administration  has  not  made  clear  the  ^duties  of 
the  MGRf»    Thus,  in  some  .States  MGRs  were  virtually ^nonfunctioning, 

• .  ■  8or"  •         ■   •  . 


781 


i 


while ^in  others,  MPRs  investigated  complaints,  conducted  compliance' 
r^xrte^s,  and  p;rov4.ded  .training  and  technical  assistance  to  local 
ES  offices, .  ^        •  ' 

'b,'  '  Thau  eff^t^veness  of  the  MGRs  also  depends  upon  the  araoun^t  of 
time  JJiey  spend  on,  MflfL  opportunity  duties,  the  size  of  tHeir 
>^:aJEfs,  and  the^3^t4pt  of  their  Coordination  with  the  Manpower 


* — ---^^^dbini^tration, 

^c.    Some  MGRs  have  assumed  responsibilities  for  ensuring  nondis- 
crimination  on  the  basis  of  sex,  but  the  Manpower  Administration 
has  nofc-instructed  MGRs  that  these  responsibilitjies  must  be 
assumed,  . 
?•     The  MA  requires* its  regional  equal  employment  opportunity  repre- 
sentatives to  conduct  an  onsite  compliance  review  of  at  least  one 
local  ES  office  in  each  State  in  each  region, 

a.  This  number  ii  far  too  low,  especially  considering  the  great 

]  ^  '  \ 

number  of  ES  offices  in  more  populous  States.. 

b.  Reviews  of  State  UI  offices  are  generally  only  conducted  in 
conjunction  with  State  ES  pffices;  and,  since  there  are  usually 
many  mpre  UI  offices  thSn  .ES  o^ffic^s,  it  appears  Jbhat  most  UI 
offices  will  never  be  reviewed. 

8.     One  of  the  most  critical  shortcomings  of 'tlie  equal  employment 
o.pportunity  programs  of  State  employment  security  systems  has  been 
their  uriderutilization  of  minorities  and  women  as  employees,  especially 
in  managerial  and  executive  positions;' but  the  Manpower  Administration's 


8Q2  _  •         K  ^ 


feeble  efforts  to  Improve  this  deficiency  have  been  fruitless,  as  the 
Manpowe'r  Adnlnlstratlon  has  not  Instructed  State  employment  security  ' 
systems  how  to  set  goals  properly  for  improving,  employment  patterns* 

9.  Serious  violations  of  the ^clvll  rights  of  black  and  Spanish^' 
speaking  fanavorkers  have  been  found  in  the  RuYal  Manpower  Services/ 
unita  of  the  State  eo^loyment  security  systems  vhlch  concentrate  on^ 
agricultural  employment*  ^  ^  * 

a«   Among  thes<^  vicTlations  were  ^hat  minority  farworkers  ^ere 
^  (1)  denied  the  same  counseling,  and^  training  that  the  State 
~     employment  seryice  provided  for  lumminorities;  (2)  arbitrarily 
restricted  to  low-paying  field  work;  and  (3)  assigned  to  racially, 
segregated  hduslng.  '  _  ^ 

*b.   Although  a  court  ordered  DOL  to  stop  participating  in 
federally  funded  State  prografoaa  that  dls9riminate  against  migrant 
farm  workers,  DOL  has  notr gathered  suffi'^^i^t  evidence  to  ensure 
that  the  violations  have  been  corrected. 

10.  ^'HA  has^lled  to  take  the  steps  nec^iisary  to  ensure  the  timely 
correction  of  all  civil  rights  violations.    Thus,  violations  such  as 
failure  to*  credit  minority  Job  applicants  wi^  all  relevadt  experience^ 
entry  of  extraneous  information  such  as  *'A£ro  hair"  on  application 
cards,  making  dlscriiiiinatory  job  referrals,  and  use  of  discriminatory 
selection  criteria  were  often  repeated  year  after  yeat,  even  in  the 
sane  offices* 
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a,    MA  has  often  failed  to  prpvlde  prompt  forinal  notification  to 
ES  officei^ii»hcn^^jdolatlcrnf  have;.^i>t€en  found  •  > 
b«    Recoonen^tioni  have  been  poor»  facing  to  require  affirmative  ^ 
action  where  neceaaary«  i  ^         *     .    w.,  '  A 

c  ,  State  employment  service  offices  provide  flimsy  excuses  for  ^ 
continuing  illegal  actions ,  and  these  excuses  are  often  not 
challenged  by  regional  offices,  thus  allo*fing?=  violations  to  con- 
tinue«  ♦  » 

d.    There  is  little  followup  activity  to  ensure  that  corrections  are  made. 
Indeed,  in^sofse  cases,  the  State  ES  failed  to  acknowledge  HA's 
reconnendatlons,  but  HA  was  unware  of  this* 

e«    When^  followup  reviews  revealed  ^uncorrected  deficiencies,  MA 
engaged  in  prolonged  negotiations  and  offered  technical  assistance 
but  nade  no  move  to  cut  off  funds,  thus  permitting  noncbmplifnce 
to  continue  indefinitely. 
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Apings  and  conclusions 

Dep«rt33aent  of  Trans  portatioa  (DOT) 
Federal  Highway  Administration  (EaWA)  j 

1.     The  Federal  Highway  Administration  provides  assistance  to  States 

for^huilding;j^^  interstate  higbwaysj  other  roads,  including 

uri^an  streets^  and  related  structures,  such  as  bridges,  bikeways, 

pedestrian  vallwysT  parking  facilitiesy  anaVrest  areas>  


2«     Although  minorities  are  not  the  principal  highway  users,  highw^ 
construction  has  takezr  a  heavy  toll  from  inner-city  minority  ^neighbor- 
hoods, and  there  are  a  number  of  requirements  pertaining  to  FHWA^s 
program  which  relate  to  the  rights  of  minorities  to  be  ,free  from  such 
discrimination  in  FHWA-fund^d  programs, 

a»    Title  VI  applies  to  FHWA^assisted  programs,,  ^ 

b.  Under  the  Uniform  Relocation  Assistance  and  Real  Property  ^ 
Acquisition  Policies  Act  of  1970,  DOT  regulations  require  that 
dwellings  for  displaced  person^  be  openj[\o  all  persons  regardless 
of  race,  color,  religion,  sex^  or  national  origin, 

c.  Section  136 (b>  of  the  Federal-Aid  Higjiyay  Act  of  1970  requires 
^     that  the  Secretary  of  Trahsportation  develop  guidelines  to  assure 

full  conslderat^j^m  of  possible  adverse  economic,  social,  and 
enviroTimexital  effects  in  the  developpent  of  federally>-aided 
highwi^  systems'. 

3,     Although  these  requirements  give  FWfA  responsibility  to  ensure 
that  federally-aided  highways  do  not  increase  or  accelerate  the  racial- 
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ethnic  poUriasmtion  of  urb^  areai,  the  Dep§rtffie^t  of  Transportation 
hat  coi&tinually  denied  that  it  has  such  responsibilities ^ 

a,    JHWA  staff  have  stated,  for  example,  that  FHffA'a  mandate  does 
not  permit  IHWA  to'  impose^  civil  right sNlretmirements  upon  coawunities 

 yfaich  may  expetience^larged  commercial  opportunities  because  of 

better  roads. 


 b>   The  pain  emphsjis  of  gBtfA's  c^U^ghts^rograms  has  been  on 

issues  such  as  minority  emplp^ment  in  highway  consti^ction  projects 
and  satisfactory  xelocati/n  of  minority  displacees. 
4t     Section  162(a)  of  the  Federal  Aid  Highwi^r  Act  of  197^  prohibits  \ 
discrimination  on  the  basis  of^sex  in  IKIA-assisted  programs,  effectively 
extending  Title  VI  to  cover /^ex  discrimination  in  thkse  programs^  but 
IHHA  has  issued  no  regulatitfas  stating  what  actions  recipients  must 
take  to  implement  Section  162(aJ* 

'5*    ^IHWrA  civil  rights  xesponslbfU       are  divided  between  a  small  . 
'  departmental  Office  of  Civil  Rightiu  the  WHk  Office  of  Civil  Rights 
(OCR),  and   divil  rights  specialistsVn  HWA^ield  offices^ 

a.  'only  two  persons  in  OCR  have  fiJlk^  Title  VI  responeibilities, 
and  only  nine  olficials  in  the  field  spen^^'aMe  than  50. percent  of 

.     44eir  time  on  Title  VI  although  mfk  has  staff  ik  62  .field  offices. 

b.  There  are  many  civil  rights  problems  with  which  OCR  reports 
that  it  will  not  become  thoroughly  invol><dji^ess  its  staffing 
is  increased,  including  sex  discrimination  and  review  of  Title  VI 
compliance  by  universities  receiving  muk  funds. 
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laWAU  ccxapHance  xevlews  htve  been  poor.  \ 

At   By  flfctX  year  1974^  fOfA'e  field  eteff  had  coapleted -stiite- 

wide  complience  xeviews  of  ell  50  Stetet,  the  District  of 

Coluabim,  end  Puerto  Rico^  bu^^Mpecte  of  tbese  reviews  were 

stiper^cifl. 

iV    IxL  ssaensing  whether  the  State's  appraisals  of  property  to 
be  acquired  for  higbva/  coast^tion  vera  noadiscrixainatorx 
7HWA  was  satisfied  if  a  standardi^d  oethod  vas  used^  failing  to 
i%t9tvdjxt  if  this  method  was  equitable.  ^    '        y  - 

(2)     mtk  sat^s:^ed  Itself  that  replacesttnt  housing  was  available 
on  a  nondiscrlfldiatory  basia^  merely  by  the  existence  of  a  Stata  law 
prohibiting  hou^iing  diacriBiaation»  failing  to  investigate  whether  the 
housing  in  question  was  open  to  both  MnorXtias  and  nonminorlties. 
b^   Beginning  in  late  1973,  IBVA  civilyTights  compliance  r^vieys^ 
were  to  be  ccnditeted  by  ISWA  program  staff  in  conjii»ctionSfith 
field  reviews  of  grantee  performance  in  such  area^  as  pl^ming^ 
research)  deslgni  cpnittuction»  maintenance^  and^educatlon  and  train- 
ingp  instead  of  conducting  one  civil  rights,  review  in  each  State* 
Few  of  these  reviews  have  been  con'^cted^  Mnd  TWk  instructions 
are  wt  sufficientljr  detailed  to  ensure  that  the  new  reviews 
would  be  less  superficial  than  the  earlier  statewide  reviews,    ^  - 
(1)   there  irjt  no  instructions  for  gathering  statistical  data 
for  determ^ing^  the  extent  4^proppsed  higfawiQr  route  will 
disrupt  or  adversely  affect  the  Continuity  of  the  minority. 
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cojaamityj  ,dever  thc^  lainority  commmlfcy  froct  schooja,  chuxchodt 
recrcaticm>  shopping,  and  etQplt)jmS«mt;  perpetuate  existing 
segregation  patterns  J  or  produce  jid/eroe  traffic  volu:^fe3  in 

the  minority  co«Einunit;y#      »  . 

'   "  It' 

(2)  There  are  no  instructions  for  investigafcS^  the  extwt.to 
"which  aiefe  Ta  equal  opEK>Stunity  for  vomen  in  ^he  recipient's 


^  •ervlces  or  eajpldymer|t« 


7l     State  agencies  receiving^THHTA  funds,  are  required  to  develop  and 

implement  a.  pUn  for  carrying  out  Sitle  VI  responsibilltlas. 

a«   Although  the  State  agencies  are  asked  to  conduct:  peptodio 

compliance  reviews,  no  standards  are  set  for  the  content  or 

frequency  oE  these  fevicws*V  '  *  . 

Although  State  agencies  must  Investlgaee  jcooplalnts,  JHWA 

•    offers  no  methodology  for  impsrtial  compliint  i^vestigationr  —  — 

f*.   The  State  plans  were  to  he  in  eftfeet  hy  June  1,  1974,  aod  mm 

*  of  April  1975  only  42  hadAeen  approved;  yet  FHtfA  had  infonaed  , 

only  one  State  witKwt  an  approved  plan  that\funds  vpuld  he 

^texminated  -unless  ia  acceptable  plan  is  forthcooing,  ^ 

8«     IFWA  has  Instituted  no  obmprehenslve  system  for  collecting  racial 

•  •  » 

and  ethnic  data  a:l^ough  a  pilft  data  collection  project  was  influential 

*  »  *>  ' 

In  altering  a  proposed  route  after  It  demonis^rated  that  a  proposed 
inters'cate  route  would  have  a  disproporticws^j^j^  negative  impact  <xn  'the 
minority  cdiacsunlty*  ^ 
9«'^  FHUA  has  never  tised  sanctions  against  a  t^oncooplying  riccipient 
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becnuse  BHtfA  ^reports  that  its  rccojnmendations  arc  willingly  accepted 


by  the  States, 

a.    FHWA  rccotnaendrtious  have  hbt  fully  tested  the  willingneua  of 
States  to  comply  with  civil  rights  requirements*    This  is  because  FHWA' 
ireconinendationa  rarely  require  strong  action  on  the  part  of  States ^ 
such  as  tnaking  changes  in  a  proposed  rdute. 
*  b*»    FHWA  cannot  be  certain  that  its  recoomenBations  have  been 
adopted,  as  it  rarely  conducts  follow-up  reviews  or  requires 
recipients  to  submit  followup  reports,  ^ 

, — 


f 
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FINDlt?GS  AND  CONCLUSIONS 


Department  of  Transportation  - 
Urban  Mass  Transportation  Adbninistration 

U     The  urban  Kass  Transportation  Aiainist ration  (UKEA)  provides  funds 
to  State  and  local  planning  agencies.  State  transportation  agencies,  , 
private  nonprofit  institution*  for  the  development  of  mass  transporta- 
tion tyatems,  ^including  tf^e  planning,  demonstration,  construction, 
ifflprovciocnt,  and  acquisition  of  ^facilities  and  equipment. 

2.  Th.ere  is  evidence  that  transporution  services  in  the  predominantly 
minority  inner  city  have  been  infrequent,  irregular,  and  inferior  to 
/Transportation  services  in  the  predominantly  white  suburbs,  and  UKTA's 
TH:le  VX  manual  makes  cj.ear  that  Title  VI  prohibits  such  discrimination^ 

a.  Section  109(a>.of  UMIA*8  grant  contract  prohibits  employment 
di-scrimination  by  UMIA  recipients  and  requires  aff j^rroativi^  action 
to  ensure  nondiscrimination  on  the  basis  of  race,  color,  religion, 

 8cx^or^tionaL^origin.-in.JJifiir.imiployment^  ha8_ 

not  issued  any  instructions  as  to  how  Section  109(a)  must  be 
implemented. 

b.  UMTA  has  amended  its  Title  VI  assurance  to  Include  a  prohibition 
against  sex  discrtetnaticn,  but  has  done  little  to  ensuf*  that  its 

.recipients  adhere  to  this  prohibition.   _  } 

3.  UMTA  Title  VI  responsibilities  are  divided  between  a  small  depart- 


mental. Office  of  Civil  Right*  and  the  UMIA  Office  of  Civil  Rights.  UKEA 
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hi*  ftot  delegated  to  State  agencies  administering  UHIA  funds  duties 
auch  aa  coridufcting  ccmplaint  inveottgationa  4md  p reaward  and  postaward 
xiCfieiiB  of  local  irecipiente,  >  ^ 

4*     Prom  July  1972  through  Uarch  1975  DOT  received  only  six  complaints 
vith  regard  to  DKEA  programs,  and  UMTA.  required  corrective  action  In 
four  of  these  caaes^,  but  um*a  handling 'of  one  complaint  reviewed  by 
Cooniaaion  at;aff  was  inaderquate,  casting  serious  doubt  on  the 
value  of  the  cor?:rcctive  action  OOTA  requires, 

a*   ATthough  the  review  indicated  that  a  transit  con^any  was 
probably  engaged' in  blatant  racial  and  ethnic  employment  dis- 
crimination,  the  extent  of  discrimination  could  not  be  fully 
assessed  because  the  review  gave  no  indication  t|iat 
all  allegations  of  discrimination  had  been        .       ^  ^ 
investigated,  . 

b*   While  VtOk  recommended  that  the 'transit  agency  formulate  and 
— — lop^iemcnt^^anr-afftTOatlver^ctlOT^  — ^ 

the  plan  be  in  writing,  or  that  it  contain  goals  and  timetables,^ 
and,  aorcpver,  it  does  not  appear  that  the*plan  was*  developed, 
5,     DMiA'a  preaward  program  is  superficial, 
^    a*    OCR  reports,  that  all  apjiU^atlons  for  UHTA  assistance  ate 
required  to  include  a  Title  ^VI  assurance  and  are  subject  ^o  a 
preaward  review^   UCR  requires  recipients  to  submit  a  variety 
of  data^  for  these  reviews,  ^  ^ 

4. 

*  t 

*  II 
*  '   
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Title  VI  implications  >  and  it  will  ask  the  applicant  to  provide 


further  information  to  enable  its  civil  rights  staf£  to  conduct 
a  desk  review:,  ^  ,  ^ 

b»    infrA*s  review  of  this  information  is  cursory,  limited  largely 
to  making  certain  that  it  has  been  subtaitted  with  no  obvious 
deficiencies;   UHTA,  howev^t,  has  contracted  with  a  research 
organization  to  improve  the  preaward  process •  ^ 
c. .  U^f^A  rarely  conducts  onsite.preaward  reviews. 
6.     From  iuly  1972  to  January  1975,  U^^rA  conducted  onsite  compliance 
reviews  of  131  recipients,  more  than  a  quarter  of  its  total,  recipients, 
a,   Qnsit^  j«50taward  reviews,  which  take  from  2  to  5  days,  generally 
concentrate  on  the  recipient U  employment  practices. 
'    b.   UHTA  has  not  d<aveloped  adequate  techniques  for  measuring  dis** 
crimination  or  absence  of  discrimination  in  the  delivefy  of 
transportation  services.     ,  ^ 


c»  Tr^msit  systems  do  not  maintain  sufficient  data  to  enable  a 
comprehensive  evaluation  of  theik delivery  of  services. 

7.     When  UHEA  finds  noncompliance,  which  it  found  in  94  o|  its  131 

reviews,  its  recommendations  are  inadequate. 

^.   In  several  cases  UMTA^s  findings  did  not  appear  to  be 
vigorously  followed  up  with  specific  recoiaaendations^  For 
example,  (1)  where  it  found  discriminatory  entrance  tests,,  it 
did  not  require  that  they  be  validated  or  ellmlnate4}  and  (2) 
where  affirmative  action  was  necessary,  WIA  did  not, always 
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require  it*  ^         *  '  .  . 

In  90  percent  of  all  ceses  of  noncompliance,  UMTA  recommends 

adoptibn  of  a  recipient  complaint , procedure**  This  procedure  i» 

^    grosgly  inadequate  because  it  (1>- provides  no  instruction  as  to^ 

'    how  such  complaints* will  he  investigated,  (2)  does  not  make  clear  ^ 

that  statistical  evidence  may  be  sufficient  to  demonstrate  dis- 
*  '     <     '  «■  ' 

crimination  and  that  it  is  not  necessat^  for  a  cotnplaint  to 

allege  bigotry  .on^th'e  part  of  an  individual  in  order  to  show 

discrimination,  and  (3)  does  not  guarantee  that  the  investigation 

and  resolution  will  be  impartial,  .  , 

8*  has  never  initiated  administrative  proceedings  against  a . 

recipient  because  it  ctates  that  all  recipients  requested  to  take 

corrective  acfcion  have  done  so,  but  UMlA^s  cMpUance  review  files 

show  that  it  has  insufficient  evidence  to  demonstrate  that  tiiiB  is 

the  case*  ,  M 

•  V  i 

«.   UMEA  recipients  jErequently  filled  to  provide  the  UMTA^'civil  x-lghts 
Staff  with  adequate  proof  that  UKTA  recommendations  would  be  adopted, 
and  the  civil  rights  staff  have  ofteA  not  taken  adequate  action  to 
obtain  that  proof*        ^  •   i  ^ 

b»   £ven  i^ere  recipients  have  made  commitaiients  to  teke  corrective 

action,  UMEA  has  conducted  few  followup  reviews  to  ensure  that 

* 

such  commitments  are  fully  carried  out* 


793 


V 

\ 


r 


'  foNDIKGS.  AND  C(»?CmSIONS 
Erivironmftntal  Protcctlpa  Agency  (EP^)' 


1.  provides  assiscance  to  State  and  local  governments  igt  thh 

construction  of  sewage  treatment  facilitiea  under  ttie  Wastewater 
Treatment  Construction , Program*  .  4. 

2»     Title  VI  extends  to  projects  xeceivintt  funds  under  £hat  program, 
but  E^A;rs  actaiowl^dgmfen't  of  its  responsibilities  uhder.  Title  VI  is 
'   in«dequ«te,  with;  the  result,  that  EPA  continues  to  i?,rovide  funds  to 
jurisdictions  which  exclude  minorities,  from  residency,  or  do  not 
provide  all  minority  areas  with  sewer  service.  - 

a.   Minority  eocwmnmes  liave  traditionally  received  inferior  ^ 
public  services  due  to  the  systenitc  dis^riminatioh  which  pervades 
the  operations  of  State  and  local  governments  andl  thufe,  they 
have  often  lacked  sewers  •   Although  EPA  has  a  majdr  responsibility 

 ,  .      ^nder  Tltl^i  VI  to  ensure  that  ^etipn  is  taken  to  rteverse  this 

^pattem,  BFf  has  taken  a  tiarrow  view  of  its  Title  VI  duties* 
«  b^    EPA  has  denied  responsibiUty  undfer  Title  1fl  to  ensure  that^ 
conditions'  such  as  lack  of  fair  liousing  laws,  absence  of  a  faix 
hoaxing  agency.,  or  the  existence  of  excXuslonaty  zoniasg  ordinatnccB. 
do  not  contribute  to  the  effective  Exclusion  of  minorities  froa 
ticeiving  EPA  assistance. 
.  c.^   Sewer  collection  littes  are  generally  financed -by  assessing 
each  user  so-  that  thosfi.vfho  cannpt  pocy  tht^assessocnt"  arc  not 
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\>  V  -^tptm^^id  to  the  sewer.   This  sometimes  aresults  in  the  dlspro^  r, 
portloiute^  e.xcly»l<m  ofi  minority  md  poor  f«mtU©»  ftoa  sewer 
cohnectionst  ^Yet  BPA  believes  tliet  it  ceanot  require  ths^-  the 
collection  lines  benefit  those  ^o  t:«an6t  if%y\  contending  that  It 
,  lien  only  ensure  that  long  tern  psy»e6t  plsujs  ere  eVeileble  to 
assist  those  who  ceaoot  Innedijitely  afford  the  assess^artt; 
3/    BPA  also  provides  funds  to  institutions  of  higher  education  for 
research  and  detionstratidn  graiiita  which  s^re  subject  to  Title  VI  and  to 
mie  UC  of  tiie  gdttotion  Ameadocnt*  of  1972,  vhich  prohibits  «ex  ' 
di«crl!ttin«fcion  by  educational  iittStitufcions. 

«,   EPA  hMM  sade  ijo  effort*  to  monitor  EPA-fimded  inatitutiona  to 

ensure  equal  op|<»rtunlty  for.  minoritiea  and  women. 

bt   As  of  March  1975,  BPA  had  not  delegated  to  the  Department  of 

Health*  Educabioni  and  Welfare' (^»)  any  reoponiibllities  for 

'i  •  .    ■  I  •  •  ■    ■  '  ■       *     ■  - 

enfttring  conpllance  by  theae  inatitutiona,  although  HEW  has 

■ '  '  .' "'  ■■■■    '  '   '  ' ' —  '  "  J  

principal  rcajHsnaibilltgr  for  nonitoring  Title  VX  cooplianc^  by 

inatitutiona  of  higher  education,  and  w^ny  other  agenclca  made 

such  delegation?  years  ago. 
4.     Secti^  "B-^of  the  Federal  Water  Pollution  Control  Ame^^nts  of 
1972  effectively  ^tends  Titi^  VI  coverage  to  include  a  prohibition  af 
aex  discrimination  in  EPA-assisted  programs  or  activities. 

a.   Unlike  Title  VI,  coverage  imder  these  aoendMnts  extends  both 

to  prograroa  of  insDrance  and  gua^ranty  and  to  all  employment  in 

•  'V  ,  • :      -    , ,  • 

JSPA-asslsted  activities,  bufc  EPA^s  regulation  InplJaaenting 


Sectiott  13  does  not  reflect  this,btt)«d  coverage.  ^ 
-b^-.EPjl-h«B  not  conduci:ed..«ny  Ji_ttidic«-  to  detetidae_ what  t^fpes  of 


•  «ejt  diacrindtiition  exlsc  in  its  programs, 
5*     EPA*  a  organlaatiooal  atructure  reveals  that  EPA  has  failed  to 
recognize  fully  the  Impoirtaace  of  aa  ade«|uate  Title  VI  program. 
<     s,     Ab  a  reaulk  of  a  Septeaber  1974  reorgaiiiratlon,  EPA  left  only 
one  person  In  Washington,  D'.C.  the  title"  Vi' Prograa  Of ficer,  with 
s  nwjor  Title  VI  reaponaihilitiea^ 

;  b.   In  otfly  one  region  ia  «iere  a  ataff  neoiberlfho  haa  fulltlffle  - 
Title  vr  risponaihilitiea,  and  ia  addition,  in  fiacal  year  1974, 
18  regional  staff  awabera  apent  leas  than  half  their  tins  on  • 
Title  VI.  *  •  ■ 

6,  EPA^haa  not  uaad  ita  application  procaaa  adequately  to  enlmra  that 
applicants  provlda  sewer  serWLce  to  their  jurisdiction  on  4  nondisiri- 

tx«*t»«at  facilities  icu»t  be  laade  through  SUte  nater  quality 
boards »  but  civil  tlghta  concerni  have  not  utuelly  been  emoog  the 
-faet^igs  sansldered  by  the  States  in  evaluatin*  the  applications 


end  EPA  haa  jjot  made  a  State  by  State  assessoent,  from  a  civil 
righta  perspefitivej  of  tl>e  procedures  for  evaluating  applications. 


b*   All  applicmits  £^  Mdi^eance  under  EPA^a  Wa^Ccwater  Treat- 


went  Construction  Progritoi  are  required  to  wbntit  a  preaward 
(         compliance  report' to  EPA,  but  'oost  regional  omces  give  the 
reports  only  a  perfunctory  ii3camitmtlbn>  and  analysis  of  these 
'    .   /  reports  represents  the'  ojaly  preawax;d  reviews  conducteS^dfi  EPA* 
fundtfd  projects  4  \*  . 

7.     EPA'  does  ^ot  require  ^.ts  regional  cd^llces  ta^undertake  regularly 
scheduled  postaward  onsite  cdwpllance  reviews^  aad  nsost  regional^ 
offices  do  not^conduct  them**      '  *  . 

$^  *  EPA's  Title  ^l^  complaint. ^processing  procedures  reveal  inadQ^acies 
in  EPAU  compliance  prdgraia^  / 

a.    Regional  staff  are  responsible  for  investigating  complaints 
and,  for"  guidance  in  the*assigniaent,  have  relied  on  an  outdated 
draft  manual.   EPA,  plans  to  repXat^  this  with  a  new,  longer 
manual,  ^  * 

b»  "EPA  do^anot  require 'recipients  to  inform  potential  ^custottato ' 
(1)  of  their  right  to  be  servs'd:  vithaut  discrimtnstion  on  the 
basis  of  race,  national  origin,  'tfp  sex;  or  (2)  where  t^t  file 
complaints  of  suspected  civii.  rights  jtiolations, 
9«     If  EPA  finds  noncompliance^  it  may  defer  A^nds,  terminate  them^  ' 
or  refer  the  matter  to  the  Civil  Rights  Wyision  of  the  Depardnent  ,of 
Justice  for  Uvil  action.  ^     ,     ^     .  /^  t        ,   *  ' 

a.    EPA, reports  that  voluntary  compliihde  Ifas  generally  been  . 
Hecured  where  there  has  been  an  apparent  violation  of  Title  VI# 


1>»     Tht  total  nuaber  of  housing  units  vhich  have  received  eewer 
gtrvlcee  m  «  reeult  of  E?A*«  efforts  to^eccure  voluntary  compliance 
appeata  to  be  aaiall  but  ev^n  ao  thejr  cannot  be  adequately  evaluated, 
alnce  EPA  baa  tidt  yet  aurveyed  the  Nation  to  dctenalne  the  nuaber  of 

houalnt  unite  occupied  by  ndnoritleir  alnaJle  voacn,  or  fe»ale-hcaded^ 

****  .     # ' 

'  fa«lllea  vhlch  vera  not  adequately  aerviced*  ,  '  ^ 

c.     tXA  haa  unofficially  deferred  funds  at  least  once,  but 
it  his  n#yer  tepinated  funding  or  referred  a  .caee  to  the 
pepartaent  of  Justice; 


Depjurtaenl:  o£  Jutclee  (IXXJ) 
CiviX  RttfiCi  lAvLHoA  (CRD) 
Federal  PrdgraB*  Scctioa  (FPS) 

U     B«c«uie  o£  the  large^xuxmber  o£  Ftdtral  Agenciti.  with  litle  VI 

rfspoMibillti^t,  coordiMtion  tod  dljrc|Ction  by  a  central  aathority 

ere  isec^iery  to  .eoi^ur^  that :  ^  .       ,  ^ 

V 

e«   Title  VI  agencies  do  not  tsoake  inconsistent  interpretations 
of  l««r  or  impose,  conflicting  r^quireaMbt;s  on  their  recipients. 
b«   Recipients  are  not  subjected  to  duplicative  revi«irs>  audits^ 
<    and  other  investigations  by  different  Title  VI  agenclest 
c.  title  VI  is  enforced  with  equal  vigor  by  all  title  VI 
agencies.  ^  , 

^ecutive  Order  11764»  issued  in  early  i974|  directs  the 
Attorney  General  to  coordinate  agency  enforcement  of  Title  VI  and 

tcP  proscribe  ^^tandatds  and  procedures  for  faplegtentAtioiL^  Title  Vt." 

'  ♦       '  * 

a*   Executive  Order  11764^  is  a  significant  i^provenent  over 
Exectttive  Order  11247,  which  it  supersedes;   The  pr^vio^tiB  * 
.  Executive  order  directed  theyAttomey  General  to  ^^asslst*^ 
Tide  VI  agencies'  "to  coordinate."   In  contrast.  Executive 
Order  11764  gives  the  D^partisent  of^uatice^  broad  powers  to 
oversee  the  Govcmmerrt's  Title' VI  effort*  - 


S^,     T5»     Although  two  Federal^Agencies  have  effectively  challenged 

the  Attorney  General's  atithorlty  under  the  new  order,*  the  Departtaent 


o£  Justice^ has  not  issued  any  legal  interpretation  of  its  authority 
Intthis  area/  *      ^  •  ^ 

c*     lExecut^ive  Order^ll764  clearly  directs  the  Attorney  General 
to  develop  and  proaulgate  Title  VI  standards,  and  dra^^t  sundards 

have  hcen  prepared;  but  as  of  July  1975  the  Attorney- General  had 

— ^ .   ^ 


failed  to  issue  ^he«  leaving  all  other  Federal  agencies  ulth 
inadequate  direction*  ^  .  "^ 

3]    Within  the  Department  of  justice,  reppdnsibillt^  for* the  ispleaentatioh 
of -the  coordination  function  rests  with  the  Civil  idghts  Blvlsloa'tf 
Federal  Progrwis  Section,  which  has  a  suff  of  sore  than  30  professionals, 
including  attorneys,  coordiAation  specialists^  and  research  analysts* 
4.   An  ii^portant  el'^sent  of  the  Federal  fkograms  Section^'s  coordination 
riiiponslbllity  is  the* identification  of  agencies  havin^^powgrams  covered 
by  Title  VX^  to^ensmrc  adoption  by  those  agencies  of  Title  VI  regulations* 
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a»   A  significant  accomplishn^ent  has,  been  FPS*  determination  that 


grants  toade  by  a  ncnrFederal  entity  which  is  re'aponaible  fot 
difbaraing  .Federal  funds %ire  covered  by  Title  VI  and  that  the 
entity  disbursing  t^e  funds  has  an  obligation  to  effect  a  Title 
wonicoring  prograar         ,        •    .*  ' 
F?S  has  not  taken  adequate  action  to  ensute  that  Federal 

-----  -  ■v  * 

agencies  viti:;  Title  VI  zesponsibHitles  acknowledge  those 

responsibilities  and  Issue  Title  VI  regulations f  and,  thus»  (1) 

there  has  been  no  formal  deterznlnation  as  to  appllclibtllty  of 
<        •  ■ 

Title  VI  to  sooe  agencies  which  would  appear  to  have  Titl^  VI 
responsibilities 9  ana  (2)  sonte  agencies  with  clear  Title  VI 

rjesponsibllities  ha\e  yet  jt:o  Issue  appropriate  regulations « 

• . —  .         ^  -  ~  J — 

.c«   As  of  February  1975 ^  FPS  had  not  formally  determined  whether 
general  revexme  sharing  is  subject  to  Title  VI*   ThuB^  although 
the  general  revenue  sharinjg  legislation  relied  ufHm  Title  VI  for 


the  eni^rccment  of  nondiscrimlnatlont  the  Office  of  Revenue 
Sharing  of  ^e  Department  of  the  Treasury,  which  administers  the 
legislationt  does  m)t.  believe  It  is  a  Title  VI  agency  and  doea 
not  use  the  Title  VI  corq^llancfevtechnlques  necessary  for  a 

TviiBl^  compliance  program*  \ 

m 

5*    )A  principal  coordination  tool  has  been  ajgreements  between 
approximately  15  agencies  and  the  ])epartment  pf  Healthy  Education,  and 
Welfare  (HIM)  delegating  .to  BEV  responsibilities  with  regakd^'to  educa<* 
tional  Institutions  and  health  care  facilities  which  are  recipients 
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of  £mdg  fr^  those  agencies ♦  ^ 
— at  The  agx^aaenri  a&  not  ipgei?  M  Hsv^  fttactloaed  as  tntentedT  . 
bijpause  (I)  BEST  h««  not  itself  Wintained  an  adequd:te  Jitle  VI  pro- 
gram with,  respect  co  Its  own  recipiencsj  an^  (2)  HEtT  appears  to 
operate  its  compliance  program  without  sufficient  regard  to  the 

agree»ents#  ^  ^  ' 

*  * 

Even  though  the.  delegations  were  .BlgQe4.^^soon  after  the  ^ 

passage  of  Title  VI,  as  of  July  1975  an  FPS*  review  to  assess  the 
*  -  • 

effectiveness  of  the  delegations  was  only  in  a  preliminary  stage^ 

6.     &s;ecuti^  Order  11764  gives  th^  Attorney  Gen<iral  the  responsibility 
for  approving  federal  agency  Title  VI  regulations.  "These  ;cegulations, 
•largely  Uoifora  for  all  Federal, agencies  which  have  issued  them,  lack 
adequate  time  frames  for  action  and  also  contain  deficient  provisions  \ 
relating  to  such  matters  as  racial  and  etfinic  dat^  cosapIaTnts  ^vesti-?' 
gationsy  and  corapllance  reviews,  ^ 


7.     EPS  has  been  slow  to  effectuate  a  structure  for  broad  scale 

■I' 

monitoring  and  assessing  agency  performance  under  Titlli  VI* 

a«^  Althou^  the  concept  of  budj^t  programing— which  can  be  'used 
^  wfilisure  and  evaluate  Title  *V»X  ^fjsources,  activities,  and' 
results-^-has  t^een  Hnown  to  FPS  at  least  since  1970,  FPS  had  not 
adopted  it.   When  IPS,  in  1974,  gathered  data  with  potential 
utility  for  budget  prograflsal*5g,  it  was  not  thoroughly  analyzed  in 
a  timely  manner.  ,      "  ,  ^    •  ^ 
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b«    Although  a  princl^l  and  worth^fhile  activity  of  FPS  has  been  to 
conduct  indept  revie^^s  of  selected  Federal  agency  Title  VI  progfamSy 
tnltre;  is  danger  that  the  conduct  of  extensive  reviews  may  detract 
from  the  Section's  ability  tQ  taalntain  necessary  ongoing  contact 
with  all  Titlf  VX  agencies. 
8.     FPS  may  become  involved  in  litigation  because  (I)  agencies  may  refer 
to  DOJ  for  enforcement  cases,  in  which  recipient  complianct.  cannot  be 
secured  Voluntarily;  (2)  BOJ  may  be  defending  against  a  recipient's^ 
appeal  trom  an  agency's  administrative  decision  to  teminate  ftinding; 
(3)  DOJ  may  handle  suits  brought  b?^ private  plaintiffs  which  name 
agency  officials  as  defendants;  or  (4)  BOJ  may  participate  in  a  private 
suit  as  amicus  Curiae,  a"* friend  of  the  court-* 

a. *    In  past  years  excessive  FPS  involvement  in  litigation  ha^ 
tended  to  dilute  implementation  ol  coordination' responsibilities/ 
but  it  is  anticipated  that  tpe  employment  of  nonlawyer  coordinators 
may  effectively  .pounterifct  this  problem, 

b.  The  fact  that  many  of  the  cases  among  FPS*  active  caseload 
were  originally  filed  against  Federal  agency  officials  for  failure 
to  remedy  discrlmitiation  in  Title  VI  programs  reflects  both 

'effectiveness  by  the  Federal  Government's  Title  VI  enforcement 
effort,  and  dereliction  by  FPS  of  its  oWigation  to  ensure  that 
Federal  agencies  take  enforcement  action,  • 
c*   As  early  as  1970  TPS  w?tsJ:Qf  the  opinion  that  DOJ  had  the 
power  to  circumvent  agency  recalcitrance  uy  filing  suit  to  enforce 
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Tlfcle  VI  absent  an  agency  referral,  but  FPS  has  never  filei  auch 

d«   Several  o£  the  Section's  l«i7Buita  have  spanned  aovoraX  yeara 
and  require  significant  allocations  of  the*  Sectional's  staff  anU 
tiae^  reducing  t;he  resources  the  Section  cart^  devote  to  coordina- 
tion  and  direction. 
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We  believe  that  it  i«  of  great  inportancfi  thaa  tha  jfresldcnt  take  the 
J^lowlug  steps  to  establish  a  strong  prograta  xtef  cnsiadUjg  equal 
opportunity  for  cttaoritles  and  yttmtn  in  federall^funded  prograas* 
!•      The  Preald<mt  should  If  sue  an  EKccutive  order  vfalch  atatea  that 
BO  peraoa  Itx  tha  United  States  ahallt^  on  the  ground  of  aex,  ha  excluded 
froa^participatioa  in,  he  denied  the  beaaflta  of,  or  he  sub  jetted  to 
dlacriaJbiatloa  under  any  program  or  activity  receiying  Eedaral  ^ 
financial  aasiataace.    The  f reaident -ajWd^iMfrfr-^ha^r^-^^ 


department  and^agency  which  la  capowered  to  extend  Pederal  financial 
aaaittance  to  any  program  or  activity  (1)  .aliSll  be  responsible  for  v 
enforcing  that  prohkbitiOiix  simultanQoualy  with  lea  enforce^sent  of 
Title  yi  of  the  Civil  itights  Act  of  1964,  and  <2)_ahaU 'issue,  within  . 
180  days,  regulations  approved  by  the  President  lit^leaenting  ^ 
the  Executive  ordet*  '  .  ' 

II*    ^e  President  should  iamie  an  Exiscutlve  order  transferring  to  the 
aacuti^^-Office  of  the  Presiifent  the  reaponaibility  for  providing  Title 
VI  coordlnatijDn  and  direction^  which  is  currently  vested  in  the  Attorney 
General  under  Bxccutive  (hrder  11764*   The  Preaideixt 'ilhould  ateo  assign  v 
to  the  Executive  Office  parallel  reaponsibility  £or*coordlrtating  and 
directing  Federal^  Agency  enforcement  of  the  prohibition  against  ^ex 
diacrinination* 
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_Ihe.<toeD©tssioa  Mb  coasWored  the  fotloyiug  three  optiop?^  for  locating  . 
the  coordlnatioa  and  directive  function  within  the  Executive  Office  of 
the  President:  *  ^ 

(I)     :Office  of  Civil  Rijthts  N/ 
The  director  cf  this  office  would  be  given  cabinet 
rank  and  would  be  provided  with  a  staff  which  would 
have  the  capability  of  monitoring  and  evalu^ng  the 
nanner  lii  which  all  depar*t»ents  and  agencies  with 
.Title  VI  responsibilities  discharged  these  responsibilities ♦ 
Additional  responsibility  in  tKe  field  of  civil  rights 
co\tld^also  be  assigned  to  tliis  office.   The  director 
of  the  officet^would  prepare  and  forward  to  the  President 
proposed  Residential  .directives  to  departments  and 
agencies  designed  to  strengthen  anS  ex^dite  the  implementation 
of  Title  VI  whenever  tlie  evidence  developed  by  his  staff       *  t 
-pointed;  to,  the  need  for  ^intervention  on  the  pj^rc  of  the 
Presidents  ,  .         *     '  • 

(?)     DoGiestic  Council       ,  • .  • 

A  special  office  would  be  set  up  in  the  Dotaestic 
Jcouncil*   The  office  would' function  in  a  manner  comparable 
to  the  office  provided  fpr  in  option  number  one  except 
that  f>roposals  for  Presidential  directives  would  be  ^ 
transmitted  to  the  President  through" the  staff  director 
and  Vice  Chairman  oflSie  Council. 


(3)     OiHcft  of  KaM^iaaftttt  and  Budget  ^ 

The  Director  of  the  Office  of  lltnitaesient  and  Budget  would  be^^^ 
chitrged  with  the  tam  reipopsibility*  «•  ptoiK>fed  in 
^       optiM  nuttber  one  for^  a  direct!^  of  en  office  for  civil- 
^  rij^ta^   The  Office  of  HanageMnt  end  Budget  would,  in 

.  jjj^  light  6f  overelght  reviews  of  Federal  agencies, 

recooo6nd  to  the  President  the  issuance  of  Presidential . 
^  direi^tives  designed  to  bring  about  an  effective  inplementation 
of  Titlit  VI*   The  perfortaance  of  oversight  functions  on 
behalf  of  the  President  is  a  recognised  institutional  role 

6£  the  Of f ice  of  Hanagenent  and  Budget*   !Ihe  addition  of 

♦  "  * 

Title  VI  responsibilities  would  ierve  notice  of  a 
Presidenfiial  decision  to  use  all  of  the  powers  at  the 
President's  disposal  to  translate  the  rhetoric  of  Title 
V3C  into  J!|tion* 

The  Cbmissiqn  favors  option  number  thre<i.>.  gamely,  placing  the  responsibility 
for  the  Government-wide  coordination  and  dj^c,tion,of  Title  VI  and  the  pro- 
posed Executive ^order  prohibiting  sex  discrimination  in  the  Office  of 
Mansgca«nt  and  Budget* 
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lil**  thf  Bxecutive  order  transferring  the  C0ordl33«tix>n  and  direction 
function  ta  the  Office  ot  Kanageaent  and  Budget  shpuJLd  direct  0KB  to"  issue 
within  180  days  of  the  date  of  the  aaended , orders  propoded  'st|indards  for  the 
i«iple«entatioh  of  Title  ?I  und  the  Executive  order  prohibiting  sex  discrimlna 
tipn*-  . 

A*    This  Coittiaaion  helievea  that,  at  a  mtnimum,  those  standard*  should 
.  include  the  folldning?  , 

1^^   The  standards  should  ktke  clear  the  steps  Federal  agencies  must 
take  in  order  to  infom  recipients  through  regulations  how  to  operate 
^   their  programs  and  activities  in  a  nondiso^jtilinatory  fashion. 
7^^  The  standards  should  provide  guidance  to  graat-makihg  ~ 

agencies  1:0  enable  each  ^agency  to  Issue,  specific 
regulations  detailing  vhat  constitutes  nondiscrimination  on 

the  basis  of  sex,  race,  and  national  origin  ln*the  programs 

•  *  .   ^  * 

-   of  its  recipients.   ^  -  * 

b.  The  standards  should  address  the  needs  of  nbn-Engllsh  speaking 
benfl^iclaries  of  federally-funded  programs,  setting,  criteria  fox> 
determining  vhat  types  of  services  must  be  provided  In  languages 
othrr  than  English  and  vh^n  It  Is  necessary  to. provide  them,  and 
indicating  the  ways  In  vhlciy-the  funding  agencies  must  assist 
recipients  to  develop  bilingual  services.  *  ,  u 

c.  ^  There  should  be  standards  for  participation  of  minority  groups — 
and  women  on  planning  and  advisory' committees.  The  standards  should 
require,  for  example,  that  (1)  In  areas  where  there  is  a  significant 
minority,  population,  planning  and  advisory  bodies  should  reflect  that 

erIc  -  ■  .  ■  V       ■  -  .  . 
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populatioa;  and  (2)  recipients  loust  evaluate  criteria  for  selecting 
advisory  board  jnembers  to  ensure  that  tlie  criteria  arjB  nondis- 
criminatory* 


d«    The  standards  s^oixli  address. the  Is^xie  of  site  selection,  of 
recipients^  offices  and  facilities  to  ensure  that  they  are 
equalLy^^ccessible  to  all  racial  and  ethnic  groups.  ' 
e.  ^-The  sti[nda]rds  should  Include'  provision  for  any  grant-making 
agency  which  does  nbCalready  do  so  to  require  recipients  to 
inform  customers  and  potential  customers  of  their  rights  to  be 


served  without  discrimination  on  the  basis  of  race,  national 
origin,  or  sex  and  that  any  complaints  of  suspected  violations 
should  be  forwarded  to  State  agencies  administering  Federalj^ 
programs  but  that  complainants  have  a  right  to  appeal  the  State^ 
agencies'  deolsions  to  th^  grant-making  agency ♦ 
2.    The  standards  should  provide  guidance  for  upgrading  the  offices 
with  responsibilities  for  securing  nondiscrimination  in  federally- 
assisted  programs* 

a.-    Federal  agencies  should  be  instructed  to  ensurfe^hat  the 
chief  official  with  such  responsibilities^ has  sufficient  status 
to  execute  them  effectively.    The  chief  official  should  have  a 
grade  level  at  least  equivalent  to  top  .program  administrators 
and  should  report  directly  to  the  office  of  the  agency  director. 


b»    The  standarda  should  reqUire  grant-making  agencies  to 


•hol(Jp State  agencies  administering  federally-funded  progratas' 
"  sectfring  ^ubgrantees'  compliance  with  civil 

c'^Jinfcs,    State  agencies  should  be  required  to 


iiibrnf t  annually  a  plan  f or^  (I)  Approval  and  monitoring  of 
•  subgrantees'  equ^LL  opportunity  plans,  (2)  investigation, of 
complaints  of  discrimination  in  services  provided  bysub=^ 
■^grantecs.,^  (3)- -feollection-and-  review- of  -dafg^orr^nh^rAnfAptfJ 


activities,  (4)  compliance' review  of  subgrantees'  activities,.. 

 and  (5)  establishment  of  procedures  for  withholding  funds 

from  subgrantees  in  the  event  of  their  noncompliance*  In 
addition,  the  grant -laa king  agency  should  set  standards  for 
Statej*agency  compliance  activities  ar\d  establish  a.  schedule, 
for  monitoring  thes^e  activities  by  setting  regular  reporting 
requirements  for  vthe  State  agencies,  and.  making  periodic  6nsit,e 
visits  to  State  agency  offices.  -  ^ 

3.    The  standards  shotild  set  fprth  the^  basic  components  of  the  grant 

making  agencies*  compliance  programs. 

a.    Eadh  agency  should  develop  annual  reporting,  systems  for 
all  recipients,  reqi/iring  re.cipients  to  submit  data,  cros»- 
tabulated.l)y  race,  ethnic  origin^  and  sex  on  such  variables  as, 
(1)  the  liumber  o'f  program  participants,  (2)  the  size,  of  the 


...  .810  .        .  * 

-        •    •  -        -  -       -'^W  ■ 

population  to  whom^  the  program  Is  directed,  and  (3)^  vj^etll  - 

appropriate,^  the  p^ber  of  applicants,    The  agency  should 
\    /  -  ^  *    Q  ■  • 

pfiSl^ldfe  protedures^  to  recipients  to  assure  that^^the  data 

-submitted  arj^ficUtafie^nd,  up  to  date, 

b.  EachAgency  shoulS'^develop  a  procedure  for  targeting 
recipients  forrevisv*    Thc^  information  Should  be 
taken  Into  account  when  targeting  recipients  for  onslte  reylew: 

V 

the  degree  of  discrionination,  as  revealed  by  the  data  each  reclpieiit 
must  submit  on  th^e  annual  report  form;  the  incidence  of  complaints^ 
against  the  institution;  and  the  existence  of  problems  which  raise 
novel  issues  of  law.    In  the  case  of  reviews  conducted  by  Federal 
aigencies,  the  agencies  should  also  consider  the  recommendations  of 
the  State  agencies.         .  '        '  ^ 

c.  Each  agency  should  develop  techniques  for  measuring  the  ^ 
quality  of  services  extended  to  minorities^ and  women,  including 
such  factors  as  the  types  of  services,  their  amounts  and  frequency, 
and  the  extent  to  which*program  participation  is  Integra ted'^'on  the 
basis  of  race,  ethnic  origin,  and  sex.  * 

d.  Based  on  these  techniques,  each  Federal  agency  shofild  require 
its  recipients  to  undertake  'the  data  collection  necessary  i^or  such 
measurements,  and  incorporate  the  analysis  of  those  data  into  an 
equal  opportunity  plan.    The  plan  would  also  describe  the  .steps'' 
the  recipient  will  take  to  deal  with  each  problem  identified  in 
the  analysis,  including  where  appropriate  *jCl)  numerical  goals  for 
increasing  and  upgrading  the  quantity  and  quality  of  minority'  and 
female  parllcipatlon  and  (2)  definite  tlmetable^or  Implementing 
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• 

tlie  plan,  ^j^iis  plan  must  be  ^intalned  in  the  recipient's  file 

'    '                                  '  •             .              ^  tr'           •  » 

"       ^  .            asii  forwajf ded  fco  |:he  granting  ^agency  upon  request ♦  ?* 

.t,      *    '     e.    Upon  targeting  a  Aclpient  for  review,  the  grant-mal?lng  agency 

< 

should  require  that  recipient  to  submit  its  equal  opportunity  plan 

along  yitfi  supporting  data.    The  ^rant-making  agency  should  be  're-*" 

quired  to  make  a  determination,  withltx  30  days  bf  receipt  of  this 

*"  *                                           .  *                                              •  • 

.         '  f)                *       •                             '                            ^  * 
Iriformatipn,^  whether  the  recipient  should  be  reviewed  onsite.  The 

^         agency*  should  also  be  required  to  notify  the  recipient  immediately   

o£  the  scheduled jDns it e  review.                            ,  ^ 

*■           '                      ,                  •  » 

f .    in  order  to  provide  recipients  with  prompt  notification  con- 

cemlng  lnve8tiga'tlve«  findings,  the  granting  agencies  should  be 

required,  within  60  days  of  the  receipt  of  the  equal  opportunity 

- 

plan  and  supporting  data,  or  within  90  days  of  receipt  of  that 

•                          •*•*<              *V  A* 

Infoniiatioa  it  the  reglplent  is  to  be  reviewed  onslte,  to  notify 

/    '               ,     .  the  recipient  of  its  prQ.llmlnary  determination  whether  the 

'    recipient  reviewed  is  in  compliance  with  all  applicable  civil  rights 

requirements.    The  recipient  should  be  provided  A^lth  a  3Q-day 

*      *                                            *                                       *  ii» 
period  to  offer  any  additional  information.'^ 

*  *      •*                                                   #    '       '  ' 

g*    The  grant-making  agency  should  be  required  to  make  a  final 

^                   determination  of— the- recipient's  compliance  status  within  30^ days 

of  that  notice  or,  if  the  recipient  provides  additional  information. 

within  30  days  of  the  grant-making  agency' s^receipt  of  that  infor- 
mation.                          *                      "                  * :      ^  ^ 

• 

d  •                           .                        ■ .  ^'  .• 
ERLC  .           ■                 .  <  ' 

 '  1                                         ■  - 

» 

h»    The  grant-waking  agency  should  roguirc  that  ill  cdaqplalnts 
be  resolved  within  180  days  of  their  receipts    Every  complainant 
should  be  informed  of  the  right  to  request  and  receive  a  notice 


from  the  grant-makitig  agency^  $fed  days;  after  the  filing  of  a 

complaint,  indjfirating  that  it  consider^  the  complainant  to  have 
* 

exhausted'  Fedeti|l  administrative  remedies.    In  the  event  that 
ah  investigation  is ^under taken:   (1)  Within  60  days  after  obtaining 
all  information  necessary  for  the  investigation,  the  investigating 
agency  should  be*  required  to  inform  the  complainant  and  recifiient 


<Sr*1:he  preliminary  results  of  its  investigation^  providing,  both 
"^parties  with  30  days  in  which  to  offer  any  additional  information. 
(2)  A  f  inal  determination  should  be  issued  within  ^30-  days  of 
receipt  of  additional  information,  or  within  30  days  ^f  the 

preliminary  finding  if  na^additional  information  is  forthcoming 

»  ^  "^""^ 

from  Richer  party. 

i • '  When  a  grant-making  agency  issues  a'ndticfe  of^eterminatior\ 
of  noncompliance,  the  notice  should  be  required  to  inclu9e^tl\e^ 
findings  of  fact  •in  support  of  the  determination,  and'^theii^pecific 
timetables  for  implementing  and  completing  such  actions  in  order 
to  comply  with  all  applicable  statutes.*  .  Except  in  unua^l  cir-  . 
curastances,  no  timetable  for  complete  compliance  should  be  allowed 
to 'exceed  two  years.  .  ^  ^ 

j.    Within  60  days  of  receipt  of  notification  of  a  deterrilihition 
of  noncompliance,  the  recipient  should  be  required  to  submit 
a  report  on  its  implementation  of  the  actions  required  to  be  taken 


'833  ^ 
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pursuant  to  the  defcerminAtlon  of  noocompHance. 

k»    The  grant-waking  agency  should  establish  a  system  of 

reporting  In  order  to  follow  up  all  voluntary  agreements  to 

achieve  compliance:  (1)  Such  reports  should  be  required  semi- 

annually  for  the  first  two^ears  and  thereafter,  ^nufflyr^ 

,  (2)  The  grant4nafc£ng^  agency  ^shoul^l  jset  a'goal  for  onsite 
^  *  I'  • 

reviews  of  20  percent  oi  these  agreements. 


1.    Sixty  days  after  the  recipient  has  received  notification  of 

noncompliance  t»ut  has  fal^fed  to  provide  a  report  on  its  imple-r 

meutatlou  01  the  requlrea^acclVltles  or  30  days  after  "tlie  '        '  ^""'^ 

recipient  Has  provided  an  Inadequate  report,  the  grant-mailing 

»  *^  •        '  " 

agency  should  be  required  to  commence  enforcement  procieedings* 

This  standard  should  immediately  l^e  applied  to  'all  outstanding 

cases  of  noncompliance.  .  '  -k,  ^  ' 

m.    The  standards  should  emphasize  the  Title  VI  preference  for 

administrative  rather  than  judicial  enforcement.    In  eases  .in 

which  a  federal  grant-making  agency  is  sued  for  failure  to  implement" 

requirements  for  nondiscrimination^ in  a  federally-assisted  program, 

the  Attomey-Gtfherai  should  determine  if  the  plaintiff  has  a 

justifiable  cause  of  action.    If  so^  the  Office  of  Management  and  Budget 

should  direct  the  agency  to  initiate  administrative  .sanctions  against 

*  ** 

the  recipient  wl'tihin  60  day^* 


\  -  .  814 

B.   The'  Executive  order l,^r«a«f*Mlng  TiUe  VI  coordination  and  direction 

•hould  aMlce  clear  that  general  revenue^  aharing  progtaae  provided  for  under 

the  SUte  and  Local  .Hacal  Aaaiatance  Act  of  1972  and  any  aubaequent  xe- 

newal  of  that  program,  a«  well  aa  all  apecleX  revenue  aharlng  prograiaa  auch 

as  provided  for  hy  the  Coaprehcnslve  Emplpjient  and  Training  Act,  are  cover- 

'    '  *  —  ■    »  ^   ^.^^'^^ — ' — - — J 

ed  by  it*    Agencies  administering  thoae  programs  should  abide  by  the  atandsrd^ 

set  by  the  Office  of  Managemaht  and  Budget  to  Implement  that  order. 

f  -       "  •  ■  ' 

C*  The  Executive  order  tranaferring  Title  VI  coordination  and  direction  should 
enumerate  the  duties  and  suthoiity  of  the  Office  of  Hanag^ment  and  .Budget  under 
the  order.    These  should  Include  therfojiwing: 


1.  iht  Pff Iqe  of  Hanagement  and*  budget  shall  ensuri^  that  all  Federal 
,   ™^  agencies  comply^ vlth  Title  VI  of  the  Civil  Rights  Act  of  1964  imd  the 

Executive  order  prohibiting  sex  discrimination  in  f ederslly-assisted 

programs*  ,  *  *  V 

*»      -  «  * 

2,  The  Office  of  Management  and  Budget  shall  make  certain  that  all 

Federal  grant-^king  agencies  issue  regulations  implementing  those  re- 
quirements.   These  regulations  must  meet  theapprovfil  of.  the  Off  ice  of  \ 
Mangemcnt  and  Budget.        -  ^ 

3.  The  Office  of  Man^ement  and  Budget  shall  regularly  review  thfe  com- 
pliance activities  of  all  grant-making  agencies  and  shall  develop  an 
appropriate  reporting  system  to  assist  it  in  this  review. 

4,  ^The  Office      Management  and  Budjjet  shall  work  toward  eliminating 
duiflicatlon  of  Federal  grant-maicing  agencies*  efforts.    The  Office  of  - 
Management  and  Budget  should  ensure  that  no  more  than  one  Federal  agency 

-  .      is  responsible  for  such  lotions  as  data  analysis,  complain t  irivestigatlon, 
co««)liance  reviews,  and  negotiations  with  regard  to  any  one  recipient* 

a.     Thk  Office  of  Management  and  Budget  shall  conduct  a  review  of  the 
status  and  effectiveness  of  the ^interagency  agreemehts  delegating 
FR?r"  certain  compliance  responsibilities  to  the  Department  of  Health, 
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\  '  •  . 

Sduc«tlon^  «ad  Welfare  (HEW) *   The  0££ice  o£  Hanagement  and  Budget  * 

(X)  ihaXI  mke  'the  findings*  ayalUbte  to  the  public  and  (2)  ensure 

tnat  any  necefaary  revlsiona  in  the  agreements  and  changes  in 

HEW'a  i^rograa  are  oade  expeditiouily* 

-  b*   i:he  Office  of  Kanageiaent  and  Budget  shall  oversee  the  drafting  and 

Implententatlon  of  other  aaflj^nts  among  grant«^klng  agencies, 

^  For  exaople^  the  Office  of  mnagement  and  Budget  should  ensure  that 

the^Secretary  of  the  Treasury  delegates  compliance  responsibilities 

»  *  • 

to  Federal 'agencies  with  duties  which  overlap  those  of  the  Office 

of  Revenue  Sharing* 


c«    The  Office  of  Kanagement  and  Budget  shall  ensitre.that  Federal 
aganciea  reduce  the  level  of  their  resources  allocated  to  eliminating 
employtaent  discritnlnationy,  but  uiJy'^after  taking  steps  to  ensure  * 
that  any  discrimination  Federal  agenojles  encounter  among  recipients 
Is  addressed  effectively  by  the  Equal  Employment  Opportunity 
Conulsslon  (EEQC)«    As  the  Commission  recently  reGfOnroetided^^^in  Its 
report.  The  Federal  Civil  Rit^hts  Enforcement  Effort^'*  197A^  Volume 
to  Eliminate  Emnlovcsent  Discrimination,  equal  employment  opportunity 
enforcement  responsibilities  should  be  oonsolidated  with  the 
creatiq\i  of  a  National  Employment  Rights  Board # 

I' 

(1)  Until  that  recotcmendation  is  adopted,  the  Office  of  Management  and 
Budget  should  ensure  that  each  grant*-making  agency  signs  an  agreancnt 
with  the  Equal  Emplqyment  Opportunity  Comcnisslon  providing  that: 

—  The  grant-making  agency  will  Inform  recipients  that  they^'raust 
conform  to  the  standatds  set  forth  In  EEOC  guidelines  and  decisions. 

—  The  grattt-tnaking  agency  will  Inform  recipients  that  they  must 
develop  ^nd  implement  affirmative  action  plans  conforming  to 

■  .    ■         ■  8;3t.       ■      :  " 


the  specifications  set  forth  in  Revised  Order  So*  4  of  the 
Office  of  Federal  Confract  Compliance.    ^  -  ^ 

Any  cocnpXaints  received  by  the  granting  agency  nllegijng 
discrimination  in  its  recipients'  employment  practices  will 
be  referred  to  EEOC. 

EEOC  will  establish  a  special  unit  to  ensure  prompt 
\ investigiitlpns  of  these  complaints,  review  recipients*  affirm- 
ative action  plans,  and  conduct' compliance  reviews  of 
recipients*  employment  practices. 

"    Where  EEOC  finds  Doipiohpliance  by  recipients  which  can^^ 
not  be  voluntarily  corrected,  EEOC's  finding "^^ij^^^.^^P^^^  ^ 
"  by  the  grant-making  agency,  which  will  then  proceed  with 

sanctions  against  the  recipient. 

<»%       "  '     .  * 

5.     The  Executive  order  should  state  unequivocAUy  that  ^1)  the 

Office  of  Managetd^nt  jand  Budget  may  order  an  agency  to  take  any 

t •  ♦ 
action  the  Off ice J of  Management  and  Budget  believes  necessary  for 

I  *    *        •  ' 
effective  Title  V]('*enforcement  and  (2)  i^  the  agency  does  not  comply 

with  that  order  wfthin  30  days,  the  Office  of  Management  And  Budget 

ahall  notify  the  ?|esident  of  the  agency*8  failure  to  act/ 
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IV.     the  Pre'oldeht  should  direct  the  staff  of  the  Doaestlc  Council 
JO  conductt  an  evaluation,  to  be  completed  within  18  laonths  of  the  . 
Issuance  of  the  proposed  Executive  or4et,  of  Federi^  agency  execution 
of  responsibilities  to  ensure  nondiscriminatioli  on  the  basis  of  race, 
r  natl^jpal  origin,  and  sex  in  federally  assisted  programs,  paying  special 
attention  to  the  Office  of  Management  and  Budget^ s  execution  of  the 
functions  of  cbordinatioh  and  direction*    If  the  evaluation  finds  that  - 
progress  continues  to  be  slow,  the  FresWcnt  should  consider  requesting 
that  t:ongrek  enact  legislation  to  abolish  individual  agency  Title  VI 
duties  and  to  vest  all  duties  for  ensuring  nondiscrimination  in  federally 
assisted  programs  tdlfcliin  a  single  agency*     *  ^  V 
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